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MICHAEL WATSON’S MOTION SUBMITTED TO THE HEARING OFFICER
TO LIMIT THE SCOPEAND DURATION OF SUBPOENAED DEPOSITION

Now comes MICHAEL WATSON (“Watson”), by and through his attorneys,

QUERREY & HARROW, LTD., and movestheHearingOfficer assignedto this matterby the

Illinois Pollution Control Board (Board) to limit the scope and durationof the subpoenaed

depositionserved upon Watsonrequiring his appearanceon August 10, 2004 pursuantto 35

Illinois AdministrationCode101.616(d). In supportof this motion, Watsonstatesasfollows:

1. Watsonwasa participantin the underlyinglocal County proceedingnow on review in

this case,as well as the prior proceedingon WasteManagementof Illinois, Inc.’s (WMII)

proposedexpansionof KankakeeCounty RDF, CaseNo. 03-125,133, 134, 135 (consolidated

(hereinafterreferencedas“WMII I” or “CaseNo. 03-125,133, 134, 135”).

2. In CaseNo. PCB03-125,133, 134, 135 (consolidated),WMII’s local siting approvalfor

a landfill expansionwasvacatedby the Boardon the basisWMII had failed to satisfythe pre-

filing notice requirementssetforth in 415 ILCS § 5/39.2(b)asrespectsa homeownerandcitizen

namedBrendaKeller.
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3. WMII I was filed by WMII at the local level on August 16, 2002, and thedecisionwas

madeby the County Boardon January31, 2003. During the local County hearingon WMII I,

Watsonbrought a motion assertingWMII’s failure of to properly notify Brendaand Robert

Keller. During the Board’s review of CaseNo. PCB 03-125, 133, 134, 135 (consolidated),

although WMII certainlyhad the opportunity to, it servedno subpoenafor the depositionof

either ofthe Kellers,nordid it subpoenaWatsonor anyoftheothercitizenswho maybe subject

to WMII’s currentsubpoenasin this case.

4. After the IPCB reversedthe local siting approvalin WMII I (PCB 03-125, 133, 134,

135), WMII again filed a siting application seeking to expand KankakeeCounty RDF on

September26, 2003, which wasdeniedby the KankakeeCounty Board on March 17, 2004.

WMII now seeksreviewthe County Board’sdenial of its siting requestin this appeal,PCB 04-

186 (WMII II). WMII allegesin WMII II that the decisionto deny its requeston Criteria 1, 3

and 6 was against the manifestweight of the evidence and fundamentallyunfair. (WMII’s

Petitionto ContestSiteHearingDenial,¶7, April 22,2004).

5. WMII now seeksthe depositionsofnumerouscitizensincluding theKellersandWatson.

The SubpoenaDucesTecumissuedto Watsonon July 7, 2004 ordersWatsonto appearfor a

depositionandbring andtestify concerning:

a. “All documents,including but not limited to letters, articles, memorandaand
telephonebills, relatingto any communicationsbetweenAugust 1, 2003 andMay
30, 2004,thatyou hadwith any memberof theKankakeeCountyBoardregarding
theproposedexpansionof theKankakeeLandfill.”

b. “Any and all documents,includingbut not limited to letters,articles,memoranda
andtelephonebills, relatingto any communicationsbetweenAugust 1, 2003and
May 30, 2004, that you had with any of the following personsregardingthe
proposedexpansionof the Kankakee Landfill: Mayor Donald Green, Bruce
Harrison,RonaldThompsenandKeith Runyon.”
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6. Pursuantto 35 Illinois Administration Code 101.616(a),all relevant information and

information calculated to lead to the discovery of relevant information is discoverable.

However, the hearing officer may, on the motion of any witness, issue protectiveordersthat

deny, limit, conditionor regulatediscoveryto preventunreasonableexpense,or harassment,or

to expediteresolutionoftheproceeding.35 IAC § 101.616(d).

7. This is not the first time that a Board Hearing Officer hasbeenpetitionedto issue an

orderto limit discoveryin the PCB’s review of WMII’s expansionattempts,albeit in different

cases. In WMII I, the County Board of Kankakeefiled a motion to quashthe subpoenafor

deposition servedby Watsonon Efraim Gil (a former employeeor contractemployeeof the

County). During the hearingon that objection,theCounty Boardclaimedthat theyrepresented

Mr. Gil, but at a subsequenthearingdeniedthat claim. (SeeHearingTrans.May 5, 2003, 1 p.m.,

pp. 134-137, Case No. PCB 03-125, 133, 134, 135 (consolidated)). Regardless,the Board

HearingOfficer grantedthe County Board of Kankakee’smotion and allowedWatsonto serve

only writtenquestionsto Mr. Gill, despitetherebeingabsolutelyno verified evidencepresented

from any medicalprofessionalthat Mr. Gill was physically or mentally unableto sit for his

depositionaswould be requiredfor sucha requestif pending in Circuit Court.’ (SeeHearing

Officer Order, May 1, 2003, attachedhereto as Exhibit A), (Seealso 735 ILCS § 5/2-606,

requiringa party to presentan affidavit to supportthis contention)(note that althougha letter

waspresentedby an assertedmedicalprofessionalon Mr. Gill’s behalfstating that he could

By referenceto theseordersin WMII I, Watsonis not waiving any argumenthe hascontraryto

those orders in WMII I, however, given that those ordersare currently precedent,they are
properlycited hereinhavingnotbeenoverturned.
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answerwritten questions,this letter was not an affidavit as would be required by the Civil

PracticeAct).

8. Further,whenWatsonsoughtleaveto submit supplementalwritten questionsto Mr. Gill

that motion wasdenied,withoutany objectionfrom or representationby Mr. Gill at that motion.

21n addition, in WMII I, thePCBHearingOfficer set a precedentfor thedurationof depositions

to be onehour in responseto motions by the Countyof Kankakeeand WMII statingthe reason

for such limitation is that therewas“no goodfaithbasis” for taking the depositionsandthat the

purposeof thedeposingthelisted witnesseswasmerelya “fishing expedition”and shouldnot be

permitted. A true and correctcopy of that Order is attachedasExhibit B. In issuing the one

hourlimitation order,the BoardHearingOfficer explainedthat theonehourlimitation was“due

in part to the time constraints.” Further, in that order, and significantly, the Board Hearing

Officer State that, “allowing Watsonand the City one hour to uncoverpossiblefundamental

fairness issuesstrikes a balancebetweentheir right to discovery and Waste Management’s

statutoryright to anexpeditiousdecision.”

9. Finally, in WMII I, the Board HearingOfficer also grantedWMII’s motion to bar the

deposition, as well as bar the subpoenato testify at hearing, of Lee Addleman,a WMII

employee,from whom Watson,amongothers,soughtdiscoveryto inquire as to his exparte

communications. WMII’s motionsto bar or quashsubpoenasrelatedto Mr. Addlemanwere

2 Despitestatementsto the contrarywhentheybroughttheirmotion to quashWatson’ssubpoena

of Mr. Gill, at the hearingon May 6, 2003, counselfor the County Board of Kankakeestated
firmly that they did not appearfor Mr. Gil, explaining: “I don’t want the recordto reflect that I
haveany kind of appearancefor Mr. Gil and I just needthat to be clear.” (SeeHearingTrans.
May 6, 2003, 9:15 a.m.,p. 8, CaseNo. PCB03-125,133, 134, 135 (consolidated)).
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granteddespite there being absolutely no medical or other affidavit supporting the ~alleged

inability of Mr. Addlemanto testify. Upon furthermotion to allow written questionsfrom Mr.

Addleman,as was done with Mr. Gill, that motion waslikewise deniedby the BoardHearing

Officer. See735 ILCS § 5/2-606.

Watson’s DepositionShould Be Limited to One Hour

10. A Board Hearing Officer previously limited depositionsto a one hour timeframe in

WMII I, basedon allegationsof the County of Kankakeeand WMII that the depositionswere

merelya ‘fishing expedition,’ a recognizedform of litigation abuse. TheCountycited Yuretich

for support,which held,“it is no justification that a fishing expeditionmight resultin worthwhile

information; thepossibility of successmustbe sufficient to justify the inconvenienceorexpense

to theopponent.”Yuretichv. Sole,259 Ill. App, 3d 31
1

(
4

th Dist. 1993).

11. Additionally, the County arguedthat the depositionsremainingin WMII I should be

quashedbecausethere is “no good faith basis” for taking the depositions. The County

distinguisheda recent JPCB action involving the Town & Country, Inc. application to site a

landfill wherethe CountyofKankakeeconducteddiscoveryof thehearingofficer andthe Mayor

of the City regardingprefihing contactswith decisionmakers.The County successfullyargued

that in that case,therewasevidenceof a specific and direct communicationthat the applicant

hadin front of thedecisionmakerstwo weeksbeforetheapplicationwasfiled.

12. Likewise, at leastin WMII I, the BoardHearing Officer hasplaced limitations, in fact

completelybarring testimony,due to unverified statementsof medical inconvenience,without

any showingof physicalor mentalinability.

5
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13. As such,certainlyother forms of inconvenienceserveas like justification for a similar

time limitation on a deposition, particularly where there is no evidence of ex parte

communicationsoccurringbetweenthe witness,hereWatson,andthe County Board ana’where

caselaw is clearthat, aslong asan applicant,suchas WMII, hasbeengivenafair opportunityto

be heardandpresentevidenceduring thesiting proceedings,the decisionwill not be overturned

becauseof exparte communicationsbetweencitizensandthedecisionmakers.Landand Lakes

Co. v. Village of Romeoville,PCB 92-25,June4, 1992, p. 15, citing Fairview Area Citizen’s

TaskForce,555 N.E.2d1178, 1183 (
3

1d Dist. 1990).

14. WMII is not entitled to have requiredWatson to be deposedfor any longer than is

necessaryfor him to providetestimonylimited to discoveryon the issuesrelevantto this appeal.

The depositionshould be further limited becauseWMII haspresentedabsolutelyno evidence

that Watsonengagedin any ex parte contactwith the County Board concerningthe landfill

expansion,and, further, communicationwith the namedindividuals in WMII’s subpoenaduces

tecum is not ex parte, as none of those individuals are membersof the County Board. This

deposition is clearly nothing more thana fishing expeditionand intendedto do no more than

inconvenienceandharassWatson.

15. Thus, the Hearing Officer should, aswas done in WMII I, at the very least,order the

durationof Watson’sdepositionto be limited to onehour.

Watson’s DepositionShould Be Limited to the Scopeof the Subpoena

16. The subpoenaseeking Watson’s testimony is specific that it seeksinformation and

documentsrelatedto exparte communications,if any, occurred. 1-lowever,subsequentto the

issuanceofthe subpoena,in correspondenceconcerningtheschedulingofthat deposition,WMII

6
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hasindicatedthat it doesnot intend to abideby the subpoenait issuedin termsof the scopeof

the deposition. Attachedas Exhibits C and D are true and correctcopiesof correspondence

betweencounselfor WatsonandWMII, respectively,relatedto depositionscopeand scheduling.

17. Mr. Watsonis currentlyadefendantto a lawsuitseekingan accounting,whichKankakee

County has initiated against him personally, subsequent to his participation in the

aforementionedlandfill hearings,eventhoughMr. Watsonis not a party to the contractunder

which an accountingis sought. See County of Kankakeev. United Disposal, Inc., Michael

Watson,,et.al., 04-MR 427. Further, thecorporationof which Mr. Watsonis a shareholderand

officer, United Disposal of Bradley, Inc. hasbeenpursuedin various mannersby Kankakee

County, since Mr. Watson’sparticipationin the WMII landfill hearings. It is believedby Mr.

Watsonthat WMII hasbeena part of this pursuit of him, personally,and the corporationof

which he is a shareholderand officer. In fact, Lee Addleman,the employeeof WMII whose

depositionMr. Watsonwas barredfrom taking in any form (including written) in WMII I, has

madestatementsto the pressand it is believedthe County showingthat he, at the very least,

instigatedthe accountingactionreferencedabove.A true and correct copy of one article with

suchstatementsis attachedasExhibit E.

18. WMII hasa right to discoveryin this case,butneitherWMII northeCountyindividually

or through WMII should be allowed by this Board’sHearing Officer to abusethe discovery

processherein,to either harassMr. Watsonor attempt to “fish” for information in their other

causesof action they have broughtor are intendingto bring againstWatson. Further, neither

WMII or the Countyshould be allowedto actout any personalvendettastheymay haveagainst

Mr. Watson,asa resultof Mr. Watsonexpressinghis personalviewsasanadjacentlandownerto

7
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the property that WMII sought to place a landfill expansion,and participating in the public

hearings,by labelingit “discovery” in this proceeding. Thepurposeof discoveryis ~‘to

illuminatetheactual issuesin thecaseratherthanto harassandobstructtheopposinglitigant”.

Delvecchiov. GeneralMotorsCorp.. 255 Ill. App. 3d 189, 202 (
5

th Dist., 1993),quotingPeople

ex rel. GeneralMotorsCorp. v. Bua,37 Ill. 2d 180, (1967).

19. Further,althoughthe right to discoveryof evidenceis basicand fundamental,that right

is limited to disclosureregardingmattersrelevantto the subjectmatter of thependingaction.

Pembertonv. Tieman,117 Ill. App. 3d 502, 504 (1st Dist., 1983).

20. Therefore, WMII and anyone else who is allowed to question Mr. Watson at his

depositionshouldbe limited to expartecommunications,if any, astheonly subjectmatter,as(a)

that is the only matter addressedin the subpoenaunder which Mr. Watson is sought to be

deposedand(b) that matteris theonly issueWMII hasraisedin this caserelatedto fundamental

fairness.

21. Thus,Watsonasksthat his depositionbe limited to exactlywhatwassoughtby WMII in

its subpoenaandnothingbeyondthatscopewithout a showingthat it is relevantdiscoveryin this

matter.

22. Finally, if the HearingOfficer assignedto this matterwill allow or requirea hearingon

this Motion, the movant respectfullyrequeststhat the hearingbe held on Monday, August 9,

2004atany time during thatday.
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WHEREFORE, MICHAEL WATSON respectfully prays that the Illinois Pollution

Control Board grant this Motion and limit the scopeand durationof subpoenaeddeposition

serveduponWatsonasreferencedherein.

Dated: August5, 2004 RespectfullySubmitted,

MICHAEL WATSON

By:____________________
Oneofhis attorneys

JenniferJ.SackettPohlenz
Erin Keane
Querrey & Harrow, Ltd.
175W. Jackson Blvd., Suite 1600
Chicago,Illinois 60604
Phone:(312)540-7000
Facsimile:(312)540-0578

Document #: 947405 vi
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Pollution ControlBoard
CITY OFKANKAKEE, )

)
Petitioner, )

)
v. ) PCB 03-125

) (Third-PartyPollution ControlFacility / tA
COUNTYOF KANKAKEE, COUNTY ) Siting Appeal)
BOARD OF KANKAXEE, and WASTE )
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )

MERLINKARLOCK, )
)

Petitioner, )
) PCB03-133

v. ) (Third-PartyPollution ControlFacility
) Siting Appeal)

COUNTY OF KA1’~KAKEE,COUNTY )
BOARD OF KANK.AKEE, andWASTE )
MANAGEMENT OF ILLINOIS, [NC., )

)
Respondents. )

MICHAELWATSON, )
)

Petitioner, )
) PCBO3-l34

v. ) (Third-Party Pollution Control Facility

) Siting Appeal)
COUNTY OFKANKAKE.E, COUNTY )
BOARD OF KANKAKEE, and WASTE )
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )
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KEITH RUNYON, )
)

Petitioner, )
) PCB03~I35

v. ) (Third-PartyPollution Control Facility

) Siting Appeal)
COUNTY OF KANKAKEE, COUNTY ) (Consolidated)
BOARD OFKANKAKEE, and WASTE )
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )

1-IFARING OFFiCER ORDER

On May 1, 2003, a telephonicpre-hearingconferencewasheld. PetitionerKeith iRunyon
did not appear.Discussionsandargumentswereentertainedon an~riadofissuesandmotions
pendingassummarizedbelow. Rulingsweremadeon themotionsasset forth below.

OnApril 24, 2003,the City ofKankakee(City) servedby facsimilea motion to compel
invoiceproduction. On April 29,2003,theCountyBoardof Kankakee(CountyBoard)filed its
rt~sporise.Themotion to compel involved certaininvoicesthatrelatedto the City’s document
requests.The City. however,representedatthepre-hearingconferencethat its motion to compel
is mootbecauseit has~.owreceivedtherequestedinvoices.Thehearingofficer foundthemotion
mootaswe~iarid did r1o~rule.

On April 29,2003, Merlin Karlock servedby facsimilea noticeto produceat time of
hearingnamingsix people.Oneofthenamedis EstherFox. On April 30, 2003, the County
Board filed a motion to quashthenoticeto produceFox. At thepre-hearingconference,it was
agreedby Karlock andtheCountyBoard that an evidencedepositionwould suffice in lieu of her
appearanceatthehearing. Theevidencedepositionis scheduledto takeplaceon May 1, 2003,at
6:00p.m. Thehearingofficer found thenoticeandthemotionmootand thehearingofficerdid
not rule.

Namedin Karlock’snoticeto produceattime ofhearingareBrendaGorski, BruceClark,
CharlesHeisten,EdwardSmith,ElizabethHarveyandDonaldMoran. On May 1, 2003,the
CountyBoardfiled a motion to bar Gorski, Smith,Helstenand Harveyfrom appearingas
witnessesat thehearing.Also onMay 1, 2003, WasteManagementof Illinois, Inc., (Waste
Management)filed a motion to quashKarlock’s noticeto produceMoran.
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As set forth in thehearingofficerorderofApril 30, 2003,DonaldMoranis theattorney
ofrecordfor respondentWasteManagement.ElizabethHarveyis an attorneyof recordfor
respondents’CountyofKankakee(County)and CountyBoard. CharlesHeistenis an attorneyof
recordfor theCounty. EdwardSmith is the State’sAttorneyfor the CountyofKankakee.
BrendaGorski is a Countyof KankakeeAssistantState’sAttorney. Smith,andby extension,
Gorski,areduly electedofficers representingKankakeeCounty.

TheBoardhasheldthat requiringthedepositionofopposingcounselis limited to
situationswhere it is shownthat: (1) no othermeansexiststo obtainthe informationthanto
deposeopposingcounsel;(2) the informationsoughtis relevantandnon-privileged;and (3) the
informationsoughtis crucial to thepreparationof thecase.CitizensAgainst ReeionalLandfill
v. TheCountyBoardof WhitesideCountyand WasteManagementofIllinois, Inc., PCB92-156
slip. op. at 8, (Februarv25,1993). Furthermore,“unbridleddepositionsofattorneysconstitutes
an invitation to delay,disruptionof thecase,harassmentand perhapsdisqualificationof the
attorneyto bedeposed.”Id. Theseholdings logically applyto opposingpartiesrequestingthat
theattorneysappearat thehearingto testify.

Here,Karlock doesnot arguethat, absenttheirtestimony,the informationsoughtis
crucial or evenrelevantto his case.The hearingofficer herebyadoptsandincorporatesthe
reasoningon this issuein his orderof April 30, 2003,andgrantstheCountyBoard’smotion to
barand WasteManagement’smotionto quash.Gorski,Helsten,Smith,HarveyandMoranwill
notbe requiredto testify at thehearingin this proceeding.

Thehearingoff’cer furtherfinds that Karlock failed to follow Section101.622(a) and
1111.302(d)theBoard’sproceduralrules. Section101. 622 (a) statesthat the Clerk will issue
subpoenasfor theattendanceof witnessesat ahearingor deposition. It appearsthat Karlock
merelyissuedhis ownnotice. Section101.302 (d) requiresthat filing by facsimilewill only be
allowedwith theprior approvaloftheClerk oftheBoardorthehearingofficer assignedto the
proceeding.Karlock failed to receiveprior approvalto file by facsimile.

On April 30, 2003,Michael Watson(Watson)filed a subpoenafor testimonyatpublic
hearingfor SaundraListenbeeandMaryAnn Powers. OnMay 1, 2003,WasteManagement
filed its response.Also on May 1, 2003,Watsonfiled his reply to WasteManagement’s
response.In Watson’sreply, hestatesthat“counselfor City CollegesofChicago(ofwhich
DaleyCollegeis one)hascontactedcounselfor PetitionerWatson,acceptedserviceon behalfof
[SaundraListenbeeandMary AnnPowers] and is fully cooperatingwith therequestthat was
made.” Basedon Watson’srepresentationthat ListenbeeandPowersarerepresentedby counsel,
WasteManagement’smotionto quashis deniedfor lackof WasteManagement’sstandingto
makethemotion.

On April 30, 2003,theCountyBoardfiled amotion to quashsubpoenafor deposition
servedby Watsonon Efraim Gil. Watsonorally arguedits responseat thepre-hearing
conference.On May 1, 2003,theCountyfiled a letter from Gil’s doctorDr. DavidEdelberg
indicating that Gil is underhis careanddueto Gil’s mild stokeandalist of othermaladies,it is
impossiblefor Gil to participatein anycourtproceedings.However,thedoctorstates,that Gil is
medicallycapableofrespondingto questionsin written foim.
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At thepre-hearingconference,Watsonfirst arguedthat theCountyhasno standingto
representGil becausehe is no longer an employeeof theCountyBoard. However,dueto the
fact that the informationsoughtfrom Gil arisesfrom whenhe wasemployedby the County
Board, thehearingofficer finds thattheCountyhassuchstanding. Basedon therepresentations
madeby, Dr. Edelberg,the hearingofficer finds that it is unreasonableto requireGil to attend
thehearingsandtestify if calledupon. However,as indicatedby Dr. Edelberg,Gil is capableof
respondingto writtenquestions.TheCounty Board’smotion is grantedin partanddeniedin
part. Gil is not requiredto attendthehearing,however,Watsonmayobtain thedepositionof Gil
on writtenquestions.

Finally, andon May 1, 2003,theCity servedthehearingofficer via facsimilewith a
motion for sanctionsagainstthe Countyfor failure to comply with discovery. It appearsthatthe
Countyhadfailed to producethe requestedaudio and/orvideotapesofthevariouscommittee
meetings.Watsonvoicedhis objectionaswell regardingthefailure to producethetapesat the
pre-hearingconference.TheCountyrepresentedthat it hasnowproducedthe requestedtapesto
theCity. Further,it will makea secondcopyofthetapesandforwardthem to Watsonby the
endoftheday. No furtherdiscussionwasheldregardingtheCity’s motion for sanctions.

IT IS SOORDERED.

_•~~~) ~ 1\ ç.~~_’
/—) \~J~,/ ~.

____-__

BradleyP. Halloran ~‘

Hearingofficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphStreet
Chicago,Illinois 60601
312.814.8917
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CERTIFICATEOF SERVICE

It is herebycertifiedthat truecopiesofthe foregoingorderwas faxed andmailed, first
cI~ss,to eachofthe following on May 1, 2003:

RichardS. Porter
CharlesF. Helsten
Hinshaw& Culbertson
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389

George Mueller, P.C.
Attorneyat Law
501 StateStreet
Ottawa,IL 61350-3578

ElizabethS.Harvey
Swanson,Martin & Bell
One IBM Plaza
Suite2900
Chicago,IL 60611

Karl Krause.Chairman
BruceClark,KaakakeeCounty
Clerk
KankakeeCountyBoard
189 Court Street
Kankakee,IL 60901

EdwardSmith
KankakeeCountyState’sAttorney
450EastCourtStreet
Kankakee,IL 60901

L. PatrickPower
956 NorthFifth Avenue
Kankakee,IL 60901

Leland Milak
6903 5.Route45-52
Chebanse,IL 60922

KeithRunyon
1165 Plum CreekDrive
Bourbonnais,IL 60914

DonaldJ. Moran
Pedersen& Houpt
161 N. Clark Street,Suite3 100
Chicago,IL 60601-3224

JenniferJ. SackettPohlenz
1 75 W. JacksonBlvd.
Suite 1600
Chicago,JL 60604

KennethA. Bleyer
923 W. GordonTerrace,~3
Chicago, IL 60613-2013

PatriciaO’Dell
1242 ArrowheadDrive
Bourbonnais,IL 60914

KennethA. Leshen
OneDearbornSquare
Suite550
Kankakee, IL 60901
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It is herebycertifiedthata truecopyoftheforegoingorderwashanddeliveredto the
following on May 1, 2003:

DorothyM. Gunn
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 ~V.RandolphSt.,Ste. 11-500
Chicago,Illinois 60601

BradleyP. Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500
Chicago,Illinois 60601
312.814.8917
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STATE OF IWNOIS

Pollution Control Board

COUNTYOFKANKAKEE, COUNTY
BOARD OF KANKAKEE, andWASTE
MANAGEMENT OF ILLINOIS, INC.,
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KEITH RUNYON, )
)

Petitioner, )
) PCBO3-135

v. ) (Third-PartyPollution ControlFacility
) Siting Appeal)

COUNTY OF KANKAKEE, COUNTY ) (Consolidated)
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC., )

)
Respondents. )

HEARING OFFICER ORDER

As an initial matter,on April 17, 2003,theBoardseveredPCB03-144from the
consolidatedthirdpartyappeals.This is reflectedin thecaptionof this order.

On April 22, 2003,petitionerCity of Kankakee(City) filed its list ofpotentialdeponents.
On April 23, 2003, respondentMichael Watsonfiled his list .ofpotentialdeporients,naming
BruceClark in addi~ionto thedeponeutsnamedin theCity’s list. RespondentsWaste
ManagementOf Illinois, Inc., (WasteManagement)andCountyof Kankakeei~County)filed
theirrespectiveobjectionsto thepetitioners’ lists of deponentson April 23, 2003. Watsonand
theCity filed their responseson April 23 and24, 2003, respectively.OnApril 24, 2003,a
telephonicconferencewasheldwherethe hearingofficer maderulingsasset firth below.

TheCity’s list is comprisedof 22 deponents,to wit: Donald Moran,Karl Kruse,
ElizabethHarvey,Mike Quigley,Elmer Wilson, Chris Richardsen,JuanitaBaker,DennisWily,
ChuckHelston,Mike VanMill, Doug Graves,LeoWhitten, DaleHoekstra,EdwardSmith,
Effraim Gill, BrendaGorski, ShakeyMartin, ChrisRubak,Chris Berger,PamLee,Geor9e
Washington,Jr. and WesWiseman. OnApril 24,2003, atelephonicconferencewasheld where
thehearingofficer maderulingsassetforth below.

Potential AttorneyDeponents

DonaldMoranis theattorneyofrecordfor respondentWasteManagement.DennisWilt
is WasteManagement’sgeneralcounsel.ElizabethHarveyis an attorneyof recordfor
respondents’Countyand CountyBoardof Kankakee(CountyBoard). ChuckHelstonis an
attorneyof recordfor theCounty. EdwardSmith is theState’sAttorneyfor theCountyof
Kankakee.BrendaGorski is aCountyofKarikakeeAssistantState’sAttorney. Smith,andby
extension,Gorski,areduly electedofficersrepresentingKankakeeCounty.

TheBoardhasheldthat requiringthedepositionofopposingcounselis limited to
situationswhereit is shownthat: (1) no othermeansexiststo obtainthe informationthanto
deposeopposingcounsel;(2) the informationsoughtis relevantand non-privileged;and(3) the
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informationsoughtis crucial to thepreparationofthe case. CitizensAgainst RegionalLandfill
v. TheCountyBoardofWhitesideCounty andWasteManagementof Illinois, Inc., PCB92-156
slip. op. at 8, (February25, 1993). Furthermore,~‘unbridleddepositionsof attorneysconstitutes
an invitation to delay,disruptionof the case,harassmentandperhapsdisqualificationof the
attorneyto be deposed.”I~.

Here,WatsonandtheCity appearto argue that, absentreceiptof thediscoverysought,
theycannotclaim that the informationsoughtis crucialorevenrelevantto their case.But there
appearto be othermeansofobtainingthesoughtafterinformation,at leastwith respectto Moran
andWilt. TheCity in its responseappearsto representthat it seeksto elicit information
regardingtheCounty’sSolid WastePlanin an attemptto uncoverfundamentalfairnessissues.
As notedin thehearingofficer orderof April 17, 2003, proceduresemployedregardingthe
County’s Solid WastePlanis beyondthepurview of theBoard. TheCounty’sandWaste
Management’sobjectionsto thedepositionsof Moran,Harvey, Wilt, Helston,SmithandGorski
aresustained.Thesepersonswill not be deposed.

Potential Other Deponents

As to theremainingnameddeponents,theCounty’s and WasteManagement’sobjections
weregrantedin partanddeniedin part. NameddeponentsKruse,Quigley,Wilson, Richardsen,
Baker,VanMill, Graves,Whitten,Hoekstra,Gill, Martin, Rubak.Berger,Lee,Washinginton,
Wisernanand Clark’s depositionwereallowedto go forward. However,thehearingofficer
directedthat thedepositionswill be no longerthanone houreach. This limitation wasimposed
due in part to thetime constraintswherethehearingin this mattercommencesMay5. 2003,and
theBoard’sdecisiondeadlinesof August7, 2003. Allowing WatsonandtheCity onehourto
uncoverpossiblefundamentalfairnessissuesstrikesa balancebetweentheir right to discovery
andWasteManagement’sstatutoryright to an expeditiousdecision.

WasteManagement,in its objectionsfiled April 23, 2003, allegesthat theCity named
LeeAddlemanon its list ofdeponents.It representsthat Addlemanunderwenta liver transplant
on February17, 2003,andthat his conditionprohibitshim from participatingin this matter. The
list ofdeponentsthat wasservedon thehearingofficer makesno mentionof Addleman.
Therefore,theCity haswaivedthis discovery. In anyevent,andbasedon therepresentationsof
Waste Management, the City is barred from deposing Addleman.

Thepartiesor their legal representativesaredirectedto participatein a telephonicpre-
hearingconferencewith the hearingofficeron May 1, 2003,at 10:30a.m. To participate,dial
(888)622-5357andthenenterparticipantcodeof 535916.

IT IS SOORDERED.
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BradleyP. Hall~i~n
Hearingofficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphStreet
Chicago,Illinois 60601
312.814.8917
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CERTIFICATE OFSERVICE

RichardS. Porter
CharlesF. Heisten
Hinshaw& Culbertson
100 ParkAvenue
P.O. Box 1389
Rockford,IL 61105-1389

George Mueller, P.C.
Attorney atLaw
501 State Street
Ottawa,IL 61350-3578

ElizabethS. Harvey
Swanson,Martin & Bell
One IBM Plaza
Suite. 2900
Chicago,IL 60611

Karl Krause,Chairman
BruceClark,KarikakeeCounty
Clerk
KankakeeCountyBoard
189 Court Street
Kankakee,IL 60901

Edward Smith
KankakeeCountyState’sAttorney
450EastCourt Street
Kankakee,IL 60901

L. PatrickPower
956North Fifth Avenue
Kankakee,IL 60901

Leland Milak
6903 5. Route 45-52
Chebanse, IL 60922

KeithRunyon
1165PlumCreekDrive
Bourbonnais,IL 60914

Donald J. Moran
Pedersen& Houpt
161 N. Clark Street, Suite 3100
Chicago, IL 60601-3224

JenniferJ. SackettPohlenz
175W. JacksonBlvd.
Suite1600
Chicago,IL 60604

KennethA. Bleyer
923 W. GordonTerrace,#3
Chicago, IL 60613-2013

PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914

KennethA. Leshen
OneDearbornSquare
Suite550
Kankakee,IL 60901

It is herebycertified that truecopiesoftheforegoingorderwas
class,to eachofthe following onApril 30, 2003:

faxedandmailed,first
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It is herebycertifiedthat a truecopyoftheforegoingorderwashanddeliveredto the
following onApril 30, 2003:

DorothyM. Gunn
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W. RandolphSt., Ste. 11-500
Chicago,Illinois 60601

________-

BradleyP. Hallor~n
HearingOfficer
Illinois Pollution Control Board
James R. Thompson Center
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601
312.814.8917



Via FacsimileOnly
DonaldMoran
Pedersen & Houpt
161 North Clark Street, Suite 3100
Chicago, IL 60601-3242
Fax: (312)261-1149

Jennifer J. SackettPohlenz
Direct Dial: (312)540-7540

E-Mail: ~pohlenz(ii~guerrey.com

July21, 2004

Querrey~ Harrow
Querrey& Harm~,~Led. OtherOffices:
175 WestJacksonBlvd. Crystal Lake, IL
Suite1600 Joliet,IL
CJiicago.IL 60604-2827 Waukegan,IL

- Whearon,IL
TEL (312)540-7000 Metriliville, IN

FAX (312) 540-0578 New York, NY
— Repsesentatiw

www.querr~com UK Office:
London

Re: WMII v. KankakeeCountyBoard, 04-186
Our File #: 65448

Dear Mr. Moran:

I am writing in response to your phone message of yesterday. I am not available on
July .22 or

23~
dfor the deposition of Mr. Watson in this matter. However, I propose that you

reschedulehis depositionto takeplaceon August10 at 11:00a.m.

The scope of Mr. Watson’s deposition will be limited to the topic raised by your
subpoena of him, namely questioning as to whether he’s had any expanecommunications.
Additionally, I ask that we limit thedepositiontime to one hour. It is my recollection that this
was the previous time limitation imposed by theHearing Officer in 03-134,et al.

Pleaseprovide me with your responseto the proposeddate, time, scopeand lengthof
this deposition.

Sincerely,

EXHIBIT

I
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July 28, 2004 Donald J. Menu
Atloniey at Law

312.261.2149

Fax 312.261.1149

dmoran@pedersenhoupt.com

Via Facsimile- (312)540-0578
Jennifer J. Sackett Pohlenz
Querrey & Harrow
175 W.JacksonBoulevard,Suite1600
Chicago,~L60604

Re: WasteManagementofIllinois v. KankalieeCountj’ .Baurd
No. FCB 04-186

Dear Ms. Pohlenz:

I havereceivedyourktterdatedJuly 21, 2004concerning the deposition of Mr. Watson.

I agreeto restheduleMr. Watson’s deposition to August 10 at 11:00a,m. The scopeofMr.
Watson’sdepositionwill includeanymattersrelatedto orconcerningthefundamentalfairnessof
the $iting proceedingsbeforetheKankakeeCountyBoard in the aboveappeal. These will
include,butnot belimited to, anycx partecommunicationsin whichhe participatedorhad
knowledge.

I do not agreeto Limit the depositionto onehour. Thereis no applicableruleor reasonto so limit
thedeposition. It is myhope that the deposition might be concludedin onehour,but thiswill
dependon the responsesand testimonyof Mr. Watson. The onlylimitation toMr. Watson’s
depositionis the three-hourlimitation providedin SupremeCourtRule206(d)andSection
101.622(f)ofthe Pollution Control BoardProceduralRules.

Pleaseconfirmyour agreementwith thetermsof this letterandyourclient’s attendance on
August 10 at 11:00 a.m. in the KankakeeCountyAdminisirationBuilding.

Donald J. oran

DJM:vlk

DiM 393856 vi Ju1y28,2004

Suite $100 1161 North Clark Street I Cl-~ca9o,IL 60601-3242 I peder5enhoupt.com I 312 641 6888 1 Fax 312 641 6895

A ProJ,rsJen,I toiior~tie,

*.* TOTAL PRGE.02 **
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