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SallyA. Carter
Illinois EPA
1021 N. GrandAvenueEast
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Byron F. Taylor
ChanteD. Spann
SidleyAustinBrown& WoodLIP
BankOnePlaza
10 5. Dearbon
Chicago,IL 60603
(VIA FIRST CLASS MAIL)

BradHalloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,illinois 60601
(VIA FIRST CLASSMAIL)

RobbLa~anAnnAlexander
PaulaBeckerWheeler
OfficeoftheAttorneyGeneral
188 WestRandolph, 20~Floor
Chicago,IL 60601
(VIA FIRSTCLASSMAIL)

AndrewN. Sawula
SheldonA. Zabel
MaryAnnMullin
SchiffHardinLLP
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Chicago,IL 60606
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PLEASETAKE NOTICEthat I havefiled todaywith theClerk oftheIllinois
Pollution ControlBoardan original andninecopiesoftheMOTION FOR LEAVE TO
FILE AMICUS CURIAE BRIEFAND APPEARNCEandAMICUS CURIAE

MIDWEST GENERATIONEME, LLC

Petitioner,

) STATE OF ILLINOIS
Pollution Control Board)

)
)
)

THIS FILING SUBMITTED ON RECYCLEDPAPER



BRIEF OF THE ILLINOIS ENVIRONMENTAL REGULATORY GROUP, copies
ofwhich areherewithserveduponyou.

Respectfullysubmitted,
ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By: /~~c;Tti~*~
One Its Attorneys

Dated:August4, 2004

RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield, IL 62703
(217)523-4942
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MIDWEST GENERATION EME, LLC , ) STATE OF ILLINOISPollution Comrol Board

Petitioner, )
)

V. ) PCBNo.04-216
) (TradeSecretAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION FOR LEAVE TO FILE AMICUS CURIAE
BRIEF AND APPEARANCE

Theillinois EnvironmentalRegulatoryGroup(“IERG”), an affiliate oftheIllinois

StateChamberofCommerce,movestheIllinois Pollution ControlBoard(“Board”),

pursuantto 35111. Aclmin. Code§~101.500and101.110(c),for leaveto file anamicus

curiaebriefin theabove-referencedmatter. In supportofthis Motion, IERGstatesas

follows:

1. This matter involves a trade secret appeal filed by the Petitioner following

thepartialdenialof its requestfor tradesecretprotectionby theRespondent.After a

petitionfor thereviewofthis decisionwasfiled with theBoard,theSierraClub filed a

Motion to Interveneon thegroundsthatthefmal orderoftheBoard“may adversely

affect andmateriallyprejudiceits interests.”See Paragraph11, SierraClub’sMotion to

Intervene,orParagraph7 ofits earlierfiledReplyto CommonwealthEdison’sRespoiise.

2. Thismatterpresentsanissuethatis ofsignificantconcernto themember

companiesof]IERGandto industrythroughouttheState.

3. IERGis anot-for-profitIllinois corporationcomprisedof66 member

companiesengagedin industry,commerce,manufacturing,agriculture,trade,



transportationor otherrelatedactivity, andwhichpersons,entitiesorbusinessesare

regulatedby governmentalagencieswhichpromulgate,administerorenforce

environmentallaws,regulations,rulesorotherpolicies. IERGwasorganizedto promote

andadvancetheinterestsof its membersbeforegovernmentalagencies,suchasthe

illinois EnvironmentalProtectionAgencyand Illinois Pollution Control Board, and

beforejudicial bodies,suchastheIllinois Courts. Moreover,JERGis an affiliate ofthe

Illinois StateChamberofCommerce(“ISCC”), whichhasmorethan5,000membersin

theState.

4. TheBoardhasbeforegrantedIERGleaveto participateasanamicus.

Prairie Rivers Networkv. Illinois EnvironmentalProtectionAgency,PCB01-112(April

19, 2001). TheSupremeCourtof illinois has also grantedIERGleaveto participateas

an amicus. CIPSv. Illinois Pollution ControlBoard, 116 111. 2d 397,507 N.E.2d819,

107 111. Dec. 666 (1987); Village of Carpentersville v. Illinois Pollution Control Board,

(Cargill, Inc.) 135 Ill. 2d 463, 553N.E.2d362, 142 111. Dec. 848 (1990);Peoplev.

Brockman,143 Ill. 2d 351, 574N.E.2d626, 158 Ill. Dec. 513 (1991);Grigoleit Company

v. illinois Pollution ControlBoard,1,52 Ill. 2d 558, 622N.E.2d1205, 190 111. Dec. 888

(1993); Envirite Corporationv. Illinois EnvironmentalProtectionAgency, 158 ill. 2d

210, 632N.E.2d1035,198 111. Dec.424(1994). More recently,IERGhasalso

participatedasan amicusin casesbeforetheillinois appellatecourts. StatesLand

ImprovementCorp. v. Illinois EnvironmentalProtectionAgency,231 ill. App. 3d 842,

596N.E.2d1164, 173111. Dec.285 (4thDist. 1992),ColorCommunications,Inc. v.

Illinois Pollution ControlBoard,288 Ill. App. 3d 527, 680N.E.2d516, 223 ill. Dec.783

(4thDist. 1997),InternationalUnion, UnitedAutomobile,AerospaceandAgricultural



ImplementationWorkersofAmerica,andUAWLocal 974, andCitizensfor aBetter

Environmentv. Caterpillar,No. 3-96-0931 (3d Dist. 1997)(unpublishedopinion).

5. Havingbecomeawareof SierraClub’s motionto intervenein

Petitioner’stradesecretappealpermit, IERGrequeststheopportunityto file an

amicuscuriaebriefbecausetheissuespresentedin this matterareofvital

importanceto IERG’s membercompaniesandto industrythroughoutthe State.

Specifically,mostofIERG’s membercompaniessubmitinformationto the

Illinois EPA which includesmaterialclaimedastradesecret;thus,IERG’s

“membersh~ré’an’ interestin theprocedurebywhich appealsof suchtradesecret’

determinationstakeplace.

6. Allowing IERGto file anamicusbriefwould assisttheBoardin

consideringthis matterby presentingtheviewpoint ofIllinois industrialconcernson

issuesthatareimportantto theregulatedcommunity.

WHEREFORE,theillinois EnvironmentalRegulatoryGrouprespectfully

requeststhatthis Boardgrantit leaveto file theattachedAmicusCuriaeBrief in this

matterandleavefor its attorneyto enterhis Appearance.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL

REGULATORY GROUP,

Dated: August4, 2004 ~ ~

RobertA. Messina
GeneralCounsel
ILLINOIS ENVIRONMENTAL REGULATORY GROUP
3150RolandAvenue
Springfield, Illinois 62703
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MID WESTGENERATION EME, LLC ) STP~TEO~I~j~(d

) ‘ pottut~o~ConPetitioner, ))v. ) PCBNo.04-216

) (TradeSecretAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

AMICUS CURIA]t BRIEF OF THE
ILLINOIS ENVIRONMENTAL REGULATORY GROUP

NOWCOMESthe ILLINOIS ENVIRONMENTAL REGULATORY GROUP

(“ERG”), by oneofits attorneys,RobertA. Messina,andsubmitsits AmicusCuriae

Brief in theabove-captionedmatterto theIllinois Pollution ControlBàard(“Board”),

stating as follows:

I. INTRODUCTION

As notedin IERG’sMotion for Leaveto File AmicusCuriaeBrief, filed herewith,

IERG is anot-for-profit Illinois corporationaffiliated with theIllinois StateChamberof

Commerceandcomprisedof66 membercompaniesregulatedby governmentalagencies

whichpromulgate,administerorenforceenvironmentallaws,regulations,rulesor other

policies. ERGhasmonitoredthis matterandhasconcernswith argumentsadvancedby

theSierraClubin its Motion to Intervenein this tradesecretappeal. MostofERG’s

membercompaniessubmitinformationto theillinois EnvironmentalProtectionAgency

(“Illinois EPA” or “Agency”) that’sclaimedtradesecret,and,thus,ERG’smembers

haveaninterestin theprocedureby whichtheappealsofsuchclaimstakeplace.



ERGhasspecificconcernsregardingtheability of athirdpartyto intervene in a

tradesecretappeal,wheretheresolutionofthatmatterwill clearlyinvolve argument,

depositions,anddetailsofthoseverydocuments.Allowing interventionto begranted

wouldcircumventthoseprotectionsfor tradesecretsput in placeby theIllinois

EnvironmentalProtectionAct (“Act”). ERGrespectfullypraysthattheBoardconsider

its concernsregardingtheseargumentswhenissuingits decisionin this matrer.1

II. THE SIERRACLUB HAS NOT ARTICULATED GROUNDS
SUFFICIENT TO WARRANT INTERVENTION

SierraClub doesnot contendthatit possessesastatutoryright to intervenebut,

rather,thattheBoardshouldgrantit intervenerstatuspursuantto 35 ill. Adm. Code

§ 101.402(d)(3)becauseit will beadverselyaffectedby afinal orderto theextentthatthe

Boarddeniesthereleaseofsomeor all ofthecontestedinformation. SeeParagraph13,

SierraClub’sMotion to Intervene. While Illinois caselaw is not instructiveon this issue,

areviewof federalcaselaw, however,suggeststhatthirdpartyinterventionis only

permissiblewheretheintervenershowsapropertyinterestin thedisputedinformation.

Forinstance,theNinth Circuit in Formulabs,Inc. v. HartleyPenCompanyet~L,,275

F.2d52 (9th Cir.), cert.denied,363 U.S. 830 (1960),allowedathirdpartyto intervene

solelyin thediscoverystageofthecaseto argueagainstdefendant’sdisclosureoftrade

secretsin which theintervenersclaimedaninterest. Id.At 56. Thecourt foundthatthe

intervenerswould beadverselyaffectedby disclosureoftheirsecretformulaandsecret

testingproceduresat issuein discovery. j~Seealso, Formulabs,Inc. v. HartleyPen

ERGhasrespondedin this Briefto certainissuesthatareof interestto its membercompanies.Neither

theBoardnor anypartytothis actionshouldconstruethe factthatIERG hasnotaddressedotherarguments
raisedby otherpartiesto this matterasanindicationthatERG hasanycertainpositionasto those
arguments.
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Companyet al.,318 F.2d485 (9th Cir.) (1963)(thirdpartyallowedto interveneto assert

theirown tradesecretrights ‘and to protectagainsttheirdisclosure);SavetheDolphinsv.

UnitedStatesDepartmentofCommerce,et al., 404 F.Supp.407 (N. D. California) (1975)

(thirdpartyintervenedto protectagainstdisclosureoftunafishingtradesecrets);

NorthwestCoalitionfor Alternativesto Pesticides,etal.,v. Browne~941 F. Supp. 197

‘(Dist. ofColumbia)(1996)(thirdpartyallowedto interveneto protectcommonnames

andchemicalabstractnumbersforinert ingredientsinpesticides).Here,in this matter

beforetheBoard,theSierraClubpossessesno suchinterest. Its interest,rather,is to see

thatthe documentsaredisclosed,which,the Illinois EPAhasalreadydeterminedto do.

Further,the SierraClub argues,interventionis appropriatepursuantto 35 Ill.

Adm. Code§l01.402(d)(2)to preventthematerialinjusticethatwouldbecausedby 1)

preventingit from makingan adequaterecordofits interestsin this matter,2)preventing

it from adequatelyrepresentingtheinterestsof its members,3) preventingit from gaining

abetterunderstandingofhowthelegal processworks,and4)preventingit from gaining

anunderstandingofthecompliancestatusofthePetitioner. SeeParagraph15, Sierra

Club’s Motion to Intervene. A materialinjusticewouldnot occurweretheBoardto deny

SierraClub’s Motion to Intervene. In its Motion, theSierraClub suggeststhatfailure to

intervenewouldprohibit it from makinganadequaterecordof its interestsin thehearing

beforetheBoardin theeventit decidesto appeal’theBoard’sdecision. ERG cannot

believethattheonly way for apartyto makearecordof its interestsis to intervenein

eachandeveryinstancebeforetheBoardwheresuchan interestarises. Suchan

interpretation would requiredozens,orevenhundreds,ofprecautionary“interventions”

to ensurethatarecordofone’s interestsaremadein theeventthataBoarddecision

3



wouldwarrantappeal. Instead,IERGbelieves,anadequaterecordcouldbemade

throughoral orwrittenstatementsat hearing,public comment,or, asERGdoeshere,the

filing of an Ainicus CuriaeBrief.

SierraClubalsoneednotbe grantedintervenerstatusto addressits secondand

thirdpointsin supportof its argumentthatit couldbemateriallyprejudiced,specifically

that denyingits requestwouldpreventtheSierraClub from adequatelyrepresentingthe

interestsof its membersandfrom gainingabetterunderstandingofhowthe legalprocess

works. SeeParagraph15(b)and(c), SierraClub’s Motion to Intervene.Forthesame

reásónasabove,SierraClub’s membershipcouldhaveits interestsrepresentedin either

writtencommentsororal statementsathearing,orthroughthefiling ofanAmicusCuriae

Brief. Attendanceatthehearingitself, aswell asreviewofall ofthefilings currently

availableon theBoard’swebsite,would assisttheSierraClub in gainingabetter

understandingofhowtheillinois EPAenforceslawsandregulations.

Finally, SierraClub’s fmal argument,thatdenyingits Motion wouldpreventit

from gainingan understandingofthe compliancestatusofthePetitioner,really has

nothingto do with theunderlyingcauseofaction. ThematterbeforetheBoardis atrade

secretappeal. In suchcases,“{a]n articlewill bedeterminedto representatradesecretif

thestatementofjustificationdemonstratesthatthearticlehasnot beenpublished,

disseminated,orotherwisebecomeamatterofgeneralpublic knowledge,andthearticle

hascompetitivevalue.” 35 Ill. Adm. Code130.208. Compliancestatusis not apartof

this test.

Giventhelimited circumstancesin whichthirdpartyinterventionhasbeen

grantedin tradesecretclaims,andthemanyotheropportunitiesthatexist fortheSierra
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Club to raisetheinterestsofits membershipin thismatter,ERGbelievesthat granting

theSierraClub intervenerstatusis unnecessary.

III. THE ACCEPTED LIMITATIONS ARE NOT SUFFICIENT TO ENSURE
THE SAFEGUARDSFOR TRADE SECRET CLAIMS ARE MET

WhiletheSierraClub assertsthatit is not seekingto gainaccessto thedisputed

information,it concedesthat thatinterventionwouldpossiblydisclosethevery

information at the heart ofthis tradesecretappealandsoughtby theSierraClub. See

Paragraph 18, Sierra Club’s Motion to Intervene. In anattemptto addressthis concern,

as indicated in the Respondent’s responseto the SierraClub’s request,theSierraClub is

apparently willing to abide by the following limitations: 1) it shall not be allowed to

control anydecision deadline; 2) it shall be barred from servingdiscovery,

interrogatories, andrequests to admit; 3) it shallbebarredfrom conductingany

depositions;4) it shallbeboundby all Boardandhearingofficer ordersissuedto date;5)

it shallnotbe allowedto raiseanyissuesthat wereraisedand decided,ormighthave

been raised, earlier in the proceeding; and6) the Sierra Club shall not be provided with

the subject documentsfor whichtradesecretprotectionis claimed. SeeResponseby

Respondent illinois Environmental Protection Agencyto SierraClub’s Motion for,

Intervention.

Whatadvantage,then,wouldbeconferredwith intervenerstatusthatwouldnot

accrueto theSierraClub if it insteadfiled anAniicus CuriaeBrief? While the Sierra

Club is barredfrom servingdiscovery,is it barredfrom reviewingit? Perhapsnot.

While it is barredfrom conductingdepositions,would theSierraClub bepermittedto

attenddepositions?Evenif thedepositionwereto addressthesubstanceofthe
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documentsthatwereclaimedtradesecretsby thePetitioner?Perhapsso. While the

SierraClub shallnotbeprovidedthe subjectdocuments,maytheydiscussthemwith the

otherparties?Maybe. Theselimitationsaresimplynot sufficient to ensurethatthe

safeguardsprovidedwithin theAct fortradesecretclaimantsaremet.

Given theminimal contributionto theproceedingthat SierraClub will havedue

to thelimitations it hasapparentlyagreeduponandthepotentialfor disclosingthe

informationat theheartofthisverymattersurroundingtradesecrecy,ERGbelievesthat

therisksthat comewith interventionin this typeof caseoutweighanypotential benefit.

Quitefrankly, ERG cannotfathomhow‘interventioncouldbe iii àn~way useful or

productive unless the informationat issuewasdisclosedto theintervener.How canany

party to this type of actionaddanythingofvalueto adeterminationofwhether“an article

hasnot beenpublished,disseminated,orotherwisebecomeamatterofgeneralpublic

knowledge,andthearticlehascompetitivevalue,”absentknowingwhatthat articleis?

This wouldbeanalogousto seekingto intervenein thepenaltysettingphaseofatrial

while agreeingto not havinganyknowledgeoftheoffensecommitted. As notedabove,

theappropriateway for theSierraClub to achieveits statedgoalsis to attendthehearings

andfile appropriateoral orwrittencomments,orto file anAmicusCuriaeBrief.
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IV. CONCLUSION

WHEREFORE,theIllinois EnvironmentalRegulatoryGrouprespectfully

requeststhat theBoard considertheargumentsset forth abovein makingits

determinationin thismatter.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

D4ted: August4, 2004 By:_____________________
RobertA. Messina

RobertA. Messina
GeneralCounsel
ILLINOIS ENVIRONMENTAL REGULATORY GROUP
3150 Roland Avenue
Springfield, illinois 62703
(217)523-4900
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CERTIFICATE OF SERVICE

I, RobertA. Messina,theundersigned,certify thatI haveserveda copyofthe

MOTION FOR LEAVE TO FILE AMICUSCURIAE BRIEFAND APPEARNCE,

andAMICUS CURIAE BRIEF OF THE ILLINOIS ENVIRONMENTAL

REGULATORY GROUP upon:

DorothyM. Gunn
ClerkoftheBoard
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

RobbLayman
Sally A. Carter
Illinois EPA
1021 N. GrandAvenueEast
P.O.Box 19276
Springfield, IL 62794-9276

ByronF. Taylor
ChanteD. Spann
SidleyAustinBrown & WoodLLP
BankOnePlaza
10 S. Dearbon
Chicago,IL 60603

BradHalloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

Ann Alexander
PaulaBeckerWheeler
Office oftheAttorneyGeneral
188WestRandolph,

20
th Floor

Chicago,IL 60601

AndrewN. Sawula
SheldonA. Zabel
MaryAnnMullin
SchiffHardinLLP
6600SearsTower
Chicago,IL 60606

by depositingsaiddocumentsin theUnitedStatesMail in Springfield, Illinois on

August 4, 2004.

RobertA. Me ma




