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PEOPLE OF THE STATE OF ILLINOIS, )
) STATE OF ILLINOIS

Complainant, ) Pollution Control Board

v. ) PCB NO. 00-1 04
) (Enforcement)

THE HIGHLANDS, LLC, an Illinois limited )
liability corporation, MURPHY FARMS, INC., )
(a division of MURPHY-BROWN, LLC, a )
North Carolina limited liability corporation, )
and SMITHFIELD FOODS, INC., a Virginia )
corporation) )

- Respondents. )

NOTICE OF FILING

To: Mr. Jeffery W. Tock Mr. Charles M. Gering, Esq.
Harrington, Tock & Royse McDermott, Will & Emery
201 W. Springfield Ave., Ste. 601 227 West Monroe Street
P.O. Box 1550 Chicago, IL 60606-5096
Champaign, IL 61824-1550

PLEASE TAKE NOTICE that on this date I mailed for filing with the Clerk of the Pollution

Control Board of the State of Illinois, Complainant’s Response to Respondent Murphy Farms, Inc.’s

Motion to Dismiss Second Amended Complaint, a copy of which is attached hereto and herewith

served upon you.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS

LISA MADIGAN
Attorney General of the
State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

• BY: ~~_—~

/~fANEMcBRIDE
Assistant Attorney General
Environmental Bureau

500 South Second Street
Springfield, Illinois 62706
217/782-9031
Dated: November 30, 2004



CERTIFICATE OF SERVICE

I hereby certify that I did on November 30, 2004, send by First Class Mail, with postage

thereon fully prepaid, by depositing in a United States Post Office Box a true and correct copy

of the following instruments entitled NOTICE OF FILING and COMPLAINANT’S RESPONSE

TO RESPONDENT MURPHY FARMS, INC.’S MOTION TO DISMISS SECOND AMENDED

COMPLAINT

To: Mr. Jeffrey W. Tock Mr. Charles M. Gering, Esq.
Harrington, Tock & Royse McDermott, Will & Emery
201 W. Springfield Avenue, Ste. 601 227 West Monroe Street
P.O. Box 1550 Chicago, IL 60606-5096
Champaign, IL 61824-1 550

and the original and ten copies by First Class Mail with postage thereon fully prepaid of the

same foregoing instrument(s):

To: Dorothy Gunn, Clerk
Illinois Pollution Control Board
State of Illinois Center
Suite 11-500
100 West Randolph
Chicago, Illinois 60601

A copy was also sent by First Class Mail with postage thereon fully prepaid

To: Mr. Brad Halloran, Hearing Officer
Illinois Pollutio,n Control Board
State of Illinois Center, Ste. 11-500
100 West RandoJph
Chicago, IL 60601

,,,~eE. McBride
Assistant Attorney General

This filing is submitted on recycled paper.



• RECE~VE1D

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

• 0EC012004
PEOPLE OF THE STATE OF ILLINOIS ) STATE OF ILLINOIS• ) Pollution Control Board

Complainant, )

v. ) PCB No. 00-104
• ) (Enforcement)

THE HIGHLANDS, LLC, an Illinois limited )
liability corporation, and MURPHY )
FARMS, INC., (a division of MURPHY- )
BROWN, LLC, a North Carolina limited )
liability corporation, and SMITHFIELD )
FOODS, INC., a Virginia corporation). )

• )
Respondents. )

COMPLAINANT’S RESPONSE TO RESPONDENT MURPHY FARMS, INC.’S

MOTION TO DISMISS SECOND AMENDED COMPLAINT

NOW COMES, Complainant, PEOPLE OF THE STATE OF ILLINOIS, ex rel Lisa

Madigan, Attorney General of the State of Illinois, and responds as follows to Respondent

Murphy Farms, Inc.’s Motion to Dismiss Second Amended Complaint:

I. INTRODUCTION

• In response to Respondent Murphy Farms Inc.’s motion to dismiss, asserted based

upon its contention, described as affirmative matter, that Respondent Murphy Farms Inc.

(“Respondent Murphy”, “Respondent”, “Murphy Farms, Inc.”, “Murphy Farms” or “Murphy”)

does not own the subject facility and does not control the subject facility, Complainant responds

as follows (1) Respondent Murphy has sufficient ownership and control of the facilrty and

operation to meet the premise set forth in Phillips Petroleum Co. v. Illinois Environmental

Protection Agency, 72 Ill.App.3d 217 (2d Dist. 1979), 390 N.E.2d 620; (2) that, as the
3

rd District

• held in the case of People v. McFalls, 313 llI.App.3d 223 (
3

rd Dist. 2000), 728 N.E.2d 1152,

ownership and control of the site is not the sole controlling factor in a determination of the



liability of the person who has caused pollution; (3) Respondent’s reliance upon nuisanöe

standards is misplaced in that the Illinois Pollution Control Board (the “Board”) is not authorized

by the legislature to determine and proceed against common law nuisances, and violations of

the Act alleged in the complaint are not defined in terms of nuisance; and (4) Respondent’s

reliance upon the case of Village of Goodfield v. Jamison, 188 IIl.App.3d 851 (
4

th Dist. 1989),

544 N.E.2d 1229, regarding decisions concerning the concentration of large numbers of

livestock, falls short in light of the recent decision of Nickels v. Burnett, 343 III.App.3d 654, 798

N.E.2d 817..

II. RESPONSE TO FACTUAL ASSERTIONS PRESENTED AS “BACKGROUND” IN
RESPONDENT’S MEMORANDUM

As stated in Respondent’s motion, Respondents The Highlands. LLC and Murphy

Farms, Inc. operated the subject sow facility pursuant to an agreement. A true and correct

copy of said agreement is attached hereto as Exhibit 1 attached to the Affidavit of Jane

McBride.

Given the terms and conditions of its agreement with Respondent The Highlands, LLC

(“Respondent The Highlands”, “The Highlands, LLC” or “The Highlands”), the only swine that

could be maintained at The Highlands facility were swine owned by Respondent Murphy.

Respondent Murphy is identified as “Owner” pursuant to the conditions and terms of the

agreement, and Respondent The Highlands is identified as “Producer”. Pursuant to Item 18 on

page 3 of the agreement, under the section entitled “Producer Hereby Agrees”, The Highlands

agreed not to own or have possession of, either as agent, producer or otherwise, any swine not

owned by Respondent Murphy Farms. Item 14 of the “Producer Hereby Agrees” section of the

agreement states: “To house the breeding stock delivered by Owner only for the purposes of

producing weaned pigs for Owner and to own no swine.” Respondent Murphy, and exclusively
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Respondent Murphy, owned every hog on the site. Therefore, under this agreement, without

Murphy’s hogs, there is no swine facility because there are no hogs.

Under the agreement, pursuant to item 3 under the “Owner Hereby Agrees” section,

appearing on page 3 of the agreement, Respondent Murphy had sole ownership and control of

all supplies and feed that went in and on the hogs. Also, it had sole control of the management

of all procedures for the care and productivity of the hogs, and reserved the right to change the

management of these procedures from time to time (Item 2 under the “Owner Hereby Agrees”

section, page 1 of the agreement). Item 15 of the “Producer Hereby Agrees” section of the

agreement, states (page 3 of the agreement): “To take measures deemed necessary by Owner

to provide for the herd.” There is no definition of the term “measures” contained in the exhibit.

It is apparent from the face of the document that this provision is purposefully broad and vague,

with the intent of allowing Respondent Murphy to dictate any action it deems necessary for the

care and production of its swine.

As is obvious from this agreement, Respondent Murphy owned all of the hogs

maintained at The Highlands facility, and dictated all management procedures for the care and

productivity of the breeding herd and all swine maintained at the facility.

Further evidence of the agreement between Respondent The Highlands and

Respondent Murphy is found in Exhibit 4 attached to the Affidavit of Eric Ackerman, which is a

true and correct copy of a description of The Highlands operation generated by The Highlands,

LLC provided to the Illinois EPA. A description of the contractual arrangement between Murphy

Family Farms and The Highlands is included on the fourth page of the exhibit. It is stated that

Murphy Farms, Inc. provides the following: Feed, Breeding Stock, Training of Employees,

Transportation of Pigs, Medication & Veterinary service and anything that goes in or on the

animal, i.e. syringe, needles, marking sticks, etc.

In further support of this aspect of control exerted by Respondent Murphy in the
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operation of the subject hog facility, attached as Exhibits 2 and 3 to the Affidavit of Jane

McBride, are, as Exhibit 2, a memorandum from Doug Lenhart describing the terms and

conditions of The Highlands’ employee Don Bybee’s training at the Murphy Missouri facility.

Despite Respondent Murphy’s claim that The Highlands’ employees were not its employees, it

is apparent from the content of Exhibit 2 that Mr. Bybee was to complete a Murphy of Missouri

Application for Employment and would be receiving housing and a salary pursuant to Mr.

Lenhart’s instruction. Exhibit 3 is a Murphy Family Farms document listing training

competencies of The Highlands’ employees.

It is obvious that Respondent Murphy exerted control of The Highlands’ operation by

requiring that The Highlands’ employees be trained at Murphy facilities by Murphy personnel

regarding Murphy management procedures.

In its memorandum in support of its motion, on page 2 of the memorandum,

Respondent states that no Murphy personnel were employed at The Highlands’ farm. It states

that The Highlands employed management personnel and workers to operate the farm, and

The Highlands’ management determined how the farm would be operated. Yet it is all too clear

from the agreement between Respondents The Highlands and Murphy that Murphy had very

significant managerial control of the operation, and, even though the employees may have been

paid by The Highlands, they were trained by Murphy in Murphy’s management procedures.

Respondent’s statement on page 2 of its memorandum in support of its motion, that The

Highlands had “unfettered control of the operation of the farm,” is a disturbing characterization.

By the terms and conditions of its agreement with The Highlands, it is obvious that this

characterization is blatantly untrue, It is noteworthy that Respondent Murphy did not include a

copy of the agreement as an exhibit to Mr. Lenhart’s affidavit.

It is also apparent from the agreement that Respondent Murphy was heavily involved in

the financial management of The Highlands facility. In Exhibit 1, attached to and attested to in
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the affidavit of Jane McBride, is a Contract Addendum to the agreement between The

Highlands and Murphy Family Farms.

Item 1 of the Addendum states: “The parties herein agree that all terms and conditions

under this addendum shall be effective May 1, 2001. All adjustments to the existing contract

dated December 6, 1996 are subject to Highlands’ agreement to the items listed under

paragraph no. 4, which shall be mandatory criteria for continuance of the contract addendum.”

Paragraph No. 4 states: “Highlands agrees to comply with the following criteria in

consideration of an increase in production payment. The criteria is (sic) as follows:”

Paragraphs “a” through “j” of Item 4 set forth financial information The Highlands was to submit

to Murphy Farms,, as well as transactions that were not to proceed without approval of

Respondent Murphy Farms, such as all transactions executed between The Highlands and

Baird Seed Farm (paragraph “e”) and Baird Family Members (paragraph “f”). Exhibit 4 attached

to the Affidavit of Jane McBride is the Illinois Secretary of State’s registration of The Highlands,

LLC. It shows that the make-up of this limited liability corporation exclusively consists of Baird

family members.

Paragraph “g” states: All monthly repair and maintenance expenditures that exceed

budgeted amount by $1,000 or more will require written explanation and cost justification to be

included in the distribution of monthly financial statements to MFI (Murphy Farms, Inc.) and

FCS (Farm Credit Services).

In its memorandum, Respondent Murphy represents that Respondent The Highlands

determined where the farm would be sited and the inference is that Respondent Murphy had no

control or participation in the siting of the facility. Complainant contends that Respondent

Murphy did participate in the siting of the facility and exercised a very active role in the

determination of the siting of the subject sow facility. As evidence of its participation,

Complainant offers Exhibit I attached to the affidavit of Eric Ackerman, which is a
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memorandum of a phone conversation with Doug Lenhart regarding the siting and

establishment of a sow operation in the Illinois EPA’s Peoria Region, dated July 5, 1996. In that

phone conversation, Mr. Lenhart indicated that he himself would be moving to Illinois to become

Director of Illinois Operations with Murphy Farms. Mr. Ackerman documents that Mr. Lenhart

indicated “they” intended to construct a 3,600 sow operation in western Peoria County. Mr.

Lenhart informed Mr. Ackerman of the particulars regarding the location and design of the

facility, and how it would be operated. Mr. Lenhart was calling to discuss the requirements of

the Illinois Pollution Control Board’s Subtitle E: Agriculture Related Pollution Regulations. In

that conversation, he advised Mr. Ackerman that Mr. Lenhart, personally, had previously

contacted IDOA (Illinois Department of Agriculture) regarding the requirements of that

department, which were, as stated in Mr. Ackerman’s affidavit, the siting requirements the

Illinois Department of Agriculture administered under the Livestock Management Facilities Act.

Mr. Lenhart himself, as the Director of Illinois Operations for Murphy Farms, was ascertaining

the siting requirements for this 3,600 sow operation and was also contacting the Illinois EPA

about the Subtitle E requirements.

Exhibit 2 attached to the affidavit of Eric Ackerman is another phone memorandum, this

one hand written. It is dated October 3, 1996. It documents a phone conversation with Doug

Lenhart, in which Mr. Lenhart is inquiring as to whether any other state regulatory personnel

should be brought out to the site. It clearly says that he, Doug Lenhart, was seeking regulatory

agency input on site selection for the sow operation. Exhibit 3, attached to the Affidavit of Eric

Ackerman, clearly states that Mr. Lenhart represented that Respondent Murphy operates hog

production facilities in Illinois and conducts programs at these facilities that address

environmental controls. This would lead agency personnel to believe Respondent Murphy does

have control of operations at its facilities to the extent that programs it conducts impact local

environmental concerns at these facilities. As attested to in Mr. Ackerman’s affidavit, all of the
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hog production facilities in which Respondent Murphy was involved in Illinois at the time were

contract operations. Thus, based on Mr. Lenhart’s letter, it could be garnered that Respondent

Murphy considered itself to have operational control at its contract facilities and so represented

itself in this letter to regulatory personnel.

Exhibit 4 attached to the affidavit of Bruce Yurdin, attested to as a true and accurate

copy of an email written by Dan Heacock and received by Mr. Yurdin, documents a

conversation in which Doug Lenhart, identifying himself as a representative of Murphy Farms,

called regarding “a potential” Murphy Family Farm operation in Peoria County south of

Elmwood.

If Mr. Lenhart truly had nothing to do with the siting of the sow production facility

established as The Highlands facility, why was he calling state agencies, asking for their input

in siting the facility and ascertaining the requirements of pertinent regulations? If he had no

authority, no control, no influence, no participation in the determination of the siting of the

facility, why would he be calling state agencies, extending invitations to view the site, requesting

input and asking the questions documented in these exhibits? Were the state agencies to rely

on his representations then, and provide him with the information he was seeking, cooperate

with his requests at that time, in full acknowledgment of his representation that he had the

authority of Murphy Farms, Inc. to be making these calls seeking assistance with the siting of

the sow production facility, and yet now, in the case of an enforcement action, be told, under

oath, that Mr. Lenhart had no authority to make these calls and make such representations to

state regulatory personnel?

As is obvious from the terms and conditions of the agreement, the whole reason that the

waste was at this facility, in the volume that existed at the facility, was due to the presence of

Respondent Murphy’s hogs and all the inputs Respondent Murphy delivered for the care of the

animals. The facility was operated pursuant to management procedures dictated by
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Respondent Murphy and executed by personnel trained by Murphy personnel, at Murphy

facilities in Murphy management procedures. Respondent Murphy had the ability, under the

provisions of the agreement to require any measure be undertaken at the facility “deemed

necessary” by Respondent Murphy “to provide for the herd.” It is clear from the exhibits, that

Respondent Murphy intended to establish a 3,600 sow facility in the Peoria area in Illinois. See

Exhibit 4 attached to the affidavit of Bruce Yurdin, a July 8, 1996 email from Dan Heacock

documenting a conversation with Doug Lenhart, and Exhibit I attached to the affidavit of Eric

Ackerman, ~ July 5, 1996 phone conversation record documented by Eric Ackerman,

documenting Murphy’s intention to construct a 3,600 sow operation. Respondent Murphy

intended to establish a 3,600 sow facility, it was Respondent Murphy’s target operating

capacity, which thus would result in the generation of waste in the volume that exists at The

Highlands facility.

Respondent Murphy had sole ownership and control of every interest that resulted in the

production of waste at this facility. It controlled, solely, the source of the waste. In that it had

supplied all the feed and inputs for the hogs, and had sole control of the management of all

procedures for the care and productivity of the hogs, and reserved the right to change the

management of these procedures from time to time (Item 2, page 1 of the agreement), it had

sole ownership and control of the rate of production of the waste and the content of the waste.

If anything, such as, but not limited to, any aspect of the structure of the waste

management system, fumes from the waste management system, or the ventilation system,

were to impact the productivity of Respondent’s Murphy’s swine at The Highlands facility, it is

very clear from the agreement that Murphy would have sufficient ownership and control of the

operation to dictate a change in the operation for the benefit of the hogs.

To paint a picture as to how this might impact facts relevant to the Count I of the second

amended complaint, it is obvious that Respondent Murphy ultimately had the final say as to the
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rate of ventilation in the facility, to ensure a healthful environment for its hogs. On any given

day, due to weather conditions, due to power failures, or any variety and combination of

conditions arising in the interior of the hog confinement structures, Respondent Murphy could

certainly dictate the rate of ventilation in the buildings should the well-being of the hogs become

threatened in the buildings due to a build-up of unhealthful conditions, or should physical

failures require compensatory adjustments to other portions of the operation. Respondent

Murphy’s control and ownership of the hogs, as well as its provision of and control over all feed

and inputs [or the hogs, as well as its ability to control all measures deemed necessary for the

well-being of the herd, certainly gives Respondent Murphy control over the original rate of

ventilation necessary to accommodate the inputs and procedures involved in the operation at

the facility, as well as a change in the ventilation, which in turn certainly dictates the rate and

composition of air emissions from the facility.

With regard to Count II of the second amended complaint, a count alleging water

pollution due to the over application of waste, it is obvious from the terms of the agreement, that

as long as Respondent Murphy maintained hogs at the facility, it owned and controlled the

source of the waste and all of the components of the waste at the facility. Respondent Murphy

owned and controlled every aspect of the source of the waste. Under the agreement, the very

fact that this facility was a hog farm during the term of the agreement, is due to the components

of the operation that Respondent Murphy owned and controlled.

Complainant also contends and believes that Respondent Murphy had a significant role

in the selection of the BION waste management system for The Highlands facility. Complainant

intends to pursue this theory further, in discovery. The basis of this contention includes

information gathered in 1997 and 1998, documented in Exhibits 1, 2 and Group Exhibit 3

attached to the affidavit of Bruce Yurdin, wherein it is stated that information gathered to date

indicated a strong relationship between BION Environmental Technologies, Inc. and Murphy
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Family Farms and significant involvement on the part of Doug Lenhart with BION personnel with

regard to the BION system installed at The Highlands facility. It is Complainant’s contention

that Respondent Murphy is responsible for the introduction of Doug Baird and The Highlands

LLC to BION Technologies, and that Respondent Murphy had a significant role in the

installation and operation of the BION system at The Highlands facility.

Given Respondent Murphy’s level of participation in the selection and establishment of

the BION system, there remains a question to be developed in discovery as to its participation

in later modifications of the facility’s waste management system. Given Respondent Murphy’s

interest in all hogs at the facility, and its capability, pursuant to its agreement with The

Highlands, to control all management and procedures relative to the well being and productivity

of the hogs, and the productivity and profitableness of the operation, it is a reasonable question,

for development in discovery for the purpose of presentation of evidence at hearing, to inquire

as to the extent of Respondent Murphy’s involvement in modifications to The Highlands waste

management system during the duration and term of its agreement with The Highlands.

Respondent Murphy claims in its memorandum that to the extent that The Highlands’

waste management program involved land application of waste, Highlands controlled the land

application process, and Murphy was not involved in any way with land application of waste

materials from The Highlands’ farm.

It is clear from the affidavits and exhibits attached thereto, that Respondent Murphy was

most likely involved in the selection of the waste management system utilized at the facility, and

certainly was involved with the establishment of that system at the facility. Thus, Respondent

Murphy not only owned and controlled the source of the waste, but also participated in the

control of how its waste was to be handled at The Highlands facility. Land application is a part

and parcel of the waste handling system utilized at The Highlands. Respondent Murphy owned

the source of the waste, it shared in the control of the planning, siting, design and
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establishment of the facility, including the waste management system, and it retained control of

all hogs maintained and delivered to the facility, including the number of hogs and composition

of the herd during the term of its contract with the Highlands that resulted in the volume and

composition of waste that was generated and handled at the site. Given the terms and

conditions of its agreement with The Highlands, the facility would not be a swine production

facility and the waste would not be at the site but for Respondent Murphy’s participation in this

sow operation. Respondent Murphy, and exclusively Respondent Murphy, owned every hog on

the site. -

In its memorandum, at the bottom of page 2, Respondent Murphy states that Highlands

controlled all aspects of the operation of its farm, and Murphy had no ability to cause Highlands

to make, or to refrain from making, any particular decision with respect to any issue concerning

Highlands’ farm. Complainant quotes this representation only to highlight the absurdity of the

statement when held up against the actual terms and conditions of the agreement between The

Highlands and Respondent Murphy.

In its memorandum, also on page 2, Respondent Murphy makes the statement that The

Highlands determined whether it would follow Murphy’s recommendations. Respondent goes

on to represent that The Highlands sometimes did deviate from Murphy’s recommendations.

First, the very fact that Respondent Murphy made recommendations, and took note

when The Highlands did not follow its recommendation, indicates that Respondent Murphy had

the right and ability to make recommendations, as is clear from the agreement now that the

agreement is available for consideration in this proceeding, and that, pursuant to the provisions

of the agreement, The Highlands was to follow these recommendations.

Further, it is clear from the terms and conditions of Respondent Murphy’s agreement

with The Highlands, that Respondent Murphy had control of management procedures

concerning the care of the hogs, and pursuant to Item 15 of the “Producer Hereby Agrees”
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section of the agreement, Respondent Highlands agreed “To take measures deemed

necessary by Owner to provide for the herd.” It is very apparent from the agreement, that, if

Respondent Murphy so chose, it could claim a breach of contract at any time The Highlands

deviated from Murphy’s management procedures for the care and productivity of the breeding

herd or measures deemed necessary by Respondent Murphy to provide for the herd, and

Respondent Murphy could choose to enforce the contract or end the contract, thereby exerting

significant control over the operation of the Highland sow production facility. In fact, as

indicated inits memorandum, Respondent Murphy did ultimately terminate its contract with The

Highlands.

III. LEGAL STANDARD FOR DISMISSAL

Generally, section 2-619 affords a “means of obtaining . . . a summary disposition of

issues of law or of easily proved issues of fact, with a reservation of jury trial as to disputed

questions of fact.” Kedzie and 103” Currency Exchange, Inc., v Hodge, 156 III.2d 112, 115

(1993), 619 .E.2d 732 citing Ill.Ann.Stat., ch. 110, par 2-619, Historical & Practice Notes, at 662

(Smith-Hurd 1 ~83);see Barber-Colman Co. v. A & K Midwest Insulation Co. (1992), 236

lIl.App.3d 1065, 1071, 603 N.E.2d 1215.) Subsection (a)(9). . . permits dismissal where “the

claim asserted . . . is barred by other affirmative matter avoiding the legal effect of or defeating

the claim.” Kedzie, 156 Ill.2d at 115, citing Ill.Rev. State.I989, ch. 110, par 2-6I9(a)(9).

The phrase “affirmative matter” encompasses any defense other than a negation of the

essential allegations of the plaintiff’s cause of action. Kedzie, 156 lII.2d at 115 (See 4 R.

Michael, Illinois Practice § 41.7 (1989).) For that reason, it is recognized that a section 2-

61 9(a)(9) motion to dismiss admits the legal sufficiency of the plaintiff’s cause of action much in

the same way that a section 2-615 motion to dismiss admits a complaint’s well-pleaded facts.
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Kedzie, 156 llI.2d ati 15, citing Barber-Colman, 236 lll.App.3d at 1073, 603 N.E.2d 1215.

The term “affirmative matter” as used in section 2-619(a)(9) has been defined as a type

of defense that either negates an alleged cause of action completely or refutes crucial

conclusions of law or conclusions of material fact unsupported by allegations of specific fact

contained in or inferred from the complaint. Consumer Electric Company, v. Cobelcomex, Inc.,

149 lll.App.3d 699, 703 (1st Dist. 1986), 501 N.E.2d 156, citing Ralston v. Casanov, 129

llI.App.3d 1050 (1984), 473 N.E.2d 444. By contrast, where the affirmative matter is merely

evidence upon which defendant expects to contest an ultimate fact stated in the complaint,

section 2-619(a)(9) should not be used. Consumer Electric Company, v. Cobelcomex, Inc., 149

IIl.App.3d 699, 703 (1st Dist. 1986), 501 N.E.2d 156, citing Connelly v. Estate of Dooley, 96

lII.App.3d 1077 (1981), 422 N.E.2d 143.

If the “affirmative matter” asserted is not apparent on the face of the complaint, the

motion must be supported by affidavit. Kedzie, 156 lll.2d at 116, citing lII.Rev.Stat 1989, ch

110, par 2-619(a); see also 4 R. Michael, Illinois Practice § 41.7 (1989) (observing that

“materials of the same nature as are used to support motions for summary judgment” may

serve as support for the motion). By presenting adequate affidavits supporting the asserted

defense (see 134 Ill.2d R. 191), the defendant satisfied the initial burden of going forward on

the motion. The burden then shifts to the plaintiff. Kedzie, 156 lll.2d at 116.

The plaintiff must establish that the defense is unfounded or requires the resOlution of

an essential element of material fact before it is proven. The plaintiff may do so by “affidavit or

other proof.” Kedzie, 156 lII.2d at 116, citing llI.Rev.Stat 1989, ch 110, par 2-619(c).) A counter

affidavit is necessary, however, to refute evidentiary facts properly asserted by affidavit

supporting the motion else the facts are deemed admitted. Kedzie, 156 llI.2d at 116.

Although similar to a summary judgment motion, a section 2-619 motion differs in that

the court may, in its discretion, decide questions of fact “upon the hearing of the motion.”
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ConsumerElectric Company, v. Cobelcomex, Inc., 149 lll.App.3d 699, 703 (1st Dist. 1986), 501

N.E.2d 156, citing North Park Bus Service, Inc. v. Pastor, 39 Ill.App.3d 406 (1976), 349 N.E.2d

664; lll.Rev.Stat 1985, ch 110, par 2-619(c). However, in deciding the merits of the motion, a

trial court cannot determine disputed factual issues solely upon affidavits and counter-affidavits.

If the affidavits presented disputed facts, the parties must be afforded the opportunity to have

an evidentiary hearing. Consumer Electric Company, v. Cobelcomex, Inc., 149 lll.App.3d 699,

703-704 (1st Dist. 1986), 501 N.E.2d. 156, citing Premier Electrical Construction Co. v. LaSalle

National Bank, 132 III.App.3d 485 (1984), 477 N.E.2d 1249; Dickman v. Country Mutual

Insurance Co., 120 Ill.App.3d 470 (1983), 458 N.E.2d 199.

If it cannot be determined with reasonable certainty that the alleged defense exists, the

motion should not be allowed. Consumer Electric Company, v. Cobelcomex, Inc., 149

Ill.App.3d 699, 703 (1st Dist. 1986), 501 N.E.2d 156, citing Dangeles v. Marcus, 57 IIl.App.3d

662 (1978), 373 N.E.2d 645; Loughman Cabinet Co. v. C. Iber & Sons, Inc., 46 lll.App.3d 873

(1977), 361 N.E.2d 379; House of Realty, Inc. v. Ziff, 9 Ill.App.3d 419 (1973), 292 N.E.2d 71.

IV. CASE LAW REGARDING EVIDENCE OF OWNERSHIP OR CONTROL OF THE
PREMISES OR CONTROL OVER THE SOURCE OF POLLUTION TO BE A
SUFFICIENT CONDITION FOR A FINDING OF LIABILITY UNDER THE ACT.

In the case of Perkinson v. the Illinois Pollution Control Board, 187 lll.App.3d 689, 693,

(3rd Dist. 1989), 543 N.E.2d 901, the court reviewed case law pertinent to the concepts as

ownership and control with regard to liability under the Act:

Two cases involving railroad tank cars are cited by Perkinson in support of his
contention that he neither caused nor allowed the swine waste discharge here.
In Phillips Petroleum Co. v. Illinois Environmental Protection Agency [72
Ill.App.3d 217 (2d Dist. 1979), 390 N.E.2d 620], a tank of anhydrous
ammonia owned by Phillips was under the sole control of the transporting
railroad when it was punctured in a derailment and released poisonous gas into
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the air. Since there was no evidence showing that Phillips, the alleged polluter,
had the capability of controlling the pollution or was even in control of the
premises where the pollution occurred, the appellate court affirmed a finding the
Phillips did not cause or allow the pollution.

The second tank car case is Union Petroleum Corp. v. United States
(Ct.Cl.1981), 651 F.2d 734, where the valves on two cars were opened by
vandals during a labor strike. The cars were at a loading rack at Union’s
terminal in Massachusetts, and the spilled oil eventually reached Chelsea Creek.
As soon as the oil spill was discovered, Union took appropriate measure to
contain the spill and to clean up the oil. The litigation arose when Union sought
to recover the cost of clean up from the United States government. The Court
of Claims noted that, under the federal statute, a claimant cannot recover where
a vandal or third party caused the spillage if the claimant does not prove that
reasonable actions were taken to prevent or forestall such intervention by a third
party. The trial judge ruled in favor of Union, concluding that the discharge was
caused by unknown vandals in spite of the company’s reasonable precautions
against vandalism, and Court of Claims affirmed. Union had fenced in the most
accessible part of its terminal, had installed 1000-watt mercury streetlights in the
vicinity of the tank cars, and had employed additional security guards to patrol
the area during the strike. There was also persuasive evidence that Union had
adequate oil containment facilities and took reasonable care to prevent the spill.

***

Many cases have held that the owner’s lack of knowledge of the discharge is no
defense under the Environmental Protection Act. The leading case is
Meadowlark Farms v. Illinois Pollution Control Board, 17 Ill.App.3d 851 (

5
th Dist.

1974), 308 N.E.2d 829, where water pollution was caused by seepage through
mine refuse piles. The PCB found that Meadowlark Farms owned the surface
rights of the property and thus owned the source of the pollution and had the
capability of controlling the pollutional discharge. The reviewing court affirmed
and stated’:

“Petitioner’s so-called lack of knowledge that the discharge existed
provides no defense. The Environmental Protection Act is malum
prohibitum, no proof of guilty knowledge or mens rea is necessary to a
finding of guilt.” 17 lll.App.3d at 861, 308 N.E.2d at 837.

A similar holding is found in Freeman Coal Mining Corp. v. Illinois Pollution
Control Board, 21 lll.App.3d 157 (

5
th Dist. 1974), 313 N.E.2d 616, another case

where water pollution occurred when rainwater seeped through a mine refuse
pile. Again, the court ruled that the fact that pollution came from the seepage off
the owner’s land was sufficient proof that the owner allowed the discharge within
the meaning of the statute. It was no defense that the discharges were
accidental and not intentional or that they were the result of an “Act of God”
(rain) beyond its control. The court relied in part upon a case from another
jurisdiction which held that the legislature had imposed a duty to take all prudent
measures to prevent pollution.
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In Hindman v. Environmental Protection Agency, 42 lIl.App.3d 766 (
5

th Dist.
1976), 356 N.E.2d 669, the operator of a Iandfilll site was held accountable for a
fire that was not started by either the operator or his employees. The court relied
upon the Meadowlark Farms case and upon Bath, Inc. v. Pollution Control
Board, 10 III.App.3d (

4
th Dist. 1973), 294 N.E.2d 778, and ruled that a violation is

not predicated upon proof of guilty knowledge or intentional harm. In the Bath
case, the owner of a landfill was held to be responsible for underground burning
even though the cause was unknown and not the result of the owner’s
affirmative act.

The case before us is controlled by the long line of precedent in Illinois which
holds that the owner of the source of the pollution causes or allows the pollution
within the meaning of the statute and is responsible for that pollution unless the
facts establish the owner either lacked the capability to control the source, as in

- Phillips Petroleum or had undertaken extensive precautions to prevent vandalism
or other intervening causes, as in Union Petroleum. Here Perkinson plainly had
control of the lagoons and the land where the pollutional discharge occurred.
The PCB concluded that he is liable for the pollution that had its source on his
land and in a waste facility under his control. Under well-established Illinois law,
that is sufficient to support a finding of a violation of the Environmental Protection
Act.

Complainant attaches hereto as Exhibit A, a copy of the United States District Court,

Western District of Kentucky, opinion and order regarding issues raised in motions for summary

judgment in the case of Sierra Club, Inc. v. Tyson Foods. 2003 WL 22595989, 299 F. Supp.2d

693. The decision included a ruling that found Tyson Chicken to be a “person in charge” under

the Comprehensive Environmental Response Compensation and Liability Act (“CERCLA”) and

an “operator” under the Emergency Planning and Community Right-to-Know Act (“EPCRA”)

with respect to two facilities Tyson claimed to be independent contractors. The analysis and

findings are found on page 718 through 721 of the decision. Tyson Chicken’s contract and

relationship with its growers is not identical to the working arrangement and agreement

between Respondent Murphy and The Highlands. However, there are some similarities in the

analysis the court undergoes in making its ruling and, to the extent the court’s analysis in Sierra

Club v. Tyson is relevant to questions currently before the Board in the instant matter,

Complainant incorporates said analysis herein by reference.
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V. PEOPLE EX REL. RYAN V. MCFALLS

In the case of People ex rel Ryan v. McFalls, 313 Ill.App.3d 223 (3~Dist. 2000), 728

N.E.2d 1152, the court held that an off-site generator of waste to be a person who may cause

open dumping within the plain meaning of Section 21(a) and 21(p)(l) of the Illinois

Environmental Protection Act (the “Act”). 415 ILCS 5/21(a), (p)(1). The court provided the

following analysis as the basis of its reasoning.

The Act does not define “cause.” In the absence of a statutory definition,
“cause” should be given its plain and ordinary meaning. See Moran
Transportation Corp. v. Stroger, 303 lll.App.3d 459, 708 N.E.2d 508 (1999). The
verb “cause” ordinarily means “to serve as cause or occasion of [or to] bring into
existence . . . .“ (Webster’s Third New International Dictionary 356 (1993)).

The Act contains a broad definition of “person.” The definition contains no
qualifying language limiting its scope to entities having an ownership interest in,
or control over, a disposal site. Moreover, neither ownership, nor control, of an
allegedly illegal disposal site is necessary to effect the consolidation of refuse
there. Therefore, an off-site generator, as a “person,” may “cause” “open
dumping” within the plain meaning of subsections 21(a) and 21 (p)(1).
Accordingly, we hold that off-site generators fall within the class of persons who
may violate these subsections.

***

Finally, we do not agree that a long line of precedent limits the scope of the
subsections at issue to parties having an ownership interest in, or exercising
control over, the allegedly illegal disposal site. Rather than establishing
ownership or control of the premises as a necessary condition to liability under
the Act, the cases cited by appellees merely hold that ownership or control of the
premises or control over the source of pollution is a sufficient condition where an
owner or operator is alleged to have passively permitted pollution to enter the
environment. See Perkinson v. Pollution Control Board, 187 III..App.3d 689, 546
N.E.2d 901 (1989); Phillips Petroleum Co. V. Pollution Control Board, 72
lll.App.3d 217, 390 N.E.2d 620 (1979); Freeman Coal Mm. Corp. v. Pollution
Control Board, 21 lll.App.3d 157, 313 N.E.2d 616 (1974); Meadowlark Farms,
Inc. 17 IIl.App.3d 851, 308 N.E.2d 829. Therefore, we must reject the argument
that these cases control the disposition of the case at bar.
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VI. RESPONDENT MURPHY’S APPLICATION OF NUISANCE PRINCIPLES TO AN
ALLEGATION OF SECTION 9(A) IS IMPROPER, IN LIGHT OF THE COURTS
HOLDINGS THAT THE ILLINOIS POLLUTION CONTROL BOARD IS NOT
AUTHORIZED BY THE LEGISLATURE TO DETERMINE AND PROCEED AGAINST
COMMON LAW NUISANCE, AND THAT THE BOARD IS TO APPLY STATUTORY
CRITERIA IN ITS ANALYSIS OF A SECTION 9(A) ALLEGATION.

In its memorandum, Respondent Murphy asserts that a common law nuisance claim is

analogous to the State’s claim under Section 9(a) of the Act, and goes on to apply nuisance

principles to the allegations of the complaint. Respondent Murphy’s attempt to apply nuisance

principles to an allegation of Section 9(a) is improper and incorrect.

The standards to be utilized in a Section 9(a) analysis were plainly set forth in the cases

of City of Monmouth v. Pollution Control Board, 57 lll.2d 482 (1974), 313 N.E.2d 1, Incinerator,

Inc. v. Pollution Control Board, 59 Ill.2d 290 (1974), 319 N.E.2d 794; and Mystik Tape v.

Pollution Control Board, 60 lll.2d 330 (1975), 328 N.E.2d 5, wherein the Illinois Supreme Court

held that section 9(a), when read in conjunction with section 3(b), 3(d) and 33(c),contained

sufficient standards for determining what constitutes air pollution, that is, the unreasonable

interference with the enjoyment of life or property. These standards were further defined in

terms of the statutory criteria within the Act, specifically for causes brought before the Pollution

Control Board, in the case of Wells Manufacturing Company v. Pollution Control Board, 73 Ill.2d

226 (1978), 383 N.E.2d 148.

The courts have held that the Illinois Pollution Control Board is not authorized by the

legislature to determine and proceed against common law nuisance. Rather, it must proceed

strictly within the authority defined by the Act. Incinerator, Inc. v. Pollution Control Board, 59

Ill.2d 290, 299 (1974), 319 N.E.2d 794, 799; W.F. Hall Printing Company v. Environmental

Protection Agency, 16 lll.App.3d 864, 869 (4th Dist. 1973), citing Mystik Tape v. Illinois Pollution

Control Board 16 llI.App.3d 778 (
4

th Dist. 1973), 306 N.E.2d 574, aff’d in part and rev’d in part

on other grounds, 60 lIl.2d 330; 328~N.E.2d.
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Therefore, Respondent’s argument contained in the second paragraph of page 6 of its

memorandum, in which it encourages the Board to rely on nuisance standards in its analysis of

a claim of a Section 9(a) violation, and its contention in the first full paragraph of page 8 that

Respondent Murphy’s conduct must be the focus of the Board’s analysis, is terribly flawed and

outright incorrect.

VII. IN THE RECENT DECISION OF NICKELS V. BURNETT, BASED ON A SUFFICIENT
SHOWING OF THE POTENTIAL HARMS AND SUBSTANTIAL CERTAINTY THAT
THE HARMS WOULD OCCUR, THE COURT UPHELD THE GRANTING OF
INJUNCTIVE RELIEF THAT PROHIBITED THE CONSTRUCTION AND OPERATION
OF A FACILITY HOUSING A LARGE NUMBER OF HOGS.

Despite the fact that Respondent’s reliance on nuisance standards is completely

misplaced, Complainant cannot allow to go unchallenged Respondent’s argument that it is “well

settled” that the mere introduction of livestock into an area — even large numbers of animals —

without more, does not establish the requisite conduct to support a nuisance claim.

In the instant matter, Complainant has pled and alleged all facts necessary to meet

pleading standards. Respondent Murphy’s motion is not based in a Section 2-615 claim, but

rather Respondent’s motion is a Section 2-619(a)(9) claim. Complainant has pled a sufficient

factual basis for its allegation of unreasonable interference consistent with applicable statutory

criteria, and, particularly, Complainant has alleged facts relevant to actual unreasonable

interference experienced by neighbors of the subject facility. As such, Complainant’s assertion

of a concentration of a large number of hogs at the subject operation — an operation for which it

is requisite that there be a concentration of over 3,000 sows — is one allegation among many

specific factual allegations iii support of its claim of unreasonable interference. As stated

above, a section 2-619(a)(9) motion to dismiss admits the legal sufficiency of the plaintiff’s

cause of action much in the same way that a section 2-615 motion to dismiss admits a
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complaint’s well-pleaded facts. Kedzie, 156 lIl.2d at 115, citing Barber-Colman, 236 IIl.App.3d at

1073, 603 N.E.2d 1215.

In the recent decision of Nickels v. Burnett, 343 Ill.App.3d 654, 798 N.E.2d 817, the

court upheld a grant of injunctive relief prohibiting the construction and operation of a facility

that housed a large number of hogs. Nickels was an action in which plaintiffs claimed

prospective nuisance, and based on the record of the case, the court upheld the trial court’s

decision to grant a preliminary injunction enjoining defendants from constructing a hog

confinement facility. The court found no abuse of discretion in the trial court’s decision, and

that injunctive relief was available in the matter to redress substantially certain prospective

harm. Relying on the case of Wilsonville v. SCA Services, Inc., 86 Il’I.2d 1, 25 (1981), 426

N.E.2d 824, the court stated that it is well settled that a plaintiff may seek to enjoin an activity

that may lead to substantial future harm. In Nickels, the court found that the plaintiffs had

presented extensive evidence of the potential harms to their health and to the values of their

lands should the hog facility begin to operate. Further, the court found the evidence submitted

by the plaintiffs to indicate that the harms described were substantially certain to occur should

the hog facility begin operations in its present proposed location. Therefore, with a sufficient

showing of the potential harms and substantial certainty that the harms would occur should

large numbers of hogs be moved into the proposed facility, the court upheld the lower court’s

finding of a prospective private and public nuisance and upheld the injunctive relief granted by

the lower court.

VIII. ARGUMENT

As set forth above, section 2-619 affords a “means of obtaining . . . a summary

disposition of issues of law or of easily proved issues of fact, with a reservation of jury trial as to
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disputed questions of fact.” Kedzie, 156 lll.2d at 115. The term “affirmative matter” as used in

section 2-61 9(a)(9) has been defined as a type of defense that either negates an alleged cause

of action completely or refutes crucial conclusions of law or conclusions of material fact

unsupported by allegations of specific fact contained in or inferred from the complaint.

Consumer Electric, 149 lII.App.3d at 703. The plaintiff must establish that the defense is

unfounded or requires the resolution of an essential element of material fact before it is proven.

Kedzie, 156 lll.2d at 116. If it cannot be determined with reasonable certainty that the alleged

defense exists, the motion should not be allowed. Consumer Electric,, 149 lll.App.3d at 703.

The terms and conditions of Respondent Murphy’s and Respondent Highland’s,

operating agreement certainly afforded Respondent Murphy, as the owner of the source of

pollution, that being the hogs themselves and the hogs and all’ inputs into the hogs as the

source of the waste at the facility, sufficient ownership and control to meet the standards for a

finding of liability under the Illinois Environmental Protection Act, as defined in the cases of

People v. A.J. Davinroy Contractors, 249 III. App.3d 788, 793 (Sth Dist. 1993), 618 N.E.2d 1282

Perkinson v. Pollution Control Board, 187 lll..App.3d 689, 546 N.E.2d 901 (1989); Phillips

Petroleum Co. v. Pollution Control Board, 72 lll.App.3d 217, 390 N.E.2d 620 (1979); Freeman

Coal Mm. Corp. v. Pollution Control Board, 21 lIl.App.3d 157, 313 N.E.2d 616 (1974);

Meadowlark Farms, Inc. 17 llI.App.3d 851, 308 N.E.2d 829.

In the case of People ex rel Ryan v. McFalls, 313 Ill.App.3d 223 (3m’ Dist. 2000), 728

N.E.2d 1152, the court found that the Illinois Environmental Protection Act does not define

“cause.” In the absence of a statutory definition, “cause” should be given its plain and ordinary

meaning. The verb “cause” ordinarily means “to serve as cause or occasion of [or to] bring into

existence. . . .“ (Webster’s Third New International Dictionary 356 (1993)). Further, the Act

contains a broad definition of “person.” The definition contains no qualifying language limiting

its scope to entities having an ownership interest in, or control over, a disposal site. Moreover,
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neither ownership, nor control, of an allegedly illegal disposal site is necessary to affect the

consolidation of refuse there. Not unlike the off-site generator that was’the subject of McFaII,

a “person” that “caused” “open dumping” within the plain meaning of subsections 21(a) and

21 (p)(1), Respondent Murphy has served as cause or occasion to bring into existence the

source of pollution that existed at The Highlands facility, and thus, consistent with the holding in

McFall, has liability under Section 9(a) of the Act, as a person who, as alleged in the second

amended complaint, caused, threatened or allowed the discharge or emission of a contaminant

so as to cause or tend to cause air pollution, and who failed to practice adequate odor control

methods and technology at The Highlands livestock management facility and livestock waste-

management facility so as not to cause air pollution.

With regard to Count II of the complaint, in that Respondent Murphy owns and controls

the source of the pollution, that being the hogs and all elements of the generation of the waste,

Respondent Murphy, under its agreement with The Highlands and in its actual participation in

The Highlands facility operations, had sufficient ownership and control in the facility to meet the

standards for a finding of liability under the Illinois Environmental Protection Act, as defined in

the case law set forth above, including the McFall case. Respondent Murphy’s participation in

the planning, siting and design of the facility, a facility Respondent Murphy established with a

requisite of over 3,000 sows, and which included the selection and establishment of the BION

system, as well as any other system that might have later been installed at the facility, definitely

qualifies as an allegation of specific facts that support Complainant’s contention that

Respondent Murphy is liable for the water pollution allegations contained in Count II of the

second amended complaint.

As set forth in paragraph 22 of Count II of the second amended complaint, Respondents

Highlands and Murphy were land applying waste from the facility via a traveling gun irrigation

unit on June 18, 2002. On that date, Respondent Murphy had as much, if not more, of an
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interest in land applying the facility’s waste as part and parcel of the waste management system

at lhe facility, as was the interest of The Highlands. For the production of swine at the facility,

swine that it exclusively owned, Respondent Murphy had to move the waste out from under its

hogs, into waste management structures and ultimately dispose of it upon the land in order to

properly provide for its hogs and properly conduct a swine production operation and facility.

Pursuant to Illinois law, Respondent Murphy, who owned and controlled the very source of the

pollution, is liable for its compliance with the Illinois Environment Protection Act and regulations

promulgated thereunder in the operation of this swine production facility.

With regard to Respondent Murphy’s reliance on nuisance principles in its

memorandum, it is obvious from the recitation of applicable case law that the analysis of an

allegation of a Section 9(a) violation, in a case brought before the Board, and also in circuit

court for that matter, is to be based upon statutory criteria. The case law sets forth, in detail,

the considerations that are to be included in a proper analysis. Further support for

Complainant’s contention that the law is not nearly as favorable to Respondent Murphy’s

position as Respondent Murphy would like the Board to believe, is found in Respondent’s

misplaced reliance on the case of Village of Goodfield v. Jamison, 188 lll.App.3d 851 (
4

th Dist.

1989), 544 N.E.2d 1229. It is obvious from the holding in Nickels, 343 lll.App.3d at 663, that

plaintiffs in this state have presented sufficient showings of potential harm and substantial

certainty that the harms would occur should a large number of hogs be established in a given

location, to uphold the grant of injunctive relief prohibiting construction and operation of facilities

housing large numbers of hogs.

Respondent Murphy had sufficient ownership and control in The Highlands facility, and

sufficient participation in the operation, siting, design, and establishment of both the facility and

the waste management system to qualify as a person who caused or allowed both air pollution

and water pollution under the statutory criteria applicable to the allegations contained in Count I
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and II of the Act. In light of the affidavits and accompanying exhibits, attached hereto and

incorporated herein by reference, Respondent Murphy’s assertion of affirmative matter

completely fails. If, arguendo, Complainant’s response is found short of bringing to light the

complete failure of Respondent Murphy’s assertion, the affidavits presented with this response

and attached exhibits certainly establish that, without completion of discovery and an

evidentiary hearing, it cannot be determined with reasonable certainty that the alleged defense

exists.

WHEREFORE, on the foregoing grounds and for the foregoing reasons, Complainant

respectfully requests that the Board deny Respondent Murphy Farms, Inc.’s Motion to Dismiss.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS,
ex reL LISA MAD IGAN, Attorney General
of the State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement Division

BY:
/~ JANE E.MCBRIDE

Assistant Attorney General

500 South Second Street
Springfield, Illinois 62706
(217) 782-9031
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STATE OF ILLINOIS )
SS

COUNTYOFSANGAMON )

AFFIDAVIT

I, JANE E. MCBRIDE, after being duly sworn and upon oath, state as follows:

1. I am the assistant attorney general assigned to the matter of People v. The

Highlands, LLC and Murphy Farms, Inc., PCB No. 00-104. I have been lead counsel

representing the Complainant in this matter since the case was originally filed with the Illinois,

Pollution Control Board.

2. Included in the materials contained within the Office of the Attorney General’s

case file on this matter is a copy of the Weaned Pig Production Agreement dated December 6,

1996, signed by an executive vice president for Murphy Farms, Inc, and James R. Baird. This

agreement includes a contract weaned pig payment schedule, attached to the agreement as

Exhibit A. The agreement includes a contract addendum, signed by the same representative of

Murphy Farms, Inc. and Douglas Baird for the Highlands, LLC, in April 2001. These

documents were included in a response to a request for production, produced by the Thielen

Law Offices, representing The Highlands, LLC in the matter of Roy Kell and Diane Kell, v. The

Highlands LLC and Murphy Family Farms, Inc., Knox County Circuit Court Case No. 99-L-62.

The agreement, payment schedule and contract addendum are attached to this affidavit as

Exhibit 1.

3. Included in the production from the Thielen Law Offices representing The

Highlands, LLC in the matter of Roy Kell and Diane Kell, v. The Highlands LLC and Murphy

Family Farms, Inc., Knox County Circuit Court Case No. 99-L-62, was a copy of a

memorandum from Doug Lenhart, dated January 12, 1998, regarding the training of Highlands’

employee Don Bybee, and attached hereto as Exhibit 2, and a copy Murphy Family Farms

employment training record, attached hereto as Exhibit 3, that reports the results of The



Highlands’ employees competency tests. These two documents present evidence of the

employee training agreement and arrangements between The Highlands and Murphy Farms,

Inc., pursuant to their operating agreement.

4. The Attorney General’s case file in this matter includes The Highlands articles of

organization as a limited liability company, filed on December 4, 1996, a copy of a document

filed with the Illinois Secretary of State to return The Highlands LLC to good standing in 1997,

and copies of The Highlands LLC annual reports field in November 1997 and October 1998.

These reports indicate the members of The Highlands LLC to be James R. Baird, Patricia A.

Baird and Douglas B. Baird. The documents were obtained from the Illinois Secretary of States

office upon request of the Illinois Attorney General’s Office. The facsimile cover letter

transmitting the documents from the Illinois Secretary of State’s office to the Attorney General’s

office is included with the exhibit. The return cover transmission sheet is superimposed on the

cover sheet utilized for the Attorney General’s Office’s original request for the documents. The

documents are attached hereto as Exhibit 4.

5. Under the penalties as provided by law pursuant to Section 1-109 of the Code of

Civil Procedure, the undersigned certifies that the statements set forth in this instrument are

true and correct, except as to matters stated to be on information and belief and as to such

matters the undersigned certifies as aforesaid that he verily believes the same to be true.

Further affiant sayeth not.

~
/~JANEE. MCBRIDE

Subscrib~iand swornAo before me
this, ~ day of ,/JL~iQ~n4I/,2004.

NO~’1AF~YPUBLIC

OFFICIAL SEAL 2
PEGGY J. POITEVINT

NOTARY PUBLIC STATE OF ILLINOIS
MY CCMMISS~ONEXPIRES 4’l 6-2006



MURPHY FAMILY FARMS.

n P.O.BOX 759
ROSEHILL, NORTH CAROL[NA 28458

WEANED PIG PRODUCTIONAGREEMENT

THIS AG~EME~Tmadethis ___________ day of___________1996, betweenM~hy

Farms,Inc. Andlor QuarterM Farms, Inc. Doing businessin Illinois asMurphy Family Farms,

North CarolinaCorporationswith their principal placeof businessin Rose Hill, North Carolina

(hereinafter- called Owner) and \4~n\o~~ LLC~. , whose address is

I~’t2.2- ‘~(v~o~~ t~ ~ ‘ , of

E\bo~ Township, Kv~pK1 CL. County, State

of “I!—. (hereinafter called Producer) whose farm shall be known as

________________________________________“. Each’ party to this contract is an

independentcontractorandneitherparty hasany responsibility’orliability for any of thedebtsor

obligationsoftheotherparty.Neithershalleitherpartybe liable to theotherfor failure to act in any

waydueto any unforseencircumstancesbeyondtheircontrol.

IN CONSIDERATION of the mutual benefits to evolvefrom Producerbreeding,farrowing, and

producingweanedpigs for Ownerin facilities ownedby Producerand from breedingstockowned

andprovidedby Owner,thepartiesherebyagreeto thefollowing:

OWNERHEREBY AGREES:

1. To deliver to Producer’spremisesatotal breedingherdof ~—“~U~ gifts and
the necessaryboarsfor that sizeherd. Thequality, time of delivei~~dnumberof
animalsof eachdeliveryshall be thediscretionof Ownerwhich agreesto strive to
deliversaidstockfor maximumutilizationofProducer’sfacilities.

2. To provide managementproceduresfor the care and productivity of the Breeding
Herdwhichmaychangefrom time to time.

Exhibit 1

Eff 1/1/96
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3. To provide all fe~d,medicationsand veterinary servicedeemednecessaryat the
discretionofOwner.

4. To provide from information furnished by Producerall records regardingherd
productivityconsideredto be necessaryby Owner.

5. To deliverandpick up all necessaryBreedingStockat Producer’spremisesandto
haulall pigsto and from farm.

6. To payproducerin accordancewith paymentscheduleattachedmarked“Exhibit A.”

- ‘ PRODUCERHEREBY AGREES:

1. To provide facilities, housingandequipmentasspecifiedby Owner,and bearall
costsofproducingweanedpigs exceptthosecoveredby Ownerdescribedin item 3
under“OWNER HEREBY AGREES”.

2. To. receive the breedingherd and thereafter,provide the proper husbandryfor
maximum productivity by following the management’sproceduresspecified by
Owner.

3. To provide an all weatherroadfrom thepublic roadto thepremisessuitableor the
delivery and/orpick up of feed and breedingstbck. If Ownerincurs any wrecker
bills dueto poorroadconditions,thento reimburseOwnerfor wreckercost.

4. To deliveracceptablecommercialweanedpigsto off-site nurseriesasscheduledby
Owner.

5. To select qua:lity weanedpigs from those sows designatedfor replacementgilt
productionandplace thosepigs into theon-sitenurseryasscheduledby the Owner.
Thesepigs will be raisedto providereplacementgilts forthebreedingherd.

6. To properlymaintainthepremises,includinggrassand weedmowing, adequaterat
andfly control measuresandprovidesecurityto facility suchasto excludeaccessby
outsideanimals,birdsandunauthorizedhumans.

.7. To‘follow theweanedpig productionprogramfurnishedby Owner.

8. To provide Ownerwith informationdeemednecessaryby Ownerfor maintenanceof
properrecords.

9. To permitanyauthorizedrepresentativeof Ownerto enterthepremisesto inspect
theanimalsandfacilities atanytime.

Eff 1/1/96’
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10. To recognizethe securityinterest of any securedcreditor in the feed,medication,
breedingstockand its offspringassuperiorto andhavingpriority overany rights
which Producermay have therein: furthermore,Producer agreesto permit any
securedcreditors of Owner to have accessto the premisesand facilities at all
reasonabletimes for the purposeof exercisingany right, including the rights of
inspectionandpossession;with respectto thesecuredcreditorssecurityinterest.

11. To account for all death lossesdaily, submit a weekly mortality report to the
OWner’s accountingoffice in a timely mannerand dispose of all dead animals
accordingto ILLINOIS stateregulations.

12. To disposeofall animalwasteaccordingto federal,stateandcountyregulations.

13. To hold Ownerharmlessfrom anydamages,lossor expense,includingattorneyfees
- andcourtcosts,resultingfrom thenegligent,unlawful or willful actsoromissionsof

Producer,Producer’s employees, representativesor invitees or from Producer’s
failure to perform any obligation imposed upon Producerby law’ or by the
provisionsof this Agreement,with respectto the maintenanceand operationof the
facilitiesusedfor the productionof weanedpigs for Owner.

14. To usethe breedingstockdeliveredby Owner only for the purposesof producing
weanedpigs for Ownerandto ownno swine.

15. To takemeasuresdeemednecessaryby Ownerto providefor theherd.

16. To allow Ownerto withhold from proceedsund~rthis contractany amountsdue to
Ownerby Producerfor the purchaseof materialsand suppliesfrom Owneror for
advancesto Produceror to othersfor thebenefitofProducerby Owner.

17. For the purposeof this agreement,a weanedpig shall be definedas a pig of
sufficient ageandsize,asdeterminedby owner,to survive in anursery.

18. To not ownorhavepossessionof, eitherasagent,produceror otherwise,~anyswine
not owned by Owner. Producershall not permit any swine not owned and
designatedfor theswinefacilities hereincontractedfor, to comewithin 500 feetof
the swine facilities, unless permitted in writing by Owner. It is specifically
understoodandagreedthat underno circumstancesshalltherequirementfor written
approvalbe waived.

)

EU 1/1/96



THiS AGREEMENT shall continue in force for a period of ~ yearsfrom this date

Hove.v~t6e.r C) I , 1997. At the conclusionof this term, this agreementwill

automatically renew on an annual basis. Should either party wish to terminate the agreement,

written noticewill be requiredwithin 90 daysoftheexpirationdateofthis agreement.In theevent

that Producerfails to providenecessaryfacilities, husbandryor securityoftheanimalsassetout in

themanagementprogramsby Owner,Ownerreservesthe right, without notice to removeOwner’s

propertyfrom Producerspremises.

MURPHY FARMS, INC -

Titie: ~ J~c~

/; _____

SSNorFrN~3~/-r~3r9~.v
Telephone:c.~~-~— ~

H: USE T~’CON A~CON T1.{RGE\1LLWP~DOC

Eff 1/1J~9~6.
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EXHIBIT “A”
CONTRACTWEANED PIG PAYMENT SCHEDULE

Murphy Family Farms will pay Producerfor the pigs producedand delivered by Producerto
Murphy as follows:

Pigs acceptedby Murphy and movedto a nurseryfrom Producer’sfarrowingbuilding will be
paid ~per pig moved. It is the intent of Murphy and theunderstandingof the Producer
that pigs should weigh an averageof 10 pounds. If Producershipspigs weighingless than 8
poundson an ir4dividual basis,thenpaymenton thoseindividual pigs aresubjectto adiscount
of er pig at Murphy’s discretion. Injured, rupturedor non viable pigs are subject to

ayment. The net paymentwill be paid within 10 daysof pig movement. Murphy’s
decisionon discountedpigs is final.

Pigs acceptedby Murphy and moved from Producer’sUnit will also earn a iner pig
reserveto be paid to Producerfor essentialrepairsand maintenanceon his Unit which are
approvedin advanceby MurphyFarms,Inc. servicerepresentative.

A productionincentivebonuswill alsobepaid to Producerfor productionabove~pigs per
sow per year. This bonuswill be paidwithin 30 daysaftertheendof eachof Murphy2sfiscal
quartersbasedupon pigs producedduring that quarter. However, thebonuswill not be paid
until after the first quarterin which Producerwas farrowing pigs in the first week of the
quarter. Pigsproducedduring a quarterwill be calculatedby taking pigs shippedduring the
quarter,adding the end of quarter on farm pig inventory and subtractingthe beginningof
quarteron farm pig inventory. Pigs discountedfor light weight will, not be consideredin
calculatingthepigs producedduring the quarter. Theaverageof weekly sow inventoriesfor
thequarterwill be usedin computingproductionlevel.

The production bonus per pig roduced will be calculated by dividing the annualized
pigs/sow/yearfor thea~~rterby id subtracting_____ However,themaximumbonusper
pig cannotexceed,~ per pig.

Example: “s/soy“““~irdivided by~=
bonusperpig produced

This bonuswill be paidfor all eligible pigs producedduring thequarter.

BeforetheProducerwill haveproducedpigs for afull quarter,he probablywill havefarrowed
pigs during the precedingquarter. At the time that the Produceris paid his first quarterly
productionbonus,he will also bepaid a bonusat thesamerateper pig for all pigs produced
beforethe first full productionquarter.

Murphy Family Farmswill pay_Producerfor fmished gilts producedin the on-sitenurseryand
finishing facilities at therateof ______ for eachgilt placedback into thebreedingherd or moved
from the Producer’sUnit. This gilt productionfee is in addition to the pig paymentsdescribed
aboveandwill bepaidwithin 10 daysofthegilt movement.

Eff L/1../96



HighlandsSowFarm
ContractAddendum

1. Thepartieshereinagreethat all termsand conditionsunderthis addendumshall be effective
May1, 2001. All adjustmentsto theexistingcontractdatedDecember6, 1996aresubjectto
Highlandsagreementto the items listed underparagraphno. 4 which shall be mandatory
criteriafor continuanceofthecontractaddendum.

I
a. Failureto carry out the items listed will constitutea voiding of the new contract

paymentand an inimediatereturnto thepreviouspaymentstructure. Suchviolation
ofthecriteriashall constitutea defaultunderthecontractaddendum.

b. Notice of defaultmaybe given by written noticeby United StatesMail or facsimile.
Highlandsshallhaveseven(7) daysin whichto curesuchnoticeofdefault.,

c. It is agreedby all thepartieshereinthat this agreementshall remainconfidentialin all
respects. All information exchangedwill remain confidential and will not be
disclosedto any personor entity without the expressedwritten consentof the
respectiveparties.

2. In responseto cost of productionuniqueto Illinois an adjustmentfor the remainderof the
productioncontractwill bemadeto thebasepaymentin theamountof perpig.

3. Recognizingthat thesecostshavebeenincurredsincethebeginningof production,apayment
equal to ____ per pig for all weanpigs shippedfrom the Highlandsup to the dateof
implementingthenewpaymentprogramwill be made.

a. Thebackpaymentwill first ofall retireall moneydueto MurphyFarms
andtheremainderwill bedistributeddirectlyto theHighlands.

4. Highlandsagreesto comply with the following criteria in considerationof an increasein
productionpayment. Thecriteriais asfollows:

a. Highlandswill preparean Annual OperatingBudget. TheBudgetwill be reviewedby
Murphy Farms,Inc. (MFI) and by Farm Credit Services(FCS) in its final copy before
November

30
th ofeachyear. This reviewis for Highlandsbusinesspurposesandbenefit.

It is understoodand agreedthat MFI andFCS reviewof the annualoperatingbudgetis
for evaluationpurposesand not for the purposeof giving advice or direction of the
managementofHighlandsoperations.



b. Highlandshall providemonthly financial statementsdistributedto MFI andFCS by the
2~Fridayaftermonthend. Statementswill include:

1. Comparativebalancesheet
2. Budgetto actualincomestatementwith anarrativeexplanationof

significantvariances
3. Cashflow statement
4. An agedAlP listing by vendor
S. Payreportby employee
6. Listing ofall transactionsbetweenHighlandsandBaird SeedFarm(‘BSF)
7. Listing ofall transactionsbetweenHighlandsandanyBairdFamilyMember

c. Highland shall retain a professionalaccountingservicewho will be used!to record all
frnancialtransactionsandproducetimely andaccurateFinancialStatements.

d. Highlandagreesto providea copyoftheannualHighlandstax returnanddistributeto MFI
andFCSno laterthanApril 15 ofeachyear.

e. Highlandagreesto provide a scheduleof the termsof all plannedtransactionsbetween
Highlandsand BSF. No additional transactionswill be executedwithout prior consent
from MFI andFCS.

f. Highlandagreesto providea scheduleof the terms of all plannedtransactionsbetween
Highlandsand anyBaird Family Member. No additional transactionswill be executed
withoutprior consentfrom MFI andFCS.

g. All monthly repairandmaintenanceexpendituresthat exceedbudgetedamountby $1,000
or more will require written explanationand cost justification to be included in the
distributionofmonthlyfinancialstatementsto MN andFCS.

h. Capital expendituresor leases(operatingor financing)which exceed$1,000will require
written explanationand costjustification to be included in the distribution of monthly,
financialstatementsto MIFI andFCS.

i. Quarterlymeetingsto review Highlands financial statementswill be conductedno later
thantheend ofthemonth following the calendarquarterclose. Attendingwill be Mr. &
Mrs. DougBaird, Mr. & Mrs. JimBaird,DougLenhart,Mike ShermanandCecil Ccx.

j. Legal and professionalfeeswill be segmentedon the incomestatementbetweenlegal,
accountingand secretarialcosts. Copiesof all professionalservice invoiceswill be
forwardedto MN andFCSmonthly.

~

High1añ~LLC

- ~p~_3~ o -~

MuFpl’iy Fa~sIr~c.

/
/

/

Date Date./ /



MEMORANDUM

DATE: January 12, 1998

TO: Darra, Kay, Stacy, Dee

FROM: Doug Lenhart

RE: Highlands Employee getting Farrowing Training

Don Bybee of the Highlands Sow Farm would like to go to Missouri for farrowing
training. He is available to begin at the earliest convenience for the Missouri
Operations. He will be able to stay in Missouri until April 1, 1998.

I would like for him to be set up the same as we did with others as far as providing
housing and a salary of $18,000. We have some Murphy of Missouri Applications for
Employment in our office. I will have Don fill one out and forward it to Dee as soon as
possible.

If anything else needs to be done by us, please contact Jackie.

r
ExhIbit 2 . L
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MURPHY FA)A~LYFARMS g
FarmName:

Tota’ Number Total Nunber Total Number Tota1Ntimber

of B,Ab
4~ of ~*dI~ of Farro*in~ of Farrowing

Emptoyw Compe~es Co*pete~des Competencies Compet.nc*s

!M!fl! ____ CrlIf lid - Tra~d C~t1If~ed

_______ ________ ________ • _______ ________

~ ~ ~ ~ _________ ________ 1J~
1~(1~AT~~Y~nStv~

(jbtiis _________ ________ - r -

~ ~thic~r’ ____________ ____________ ~P ____________

.&~\1~A)~d~cJ(- ___________ ~ __________ ___________

—c~)~ç~-~~-b~ - Y2-9 __________ _________ __________

~Wrn tQ Jnnif~r Ke11~by ~:OOPMonThursday1February5.



M~13 ‘99 a8:2e~M

F~m

,IaouarY l9~ _______

Ge~r~H~~yw1 _____________________________________________

Sa~re~ay~fS~a:eCeparrniarit ~fEu~ines~Ser/ices ______________________
Uri,ited Uability Ccm~anyOivision

Roam ~S7,Hcwfelt ~uiJdirig ____________________________
Sprkig1Ie~d,IL 627E6

~aymel1~muSf ~ari1a~e~y Cartifled
Iieck.ca~hiet~cned~. l!IIrc~ a~torney’.i

~~!laok.iHittCi3 C.~.ASthe~c~rmoney
;rder, payableto ‘Secrenary ef SIa~a.~

—

1. Limited LJabiflty Company Name: The Highlands, ~

(T71e LL.C namemi.ie~occi~inIrte wc~a(lmzffie ia ility company ~rL.L.C. and ~a~ino(~iitàn tt~e ~ernisa ra~iori, Carp., ~nccrpora~ed.Inc., If~.,
ac..I~mi~~dp ner~t~tp.orLP.)

2. Transacting business undersri assumedname ~ Yes ~ No.
I? YES. a Farm LLC’ ~.2Oi~required ~ 13e cenipteted and attacited ~e~ta~O

3. The address, including county~of its principal place of business. (Post office box alone and do are
unacceptable.) .1122 !<rtox Eiqhway 18, Williamsfield LI<~xCoux1t~L), Zilinois

4. Federal Employer Identification Number (F.E.1.N.): ~ft~E:ywT: ~bt~i~d ~ —‘~/~_.7P~~

The Articles of Organizationare effectiveen: (Check one)

a) ~L the filing date, or b) another date later than but riot more than ~Odays subsequent
• to the filing date:_~

• (month. day. year)
6. The registered agent’s name and registered office address is:

Registeredagent:

Pegistered Office: _____________________________________________________________________
(P.O. Box alone and
ole are unacceptable)

7. Purpose or pur~csesfor which the LLC is organized: Include the business code ~(Form 1065)
• (U not~uEt~cI9i1t~ 0 C~’~~rthi~~Cint, ~ on~or more~ ~f e,i~sI~a.)

The producti,on and marketing of 1ivestocl~ and agricultural
commodities and the transactieri of any or all lawful businesses
for which limited liability companies r~taybe organized under the
Limited Liability Company Act. Cc~’O~•~ ~)-~O

8. The lafes date the company is to dissolve 12—01—2016 - or upon the occurrence
of events of dissolution state mcrt~t.uy,year) in Section 35—1(3) of the Act.

~ ether events of dissolution enumerated on an attachment.

-~c---.~ /

11l111O~S
Limited Liability CompanyAct

Th~e.7:~p2~eby
~ct!t~r). ~t 5ta&~

• Artfctes ci Organization j L E D
•

~C 04 ~96
.

4~ :jj~tjg~~a~.

C-IiORGE H. R~AN
SECR.ETARX OF

~ilino~ee uoc.
rr~rir~l7~wi-ai’,rirn!I~

•

/

Must~ay~wr1tten

‘

Thia apace far uaa by cre~r~~f~

Qate /).. - O 4’ - /~~

As~gned~ie 5

~cpro’ed~~“

PAID

John J. Hatte~y
Nai,i~ - t6~JqJnf,’~aJ L.a~tname

•~ Suite 402, ~i.ll Arcade •,NwTtber — Sfreee
Sw/a ~

Galesburg 61401 ~flo~
2Z~7C4c~e

Exhibit 4
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10, a) Management is vested, in whale or fri part, in managers 0 Yes
List tfleir names and ~usfr7e.~saddresses

b) Management is retained, in whole or in part, by the members
List meir u’~mesand ado’res~s

James R. Baird
2218 Knox Road lOON
Yates City, IL 61572

Douglas B. Baird
1124 Knox Highway 5.8
Williamsfield, IL

(Nama ~/~2Cc’~cl~#anor othef ~

$icngw,~

(Nameif a corporadon oramer en~iy)

3Jgt~ira

~

(/I~rne1/ ~ cC,~rjraacr,Oro~,a/enn~)’)

•

~

—

EYes ONo

Patricia A. Baird
2218 Kr~ox Road lOON
Yates City, IL 61572

(Signaturesmust be fri irtk on art onginal document.Carbon copy, photocopy or ruCber stamp signatures may only be used
on contormad copies)
LL.C-4

LLC-5..5
9. Otherprovisionsfcr the regulationot The internal affairs of the LL.C per Section 5-~(a) (8) included as at~chmertt

Yes

~Nc

65.489

11, Name(s) & Addrass(e~)al Organizer(s)

The undersigned atfimis~under penalties of pefuzy,having a thorfty to sign hereto, that this art~c1esof organization is to the
best of my knowledge arid belief, true, correct and complete.

Dated December 3 — - 96

Sigriat~~reand Name

1. “4~/ 5Jgriaa~re

J1’ohn ~. Hattery, Orgaii~.zer
(P/p1p~ntran8~,d~e)

BusinessAddress

2.

3.

Suite 402, Hill Arcade
Niunter
Ga1esbu~g

Sft~et
,

—

Illinois
~‘1~~~wi .

•

•

61401
- Sure ~PCO~9

2.

3.

S(re~r

C/~q7~w,i

$~te • - ~pC~dG

NtJm~f sttg.Jt

clwrow,,

S~a - ZpCOda



1. Limited Liability Companyniame: The ~igh1ands~ L. L ~

2. File numberassignedby the Secretary of State: 00093521

3. Federal Employer Identification Number (F.E.l.N.):

4, The registered agents name arid registered office address is:

Registered agent: John

~egisteredOffice:
(P.O. Box alone and
do areunacceptable), __________________________________________________________________________

5. The penalties appl?cable to

where appropr~ale)

a) S - Failure to file the annual report and pay the requisite fee prior to the first day af the anniversary manth.

b) S_______ Failure to appoint andma:ritain a registered agent ri lllin~isas required.

C) $ • ~aiIureto report the iedenal employer i~anth’icationnumber within 90 days of the initial filThg.

Total penalty amount (a through C) is $ -

6. The undersigned aflirrns, under penalties ~f perjury, having authority to sign heretc, that this penalty form is to the best
of my i~nowIedgeand belief, true, correct and complete.

Dated - April /..? - 19 97

~ -

B. ~aird, Me~ber/Mana~
• (Typa or prrni Name arid Title)

NAY 13 ‘99 ~8:29AM

p0rrnLLC”50a15
January19~4

G~ar9eH. Ryan
Secretary of State
Department of Business Services
Limited Liability CompanyDivision
Room 3S7, Hcwlatt Suiidlrig
Springfield, IL 62756

• Illinois
Limited Liab~1ityCompanyAct

PEN~LTY- RETURN TO GOOD STANOING

Submit in Duplicate
MuSt ~etypewntten

Payment must’ be made by cert(ffeo’
che~k,cashier~scheck, Ill/n0/s aftomey’s
check. Illinois C.P,A.’s check ormoney
order, payable to ‘Secreea,y of State.

P.4

Thie~~4CG~ uee ~y

Secretary~i Slato

~‘~‘— .It’

,~c~ ~

APR 22 1997
Limited Lieb~lityCo~Div.

Thiz space for uga by Sec’ernry of SIaia

Date
Assigned File ~
Filing Fee • $
Approved;

36—4127830

J. Eattery
Fr~tName • Middle Initial

Arcade
• Last Name

Suite 402, Hill •

Ni~rnbar Slreat 5uit~~
Galesburg 61401 Knox

C~ry -- ZIP Code County

return the limtted lability company to good standing are as follows: (Check arid complete

(It a~plicantis a companyør ocrier eriflty. state name of corTParly
aria ndlcata wlieltier it is a member ormanagerof die LLC.)
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L.LC.FileNumber: 00093521

Filing Deadline is {~riortot: 1 2/0 1 / 1 997
Thisr~p~rtmustbe RECEIVED in the office of the Sacre~]
of State prior to theanniversarydate to avoid tale tilingperialtiea

eventual administrativedisscluUonatlie orgeIli2atiOrt.

Fomi LLC501 (D) • j~riueryigg~

George H. Ryan
Secretary of State — State of llllno4~
~onIeeticLimited UabIIlty Company

Annua’ Repert

Filing Pee $300

Must be typewritten

1. LimIted Liability Company name: Registered Agent, Registered Office, City, IL., ZIP Code

THE HIGHLANDS, L.L..C.
JOHN J HATTER~
HILL ARCADE STE 402
GALES9URS XL, 611,01—0000

2. CHANCES ONLY: REGISTERED AGENT

REGISTERED OFFICE

CITY, IL., ZIP CODE, COUNT?

3. Federal Enip(oyer Identification Number: _____
36—4127830

4. Address of the office at which the records requiredby SectIon1.40 are to be kept is:

r

1122 Knox Highway 18
Number Street Suite

Wil1iams~ie1d, IL 61489 Knox
• City, State ZIP coce County

5. Names and addresses of the managers or, it none, the members:
Maine Nwnber & Street City, Stalt ZIP COO Soled

~,t, James R. Baird

0
j~ Patricia A. Baird

,...i Dcu~1as B. Baird

2218 Knox Road lOON Williamsfield, IL 61489

2218 Knox Road lOON

1124 Knox Highway 18

Williamsfield, IL 61489

Williamsfield, IL 61489

6. The undersigned affirms, under penalties of perjury having authority to sign thereto,that this annual report is to the best of
my knowledge and belief, true, correct and complete.

Payment may be made by businessfirm
check payable to Secretary of State. (It
check is returned for arty reason this filing
will be nullified)
Return tot

Department of BusLnes~SeMces
Limited Liability Company Division
Roam359, HOWIOtt building
Sprmgfl&d, IL 62756 lit ~p~licantl~a ~oi7,penyor other enifly, state name 01 ~i11OW1Y

a14 indi~ieeI’ett~erFin a mambo, or rnenager ot iite u.C.)

Dated -~ ~ 3 / , 19
~4L~ ~7~1a,~i

-~ / ‘ (Signetuf~~~~

/ James R. Baird, Member
/ Type orpnnt NSm, and life)

fl

L

.It~si~

MBR

MBR

LLC~~
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George H. Ryan
Secretary of State— Stateof flulnols
Dume~tlcUmited Liability Company

Artnu& Report

SEE 8~LOW

Submit Jn Di~pticztte
Must be typewritten

1. Limited Liability Company name: Reglster~dAgent, Registered Office, CIty, IL., ZIP Code

LT~
THE 1~IGHL,ANDS, L.L.~.
JOHN J HATTEP..Y
HILL. ~CADZ STE 402
GALES8URG IL, 61401—0000

2. CHANGESONLY: REGtSTERED AQENT

REGISTERED OFFICE

CITY, IL., ZIP CODE, COUNTY

3. Federal Employer ldentlficatiort Number:

4, Address of the off e at which the records required by Section 1-40 are to be kept is;

36—4127830

FILING FEE
HAS LLC ELECTED TO ~E
GOVERNED8? 1997
AMENDATORYACT

FILING
flU 44 FILI1’~G F~E $3~U

PAE~
~CT~g1~g8 Hi

1122 Kt~ox~ighway 18 •

•NUITth~I’ Street SuitS

Williamefiald, IL 61489 • • ~floX
C~ly,Slate ZIP CCOe Cou’,ty

5. Namesandaddressesof the managers or, i~none, the members:
7~ijr~e Mumfar & Str~at City. Stnla ZIP COO SaiOCi

~,1OP1MS~

~‘JatnesR, Baird 2218 Knox Road IOO~ Williamsfield, IL 6L~89 MBR -

PatrIcia A. Baird 2218 Knox Road 1OO~• Wililaisfield, IL 61489 MBR -

~..
~ Dcu~1asB. BaIrd 1124 Knoi Highway 18 Wi11ia~sfi~1d, IL 51489 MBR

6.. The undersigned affirms, under penalties of perjury, having authority to sign thereto, that this annual report is to the best of
my knowledge and belief, true, correct and complete.

Payment may be made by business fIrm
check payable to Secretary of State. (If
check is returned forany reason this filing
will be nullified)

Return to:
Department of 8usiriess Services
Limited Liability Company Division
Room 359, 1-lawleft Building
Sprin~fleld,1L. 62756

Dated ~ —~c& , 19 ______

17
“~ ~~eir~

• James R. Baird, Member
— (Type or Orint Name and 1~o)

(if ao~tJcanta a ~mpenyoro~dfeutaty, eu. iwne 0? ~II~Pau1y
and indicate wt,ether it a a n,e~n~eror menogeu’ of s~oLLC.I

L.L.C.FileNumber: 00093521 —

Fllirtg Deadline Is! orto:.JA! 01 / 1998
(~iiisreport must b~RECEIVED in the offIce of the Secretary I

ofSlatepriorto theanniversary datetO avoie late fling penaltiesI
~~venttrniadministratIvedlsaeiUtisnof its organization.~_j

Form LLC5O~i(D) Jartuaryl9M

tJ.C~22



~y- ~ GEM~AL • ~AX~0,• 217 ~247740

~HONE: 217/782-9031~oice)
~ 217/5244740(Fax #)

• 217/782-191 (Fax #)

TotaL aumber p s, instud~ngcover s

SUBJE

MS: __

• ___IfaUpage~~

•This tUOrney-privilege~ and/or conL~eiitia1in!or~naUonis
intend only for the use of the entity to which ft is
addr~ed. It you ha,e receivedth~s error, pleasenotify the
gcnd~ret~fletelephoneflUfnber ebo~e.~ edvosedthat the retention

J~ ‘eJ~v ~ ~ 4~~,A7Ieeur*e~~ i~s~t*ttypraitiOL~o’.

500ScUth Sca’ond S1t~C4SpI4n~a14,IUIZIO.S 62’706 (217) ias~ioco• ~ (5~1) ~ • ~AX~ çc~n1ae-.~7o4e
‘I~A~Me~~ Street,c~g~ago,flhinais 60601 (~15) 5~4.3OOO• ‘rDD: (3 t2) 814.3374 • FAXn (~Z) Sld.3506 ~

Qmc~o~~
STATEOF ILLINOIS

GjE .1P6 1999

Jim Ryan

FACSIMILE COVER SHEET

TO~ $1P~4~~ ~c ~

1~AX#:

DATE:

~3~O

-

S

~ . •.~

FROM: ..-Qfflce of the Attorney General

~h~L L~~�
Ezivironme~ta1B’~reau
SOC South Secoi~dStreeL
Springfield, IllinoIs 62706

rrJ) No_

Hard cop~i

A

aa aoofl as possible.



STATE OF ILLINOIS )
SS

COUNTY OF PEORIA )

AFFIDAVIT

I, ERIC 0. ACKERMAN, afterbeing duly swornand upon oath, stateasfollows:

1. I havefirsthandknowledgeof the mattersstatedherein,andcouldandwould

testify competentlytheretoif calledasa witness.

2. I am employedby theIllinois EnvironmentalProtectionAgency(“Illinois EPA”) as

a field inspectorandenvironmentalprotectionengineer,stationedat thePeoriaRegionalOffice

of the Illinois EnvironmentalProtectionAgency. I havebeenemployedwith theIllinois EPA in

this capacityfor over twentyyears. I amassignedto the Illinois EPA’s agriculturepollution

programand concentratethevastmajority of my time inspectingandevaluatingagricultural

facilities.

3. I am oneof theinspectorsthathasbeenassignedto andinvolved in site

investigationsandinspectionspertinentto allegationsof air andwaterpollution violationsat The

Highlandsfacility, which is thefacility that is thesubjectof the caseof People v. The Highlands,

LLC and Murphy Farms, Inc., PCB No. 00-104.

4. As the environmentalprotectionengineerassignedto the Illinois EPA’s

agricultureprogram,I ama custodianof the Illinois EPA’s field office file regarding

documentationaccumulatedpertinentto andregardingThe Highlandsfacility. This file is kept

in theordinarycourseof businessandit containscopiesof all inspectionreportsgenerated

regardingthefacility, aswell ascopiesof all otherdocumentationof correspondence,

communications,conversationsand informationgeneratedand obtainedby theoffice regarding

thesubjectfacility. S

5. I havereceivedcommunicationsandcorrespondenceaboutMurphy Farms,Inc.

interestandefforts to establisha sowfacility in Illinois, since1996. In 1996, I received



communicationfrom Doug Lenhart, representinghimselfasMurphy Farm, Inc.’s designated

agentfor Illinois, regardingthesiting and establishmentof asowfacility in thevicinity of Peoria,

in anareacontainedwithin theIllinois EPA’s PeoriaRegion.

6. To my knowledgeand belief, basedon communicationsI receivedfrom Doug

Lenhart,concernedcitizensand David lnskeep,Murphy Farms, Inc., prior to establishinga

relationshipand contractwith Doug Baird, enteredinto discussionswith David lnskeepto locate

a 3,600 headsowfacility at or nearthethenproposedlocationof what laterbecameInwood

Dairy nearElmwood, Illinois. At a point in time, it becameapparentthat Murphy Farms,Inc.

wasno longerconsideringcontractingwith David Inskeep,but in factwasworking with Doug

Baird in theestablishmentof a sowfacility approximatelythreemiles southof Williamsfield in

Knox Countythat laterdid in factbecomeestablishedasan operatingsowfacility known as

The Highlands. It is this facility, thefacility approximatelythreemiles southof Williamsfield, that

is the subjectof thecaseof People v. The Highlands, LLC and Murphy Farms, Inc., PCB No.

00-104.

7. Attachedto this affidavit, areexhibits thataretrueandcorrectcopiesof

documentscontainedin thePeoriaRegionalOffice’s file for The Highlandsfacility.

8. Exhibit 1, is a true andcorrectcopy of a telephoneconversationrecordthat I

wrote regardinga phoneconversationI hadwith Doug Lenharton July 5, 1996, at 10:15 a.m.

regardingMurphyFarms,Inc.’s intent to establisha 3,600 sow operation in thevicinity of

Peoria. The purposeof Mr. Lenhart’scall wasto discusstherequirementsof theSubtitleE,

Agriculture Pollution RelatedRegulations. In the courseoftheconversation,Mr. Lenhart

indicatedhepersonallyhad talkedto theIllinois Departmentof Agriculture regardingthe

requirementsof that department,which includedsiting requirementspursuantto theIllinois

LivestockManagementFacilities Act.

9. Exhibit 2, is a trueand correctcopyof a documentretainedin theIllinois EPA’s



field office’s file on TheHighlandsfacility. It is a handwrittenrecordof a phoneconversation

with DougLenhart. In that conversation,Mr. LenhartrequestedIllinois Environmental

ProtectionAgencyinputregardingsiteselectionfor The Highlandsfacility.

10. Exhibit 3 is a trueandcorrectcopy of a lettersentto A.G. Taylorof the Illinois

EnvironmentalProtectionAgencyby DougLenhart, Illinois DevelopmentManagerfor Murphy

Family Farms. This documentis containedwithin theIllinois EPA PeoriaRegionfield office’s

files, and is kept in this file pursuantto customarybusinesspracticesin which theoffice

accumulatescopiesall documentationrelevantto a facility in its field file. In this letter, Mr.

Lenhartstatesthat Murphy Family Farmsoperatespork productionfacilities in several

Midwesternstates,including Illinois. Theletter is an invitation to an environmentalsummit in

which informationis to be providedregardingMurphy Family Farmsprogramsutilized at its

operationsfor environmentalprotection. Upon information andbelief, Murphy Family Farms’

only involvementin hog productionin Illinois hasbeenwith contractoperations.Thatis, one

entity ownedthe propertyand Murphy Farms, Inc. or Murphy Family Farms,which to my

knowledgeis essentiallythesameentity, ownedthehogs. Thus,Mr. Lenhart’srepresentation

in this letterwould be with regardto contractoperations. S

11. Exhibit 4, is a true andcorrectcopy of a documentprovidedby Doug Baird to me

and otheremployeesof theIllinois EPAoutlining the designand constructionof TheHighlands

facility andalsooutlining thecontractualresponsibilityof The HighlandsandMurphy Farmsin

theoperationof The Highlandsfacility.

12. Basedon informationandbelief, Murphy Farms,Inc. participatedin theselection

andestablishmentof wastemanagementsystemsat The Highlands. Murphy Farms,Inc.

facilitatedDoug Baird’s introductionto andexplorationof theuseof the BION system,and

Doug LenhartandotherMurphy Farms, Inc. personnelwereinvolved in thediscussions

pertinentto theestablishmentand operationof theBION systematthe Highlandsfacility.



Further, upon information andbelief, Murphy Farms, Inc. personnelhavebeeninvolved in the

analysisand designof modificationsmadeto thewastemanagementsystemat The Highlands

sinceBION Technologiesendedits contractat TheHighlands.

13. Underthe penaltiesasprovidedby law pursuantto Section 1-109of theCodeof

Civil Procedure,the undersignedcertifiesthat thestatementssetforth in this instrumentare

true andcorrect,exceptasto mattersstatedto be on informationand beliefand asto such

matterstheundersignedcertifies asaforesaidthathe verily believesthesameto be true.

Furtheraffiant sayethnot. S

S ~ ~
ERIC 0. ACKERMAN

Subscribedandswornto beforeme

this & r dayof / ~ , 2004.

NOTARYPUBLIC’ S

OFFICE SEAL
S JANETTEK. GODIN

NOTARY PUBLIC STATE OF ILLINOIS
MY COMM’.~”~~FS 07-25-2006



STATE OF ILLINOIS
ENVIRONMENTALPROTECTION AGENCY

DIVISION OF WATER ~LLtTTION CONTROL
PEORIA REGIO~LOFFICE

PEORIA
COUNTY

TELEPHONE CONVERSATION RECORD

RE: Mur~hvFarms - Sow Operation

CONVERSATIONWITH: Doug Lenhart (417)667-3397

-( ) ICalled Party (X) Party Called Me

DATE: July 5, 1996 TIME: 10:15 ~.M.

Doug Lenhart contacted the Peoria office to discuss the
Subtitle E requirements. Mr. Lenhart is with Murphy Farms in
Nevada, MO. He will be moving to Illinois to become Director of
Illinois Operations with Murphy Farms.. They intend to construct
a 3,600 sow operation in western Peoria County.. The facility is
locally owned, but under contractS?~ supplies all pigs, feed,
medication, etc. The facility proposes to utilize an anaerobic
lagoon with center pivot irrigation unit. The facility will
£ arrow daily with pigs taken off site at 17 days of age. Four
separate off-site nurseries are proposed to take the pigs from 10
lbs. to 45 lbs. These nurseries will be within a 30-mile radius
of the site and probably in Knox County. EDS Engineering will be
on site in mid-July. Earthwork to begin in mid-August and first
sows on site approximately January 1., 1997. I advised
Mr. Lenhart of the need for a stor~ater construction permit if
greater than 5 acres were disturbed. We also discussed NPDES
requirements and proper lagoon construction.

Mr. Lenhart advised that he had previously contacted IDOA
regarding the requirements of that department.

~ a~~)
Signed

EOA/lb S

cc:-DWPC/FOS & RU ______

-Bruce Yurdin/Dan Heacock
-A.G. Taylor Exhibit 1
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Senterr,b~r4. 1.997

NiA NV ~U~O~ii~4O(
,.rr ~1_ ~_rC.r~..d ALA 4.~

MURPHY
F~AMI ~ Y F A P

DearRepresen~ve:

AG. Taylor
Lllii,.ois Exivironmen~lProtectionAzency
Fax: 217-7~S-1~lZ

You andthj~e~exub~a o(your agencyare invited to an ~Evfratlment2l Sn~it”s onsciredby MurphyFamily
Farms.Thep~po~eof themeethgis toshaeinformationaboutthe p~gramswe useto protectourccunn~y’s
naturatresources.MurphyFamily F~xm~operatespork productionfacilities itt se’/eralMidwesr~states,
~inhl~i3~ S

Themeetingwill beheld on Tuesday,Septetnber16, atthe CrownePlaza in Spt~igfield,XL. We hopeyou can
join thts prestigimxsv~aup

TheEn~’iroutnenra1Stnr~itwesdraignedto infárm youabouthowpro-activeUvestoekproth eraandspecifically
Murphy Family Farmsgo to greatlengthsto operater~p~sib1y.Our rentpragrem5whichareh~pisce
throii~houtthe companyandoura -goIngresearcht~reduceodor.usemanureas ferti1~-,andm~iegesc,il
m±ieruswill be coveredby featuredavea.kees.

Thespeakersfor the mecth~gare technicallyorientedprof~siona!s,notpublic rektiorxspitch men. A rouniltable
discussionis alsopartof themeetingbecausewevaluethe opportunitytol~nmoreabouttheisroeseottcerning
thepeopleof flflnoi~.

Sincelunchwill beprovided,we will becalling to cnn~rxxiyoura~endanca.If youhaveany qu tiotte orre~vire
additional information egardingthe EnvhumneatalSunaniit,plessefeel freeto contactrxme ax 309.344-49~O.W~
hopeyou canjoin us ou September16 for aninterestingandinfortuativoscasioxi..

Sincerelv,

tD~ Lerth~
Illinois DevelopmentManager
MurphyFamily Farms

Enclosin~e:

256 South Sonag~tahaI~ad,Galesburg,IX.., 61401,(309) 344-4W70,FAX (309) 344.-4973

r u~
1:37

Exhibit 3
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THEHIGHLANDSLLC

3600 SOWFARM

OWNED AND OPERATEDBY

DOUGLAS B. ANDJAMES R BAIRD

CONTP~ACTEDWITH

MURPHYFAMILY FARMS

LAGOON

ca~~�

~I ~

~11

~

One time capacity
Specifications

SowsGestation
Saws not bred
Boars
Saws Lactating
Replacement nursery
Replacementfinisher
Total Animal Units

2900 head
300 bead

20 head
450 h~d
300 head

S00 head
1810 head

I-.. 1 ~~S:~:.SSS-.
:SSJ ~ 1

LAGOON
c~j~+1

Exhibit 4
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S Building Specifications

Gestation 78 X 578 feet
Breeding 76X341. feet

Farrowing 61 X 597 feet
(8 rooms - 72 crateseach)

Nursery 26 X 66 feet
S Finisher 53 X 171 feet

S Office and Shower room 40 X 40 feet
Garage 12 X 40 feet

These buildings are wood framed, metal coveredwith tunnel ventilation
and curtain sides.

LaborForce

Annual projectedpayroll 5380,000

15 EmployeePositions:

SowFarm Manager
Trainer

Breeding Supervisor
Fan-owingSupervisor

2 Assistant Supervisors
9 Laborers

Entry level positionstartsat 56.50 per hour.

Employee Benefit Programs

Health Insurance
Life Insurance
Paid Vacation

7 paidHolidays/ Funeral leave

Profit Share Plan
401Kplan
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Manure~2.nagement

Buildiiig pits; 1 a in. deep Pull plug system
Maximum e~1uentlevel 10 inches

Total gallons ofeffluent produced~er year
Two StageLagoon

2,506,775 gal
Capacity

Primary (Cell No. 1)291X 431 feet 2,9ac. --11,107,276gal
(Anaerobicbiological breakdown)

Secondary(Cell No. 2) 396 X 396 feet 3.6 ac. - - 13,613,974 gal
(Water used for pit rechargeandIrrigation)

Lagoofl cells are lined with one foot. packed clay liner to 95%compaction, top of berm coveredwith
syntheticliner. S

Illinois lawrequiredcore borc sample50 feetbelowthebottom of lagoonrevealedsolid clay soil,no
aquifermaterialandseasonalwatertableonefootbelowthebottomof lagoon.

TOP or 8SPJ.1 EL = 308.3
FLOOR EL ~ 95.5

#‘ ~ EL. = 105.8

NutrientApplication

Total nutrientsproducedby this unit would be just ovr 9,000,000gallons: Planned low pressure
centerpivot irrigation with drop nozzlesfor largedropletsize- 220 acres needed to comply with
Livestock Mananement Facilities Act. As new methods aredevelopedandcost effective they will
beintroduced.

I’

IEP~PE0RIi~ P. 04

CELL
,-~- ~

CORE TRENCH~

NOTE: CLAY LINER & CLAY CORE TRENCH
COMPACICO TO 95% STANOARD PROCTOR
DENS1T~

One acre inch of water equals27,500 gal., 220 acres X 1 inch = 9,1~5,0O0 gallons
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AnnualConsumption S

Water - -2 wells 687 - 690 ~etdeep Total usage of
25.000 gal/ day

Kilowatt hot.ffs electricity 80,000!month S

960,000kwiilyear

Propane gas 42,600gal

Emergency power supply 175 kw genset

Corn 144,431 bu. S

Soybean meal 756 tons= 37,778 bu.

Real..estate Taxes S

Cdunty S $ 1,980.00
Coimty Pension 5 418.00
Elba $ 3,696.00
ElbaTownship Pension5 $ 110.00
UnIt SchoolDlst 210 $ 12,584.00
Unit2IO Pension $ 528.00
Jr. College Dist 518 .$ 1,320.00
Williamsfield Fire Dept. $ 748.00

MTA 5 154.00
Williamsfield PublicLibrary $ 374.00

Total $21,912.00
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The Highlands is a contract Sow Farm owned by Jim and Doug Baird
contacting with Murphy Family Farms. TheHighlands will artificially
breed sows using fresh semen brought in daily. Boars will be used for
checking heat. The Highlands will farrow 170 sows per week with the
baby pig being weanedat 17 to 21 days weighing approximately 10#. The
baby pigs are then sent to otherlocations in the state of fflinois to be raised
to market weight.

The cone-actual arrangement between Murphy Family Fains and The
Highlands can bebriefly described as the following. S

Jim and Doug Baird
Provides

Land & Buildings
E~ployees S

Employee Benefits
Responsiblefor Manure Management
Option to contract corn
Non Pig Consumables,

ie. peas,paper,soap,etc.

S DeadAnimal Disposal

Dead animals and afterbirth will be stored hi a refrigerated’frailer - Located
at Baird SeedFarm, pickedup regularly by National By-Products.

Murphy Family Farms
Provides

Feed
BreedingStock
Training of ~mp1oyees
Transportation ofPigs
Medication & Veterinary service
Anything that goesin or on the

snimal, le. Syringe,
needles, Marking sticks,
etc.

TheHighlandsmanure management plan meets or exceeds theflhinois
S LivestockManagement FacilitiesAct. TheHighlands wifl be applying

manure nu~ents at rates not to exceed plantutilization.
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The Highlands

A partial listing of annual nor~pig consumables

Shampoo
Liquid shower soap
Hand cl~aner (orange)
Ear plugs
Spraydeodorant
tinderwear:
mens briefs
mens boxers
women’s brie±~
women’ssportbras
T - shIrts
Coveralls
Socks
Bandanas
Sweet shirts
Boots
Boot insoles
Bleach
Laundrysoap
Latex gloves
Dish soap

46 bottles
9gal
9gal

541 pairs
47 cans

38
17

4
4

54
60

lOOpaiis
20
14
40
40

.22 gal
1,000pounds
1,900 pairs

7 bottles

Toilet paper
Band-aid
Push Brooms
Clothespins
Heat lamps

S Incandescent 60 wt.
Legal pads

S Mernobooks3X5
Assorted ink pens
Pencils
Paperclips - large

-small
Computerpaper
Particle mask
Coffee filters
Coffee
Electrical tape
Duct tape
OB lube
Paint sticks

5lOrolls
2 cases
7

1,235
300 bulbs
122 bulbs
69
37

258
50

450
2 boxes
2 boxes

250
350
30 pounds
85 rolls
7 rolls

95 gal
I ,132



STATE OF ILLINOIS )
SS

COUNTYOFSANGAMON )

AFFIDAVIT

I, BRUCEYURDIN, after being duly sworn and upon oath, state as follows:

1. I have firsthand knowledge of the matters stated herein, and could and would

testify competently thereto if called as a witness.

2. I amemployed by the Illinois Environmental Protection Agency (“Illinois EPA”) as

the manager of the Watershed Management Section. In this position, I have managerial

responsibilities for the administration of the National Pollution Elimination Discharge System

(“NPDES”) program as it applies to agricultural facilities.

3. In this capacity, I am at times requested to assist with questions pertinent to

watershed pollutional issues. I also receive and respond to inquiries from the regulated

community regarding the NPDESpermit program as. it pertains to agriculture facilities.

4. Exhibit 1, attached to this affidavit, is a true and correct copy of an email I wrote in

which I documented a question that arose in the course of the Illinois EPA’s discussions and

communications with Doug Lenhart of Murphy Family Farms regarding the waste management

system to be utilized at The Highlands sow facility. ASS IS obvious from the subject line of the

email that is attached hereto as Exhibit 1 the sow facility that is the topic of discussion is the

Baird facility, which is also known as The Highlands and is the subject of the case of People v.

The Highlands, LLC and Murphy Farms, Inc., PCBNo. 00-104.

5. Exhibit 2, attached to this affidavit, is a true and correct copy of an email I wrote in

which I documented questions and issues that arose in the course of the Illinois EPA’s

discussions and communications with Doug Lenhart of Murphy Family Farms regarding the S

waste management system in use at The Highlands sow facility. It documents information S

1



provided by Doug regarding his interactions with BION personnel regarding the system in place

at The Highlands and information he wished to communicate to me regarding modifications

made and issues that had arose relative to the BION system at The Highlands facility.

6. Group Exhibit 3 is a letter I sent to select state agriculture and environmental

agencies seeking information pertinent to BION Technologies, Inc. waste management systems.

The exact nature of the request is set out on the second page of myletter of June 25, 1998.

Also, as set forth in the letter on the second page, upon information and belief, all of the BION

systems involved in my inquiry, that were either under construction or in place and operating at

the time, were installed at facilities affiliated with Murphy Family Farms. It was my understanding

at the time, in part based on this inquiry, that the BION systems in use across the continental

United States were commonly implemented for and at facilities affiliated with or owned by

Murphy FamiIy~ Farms. S S

7. Exhibit 4, attached to this affidavit, is a true and correct copy of an e-mail I

received in mycapacity as unit supervisor, written by Dan Heacock, an Illinois EPAengineer that

I supervise within my unit. In the e-mail, Dan Heacock documented a conversation he had with

Doug Lenhart of Murphy Family Farms in July of 1996, in which Mr. Lenhart was seeking

information on stormwater permit requirements. In the course of the conversation, as

documented in the email, Mr. Lenhart indicated Murphy Family Farms was calling regarding a

S potential swIne operation to be located in Peoria County and he indicated the typical Murphy

Family Farm operation to be a 3600-sow operation.

8. Under the penalties as provided by law pursuant to Section 1-109 of the Code of

Civil Procedure, the undersigned certifies that the statements set forth in this instrument are true

and correct, except as to matters stated to be on information and belief and as to such matters

the undersigned certifies as aforesaid that he verily believes the same to be true.

2



Further affiant sayeth not.

Subscribed and sworn to before me

this~~~~’day of ~1~P2 ~ 2004.

~ ~
NOTARYPUBLIC

:~ OFFICIAL SEAL
8 CYNTHIA L. WOLFE 8

NOTARYpusuc, STATEOFIWNOIS :~
MYCOMMISSIONEXPIRES 3-20-2007 :~

~

BRUCEYURDIN

3
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S __ ~Mox ~

From: Bruce Yurdin

To: AG and FOS Ag Engineers, Rich i~arrington S

DatQ: 12/11/97 12:2~pm
subject: Baird Farm Ready t~ Sprout Pigs -For~arded

AG- S

r don’t get the impression that this is the same waste system ~en±iart ta.lked
to us about several weeks ago. I don’t reme~iber anything at that time about
an aeration system--solids separation and a covered lagoon, but not aeration.

Did I miss something?
bjy S

C~/’,y. -/-1

— EXHIBIT 1
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S ~ ~
From: Bruce Yurdin S

To: AG Taylor, Eric Ackerman
~/2s/sa 1:55cm

Subject: ~

I spoke to Doug this morning. He is having trouble getting IDOA’s attention

so a firm date has not been set on the meeting in Henry County. (In case I
failed to mention this yesterday, Eric, the public meeting was to be in
Atkinson, tentatively.) Due to ccn~ljcts and the holiday, Doug is leaning
toward the week of 7/13. He will advise later. S S

Doug went on to discuss conversations he had yesterday with BIOL’T. He says he
told them that there is a real prob.lemat the Highlands and it has to be
fixed. According- to Doug, Duane Stutzman of BIO~ countered, that:

1. BION is disappointed that the owner has moved so slowly on in9talling- the
baffle and the last aerator, both in the 3rd cell.

2. EION seems to put high priority in the value of the cuality of the

recycled/flush water that is pum~edinto the pits from the 3rd cell. Their

statement, through Doug, was that this high 02-low solids water has alot to do
with the operations in cell #1. BIObT believes this cell is now overloaded,
apparently due to the poor performance of the 3rd cell (this is an issue--the

overloadidg of cel l~1-- that AG and I brought up when we talked to Doug cm

BION will be at the Highlands on ~/27 and Doug invited us to attend. 1
declined. Doug also suggestedthat he may arrange for BION, probably Steve

Pagano--the BION rep. assigned to this project, to come in for a meeting with
us in Spfld. S

One Last item: Doug is concerned about how FOS-Peoria will react. I
attempted to explain that FOS is in a tight spot, they receive the ccmtlaints,

donc have many options, etc, etc. He seems to view FOS as more reactive,

maybe more eager to press an issue (my words, not his) . Be advised.

One more last item: The letter to the states asking about BION goes out

today, pretty much as you saw it. I’m thinking that a separate letter to BIONS

may be useful, howeverDoug said yesterday that he would ask BION for mere
details en performance criteria. I may wait until we get to meet with BION,

if that happens (Doug said Spfld, but a meeting at the SitC may be
better--I’ll ad.vise you both when that gets set up) . S
bj y

CC: Dan Heacock, Tim Kiuge

~

— EXHIBIT 2— c: ~ ~ ~ ~
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June25,1998

ILLINOIS ENVIRONMENTALPROTECTIONAGENCY

2021 North Grand AvenueEast. P.O. Box19276, Springfield. Illinois 62794-9276 Mnr~A. Cads,Director

Mr. RobertSchoenecke
OldahoimaDepartmentof Agriculture
2800North Lincoln Boulevard
OklahomaCity, OK 73105

Mr. DennisRamsey
North CarolinaDepartmentof WaterQuality
P.O.Box 29535
Raleigh.NC 27626-0535

Mr. Ubbo Agena
IowaDepartmentof NaturalResources
NonpoincSourcePollution
Water Quality Section
WallaceState Office Building
900 EastGrand
Des Moines, IA 50319

Mr. David Hoim
ColoradoDepartmentof Healtharid Environment

WaterQuality Control Division
WGCD-DO-32
4300 CherryCreekDrive South
Denver,CO 80222 S S S
Gentlemen:

Mr. DonaldCarison
KansasDepartmentof Healthand Environment
Building 283
Topeka, KS 66620

Mr. Randy Cla.rkson S

Missouri Departmentof NaturalResources
P.O.Box 176
JeffersonCity, MO 65102

Mr. Kiran Bhayani
Utah Division of WaterQuality
P.O. Box 144870 S

Salt LakeCity, UT 84114

Mr. N. 0. Kaul S

New York Department of EnvironmentalConservation
Division of Water
50 Wolf Road S

Albany, NY 12233

The Illinois EPA is currently reviewingthe operationsof a new swine farmin the north~centralpart of this state. This
facility is now operatingat 3650 sows, farrow to wean(approximately14 daysold). Theownerof the swine operation
plans to expandthis facility to approximately7300 sows. Our interestin this facility in particularis in regardto the
generationof odors. The livestock wasteat this facility is treatedundera systemdesignedby BION Environmental
Thcbnologies.Inc. (BION).

Ba.sedon information tiled by BION with the Securitiesand ExchangeCommissionin their May 1998 quarterlyreport,
BION cites severalexampleswheretheir designsare now under consideration or are in use. Theselocationslt’acilities
are:

I. Mulupie in.staUations at Circle Four Farm, PhaseII. Milford, Utah. for riot less than 10.000sows, 32.000 nursery
pigs and 40,000finishing hogs.

2. Three(3) installationsin Kansas tone in Lane County and two in HodgemanCounty), eachfor not less than 11.000
sews,

JSS: ~
S ‘~55.Sa ~ ,.u~

GROUP EXHIBIT 3
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3. One (1) installationin BartonCounty, Missouri for not less than 75,000sows.

4. Two to four (2-4) installationsin the areaof Laverne,Oklahomafor not less than 40,000finishing hogs.

5. One (1) installationat the Squiresow farm in BladenCounty, North Carolinafor not less than3600 sows. A
separatedemonstrationunit is alsocited, although the locationand size are not specified,

6. One (I’) demonsri~adoninstallationin Iowa fOr not less than 3300 finishing hogs.

All of the aboveare facilities affiliated with Murnhy Family Farms. In addition the SEC report also cites an
aereementwith BowmanFamily farmsof Wray,Coloradofor 36 treatmentunits in two unspecifiedstates,arid a unit
nearHermitage,New York (believed to be a dairy facility). S

We are interestedin obtainingany information submittedto your office by BION or the facility owners/operators
regarding the basis of designfor the facilities in your state. In addition to the BION plansand specificationsfor the
facilities, pleasealso provide information on the stamsor existenceof state odor control standards,guidelinesor
monitoringto which thesesystemsmust adhere,and the existenceat’ compliance or enforcement actions taken by your

state against these facilities for problems associatedwith the livestock waste treatmentsystemdesigri or odor
generationproblems.

Than.k you for yo~ircooperation. Weunderstandthat in certain instancesthe information we haverequestedmay be
desi~iacedas proprietaryor confidentialby BION. If this is the case,pleaseadviseas to how the information may
be obtainedin accordancewith your rules for this type of proterteddata, If you are interestedin our compiled
findings, pleaseadvise. I canhe reachedat the abovephonenumber,addressor by Email acepal l77~epa.stace.il.us.

Sincerely,

~~~J(Yurdin

M~anager,WatershedUnit
Permit Section

Di~4sionaf Water Pollution Control

cc: [EPA, DWPC. FO.S, Peoria



P. 06/17
NOV-29-2004 MON 12:43 PM ENVIRONMENTAL FAX NO. 2175247740

DEPARTMENTOFE~IRO~1ENTALQUALITY
DtVTSION OF WATER QUALITY

Michael 0. L~avitz
C~v~i’nor

Dianne P~. t4itheii. Ph.D.
£x~.zt8j\..,C)ir~ctor

Don A. ç~tler.P.E.

2~3North 1460 West
P.O. Box 1441370
SaltLakeCity. (kah~4I 1 4.48’70
(501) 535-6 146
(SOt) 535.6016Fa~
(501) 536-44)4T.D.D.
ww.dcq.~Lite.ut.u~Web

July22, 1998

Mr. Bruce J Yurdin
Illinois Division of Water PoUution Control
P.O. Box 19276
Springfield, IL 62794-9276

Dear Mr. Yurdin:

SUBJ’E CT; BION TechnologiesInc.

JUL 2 7 ‘1998

ILLINOIS ENVIRONMENT~~~
pROTECTIONAGENCY

BOw/WPC/~MlTSECTION

BION Technologies Inc. currently has a single system proposed for permitting in Utah for a complex
known as Circle Four Farms. It is to serve40,000 finishing hogs. ‘It consists of the usualreactors
associated with BION systems. The general design basis for BION systemsis confidential.
However, BION’s generalcriteriacanobtainedfrom thern’undercertainconditions.

Neithertheproposedpermitnor this statecurrentlyhavestandardsfor odorcontrolor themonitoring
ofsuch. An enforcementactionwastakenagainstthe farm unrelatedto BION systems. Themost
commonproblem occurringatthesefarms is accidental disconnection of the wastewater conveyance
piping. This usually occurs due to the impact of vehicles with cleanoutstructureswhich are

connectedto pipelines. S

If you haveanyfurther questions,pleasecontactMz~.David Rupp of our office.

esignEvaluation Section

DAR:dr

Sincerely,

‘iayani, ~.E.,D.E.E., ivlanager

F.’~Ior~o.1&c.NILLnqu~’y
FILE; Ajiu~l~ Mn~j.~
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S STAT.E OF ~OL~T~ADO
Roy Rorner, Governor ‘‘. ‘~ , “..‘

Patti Shwayckr, E*ecucive Director S

Dedicated to procactinga,id improving the health and environmenc ot’the people of Colorado . .:

4300 Cherry Creek Dr. S. Laboratory and Radiation Ser4ce~Division ‘~

Denvcr, Colorado 8024~.15630 SlOG Lowry Blvd.
Phone (303) 6~2-20O0 Denver CO SO220.~928 , - . .. 5 5

Located in Glendatc, Colorado (303) 692.3090 ..—-- S S , ‘ •~, ~ Deparunent

ht~//cdph~wco~a - — ~1 ~ of~ibhc~~thQ 4/ .

July 13, 1998 . S

Mr. Bruce J. Yurdin .

Manager, Watershed Unit
Permit Section
Division of Water Pollution Control
Illinois Environmental Protection Agency -

1021 North Grand Avenue East S

P.O. Box 19276 5

Springfield, Illinois 62794—9276 5

Re: col~rado’s Experience with BION Environmental Technologies,

Inc.

Dear Mr. lurdin:

In reply to your request for information on Colorado’s experience
with BION designs, we have not received a submittal from BIO~’T as
of this time. Your reference to the Bowman Family Farms proposal
is still a proposal. We have only been provided limited
information on the BION process much like your SEC information.
However based on the limited information available, our
impression of the process is that it is temperature dependent and
as such it would be subject to reduced efficiency during cold,.
periods~

currently Colorado has no odor control standards for agricultural
facilities because state law specifically exempts these
facilities. However, there is art initiative underway to create
such standards for corporate hog farm facilities. This
initiative’s focus for odors is anaerobic treatment processes and
the need to capture and treat off gases.

should you have any further questions of our program, please
contact me at (303) 692—3561. Also, I would be interested in the
outcome of your BION inquiry.

Sincerely,

Derald Lang, P.E.
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ILLINOISENVIRONMENTALPRoTEcTIoNAGENCY

1021 North Crnnd Aveiiue East. P.O. Box 19276, 5prin~rfieli1.illinois 62794-926 iry A. Cad~,Director

S RECEIVEJUL01 19S8

June25,1998

Mr. RobertSchoenecke
OklahomaDepartment of Agriculture
2800 North Lincoln Boulevard
OklahomaCity, OK 73105

Mr. DennisRamsey
North CarolinaDepartmentof Water Quality
P.O. Box 29535
Raleigh, NC 27626-0535

Mr. TJ’bbo Agena
IowaDepartmentof Natural Resources
NonpointSourcePollution
Water Quality Section
WallaceStateOffice Building
900EastGrand
Des Moines, IA 50319

Mr. David Hoim 5

Colorado Departmentof Healthand Environment

WaterQuality Control Division
WGCD-DO-B2
4300 Cherry Creek Drive South
Denver,CO 80222

Gentlemen:

WQOD~D1reCtOrSOff.

Mr. DonaldCarison
KansasDepartmentof Healthand Environment
Building 283
Topeka,KS 66620

Mr. P.andyClarkson
MissouriDepartmentof NaturalResources

P.O. Box 176
Jefferson City, MO 65102

Mr. Kiran Bhayani
titali. Division of WaterQuality
P.O. Box 144870.
Salt Lake City, UT 84114

Mr. N..G. }(aW
New York Depa.rrmeruof EnvironmentalConservation
Division of Water 5 5

50 Wolf Road
Albany, NY 12233

The Illinois EPA is currently reviewing the operationsof a newswine farm in thenorth-centralpartof this state. This
facility is now operatingat 3650 sows.farrow to wean(approximately14daysold). Theownerof the swineoperation
pLans to expand this facility to approximately7300saws. Our interestin this facility in particularis in regardto the
generationof odors. The livestock wasteat this facility is treatedundera systemdesignedby BION Environmental
Technologies, Inc. (BION).

Basedon information filed by BION with the SecuritiesandExchangeCorrtrnissionin their May 1998 quarterlyreport,
BION cites severalexampleswhere their designsare now underconsiderationor are in use. Theselocations/facilities
are:
1. Multiple installationsat Circle Four Farm,PhaseII, Milford, titah, for not less than 10.000sows, 32,000nursery

pigs and 40,000 finishing hogs.

2. Three(3) installationsin Kansas(one in LaneCounty and two in HodgemanCounty),eachfor not less than 11,000

L

sows.
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3. One (1). installationin Barton County, Missouri for not less than 75,000saws,

4. Two to four (2-4) installations in the areaof Laverne,Oklahomafor not less than 40,000finishing hogs.

5. One (1) installation at the Squiresow farm in BladenCounty, North Carolinafor not less than3600 sows. A
separatedemonstrationunit is also cited, although the location and size are notspecified.

6. One(1) demonstrationinstallation in Iowa for not less than 3300 finishing hogs.

All of the aboveare facilities affiliated with Murphy Family Farms. In addition the SEC report also cites an
agreementwith BowmanFamily farmsof Wray, Coloradofor 36 treatmentunits itt two unspecifiedstates,anda unit
nearHermitage,New York (believedto be a dairy facility).

We are interestedlit obtainingany information submittedto your office by BION or the facility ownersloperatcrs
regardingthe basisof designfor the facilities in your state. In additiodto the BION plansandspecificationsfor the
facilities, pleasealso provide information on the status or existenceof state odor control standards,guidelines or
monitoring to which these systems must adhere,andthe existenceof complianceor enforcementactions takenby your
stateagainst thesefacilities for problemsassociatedwith the livestock waste treatmentsystem design or odor
generationproblems.

Thankyou for your cooperation. Weunderstandthat in certain instancesthe informationwe have requestedmay be
desi~’iatedas proprietaryor confidentialby BJON. If this is the case,pleaseadviseas to how the informationmay
be obtained in accordancewith your rules for this type of protecteddata. If you arc interested in our compiled
findings, pleaseadvise. I caiI be reachedat the above phonenumber,addressor by Email at epall77@epa.state.il.us.

Sincerely,

~din
a.nager,WatershedUnit

PermitSection
Division of Water Pollution Control

cc: IEPA, DWPC, FOS,Peoria
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rA~c~O~.~f!S~oURr’ Mel C:cn~,~n,(~vern.)r. .~c~ph~n~I. ~‘.I.~h(~od,Dir:oer

D~EP~TMENTOF NATURAL RESOURCES
__________ ‘5, ~ S _______ ____________• ~ S DIVISION OF ENVIRONMENTALQUALITY

4 S./4~”•SS.S~ ~S1 . I
-.,_L~‘~‘~ ...Z• P0 Box 176 JcEet~onCity MO 65102 Ol’G

S JUL29i3S8

ILLINOIS ENVIRONMENTAL
July 24, 1998 PROTECTIONAGENCY

B0W/WPC/PEI~M1TSECTION

Bruce J.Yurdm Manager,WatershedUnit.
Division of WaterPollution Corurol
Illinois EnvironmentalProtectionAgency
1021 North Grand Avenue East
P.O. Box 19276 5

Sprin~eld, LL 62794-9276 -

RE: Inquiry aboutMurphy FarmsUse of BION Technology S

DearMr. Yurdin: S

Please find enclosed informationthatwas submittedto MissouriDeparmienrof NaturalResources,Water
Pollution Control Programby BION. Our interpretation of the data is that the systemis basicallya surface
aerated lagoon usingAeradonIndusniesaerator(pageenclosed).

Wehavenot seen a formal application for the system. The MurphyFamishaveseveralpermittingissues
thatmustbe resolvedbeforeapprovalof arty treatmentsystem. S

The stateof Missouridoesnot currentlyhaveodor regulations.There is a workgroupthat hasbeenformed
to investigateagricultureodorregulations. You may contact the A.ir Pollution ConrrolProgramat (573)
751-4817 for additionalinformationon odor issues.

You maycontactmeat (573) 751-6568if you haveadditionalquestions.

Sincerely,

WATER POLLUTION CONTROLPROGRAM

Troy Chockley,P.E.
AgriculturalUnit Chief

TC:lsm

Enclosures
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BION TECHNOLOGIESINC.

TYPICAL BION NMSTM
SYSTEM

PREPAREDBY:

BION TECHNOLOGIES, INC.

•619-.C SOUTH THIRD STREET

SMITHFIELD, NC 27577
(919) 934-3066
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S COMPANY BACKGROUND S

Bioti Technologies,Inc., is acornpany uniquely qualified tO deal profit bt~iiththegrowing
public concern andawarenessof ow- environment. This concern has become a majorcostfactor
of business in the 1990’sdue to intenseregulatorypressureon the businesscommunityto adopt
more efficient pollution control sys~erits. While conventionalsolutions are expensiveand
frequently ineffective, Bions patentedandproprietarysystemssolvea b~oadrangeof disposal S

problems efficiently and at greatly reduced costs. In marty cases,they also improve the
profitability of the user. Bion systems rely on natura.l, biological processes and do not require
the expensivestructuresof alternative waste treatmenttechnologies. They also create self-
containednatural habitatsand significantly reduceodor.

Bion has offices in North Carolina, Colorado,New York andFlorida. Bion Technologies,
Inc. representsa uniqueopportunity as acompanycommitted to providing ecologicalbenefits
to its clients and long-term economicreturnsto its shareholders.

, B1ON NMS SYSTEM

The Elan NMS~syst~m is a patented processdevelopedby Bion Technologies, Inc. CBion)
that treatsboth thesolid andliquid fraction of themanure wastestrearn through a complexseries
of natural microbial processes. The system typically consistsof Solids Ecoreactors. Bioreactors,
Temporary Water Storage Areas and Polishing Ecoreactors. The Solids Ecoreactorsare
designedto captureand dewater waste solids whIch the.nundergoa biological conversioninto
an organicsoil-Like material. The Bioreactorsaredesignedto be high intensitymicrobial action
zones that contain aerobic, anaerobic, and facult,acivebacterialpopulations. They aredesigned
to biologically assimilate nutrients as well as reduce Biological Oxygen Demand (BOD)
suspendedsolids arid odor. Water Storage Areas are designed to meet all local regulatory
requirementsand to provide final treatmentprior to application onto a. new or established
spray-field crop. The PolishingEcoreactoris a wetlandtypecomponent of the system designed
to further removenutrient by mean.~of a vegetative-microbialcomplex, capableof producing
final water quality that is suitable for reuseon the farm. The end-productwaterfrom the system
can be treatedto any desiredstandardlevel.

Solids are periodically harvestedfrom the Solids Ecoreactor,processed,andsubsequently
removed from the fat-rn site. The processedmaterial, BionSoilTM, will be sold by Bion as a
commercialproduct. Utilization studiesconductedon processedBionSoil haveindicatedgreat
potential as a plant growth media or soil amendmentproduct, as well as other potential uses
which are currently being investigated. BioriSoil has a ready market in home gardens.
landscaping.potting soils, organicfarms,soil remediation,golf courses,nurseries,sod farms,
groves, field crops,and many other applications. Biori is committedto successfullymarketing
BionScil as a renewableresourcefor the horticulture andagricultureindustries.
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TYPICAL HOG SOW, NURSERY, OR FINISHING BION SYSTEM

Bian hasdevelopeda Bion NutrientManagement System~application specifically designed
for typical hog sow, nursery,andlorfinishing farm facilities. A typical Bion wastemanagement
processflow diagram is presented in FigureHE-i. The processflow diagramillustratesthe
prirnazy featuresassociatedwith the Elan treatmentsystemand its potential coordination with
a typical existing wastemanagementsystem. TheBion NMS treatmentsystem is designedto
funtion with minimal operationaland maintenance involvementof farm personnel. Whereever

possible,the wastestreamflows through theprocessby gravity. The entiresystemis located
ascloseto the hog houses as possibleto facilitate efficient wastecollection and treatment,and S

is designed to containwastewateras well as divert cleanstormwaterfrom enteringthesystem.

The treatmentprocess beginswhenthe hog housewastesare flushed to an initial bioreactor
(Bioreactor #1). Bioreactor #1 is an aeratedearthenbasin, which may be lined with a
geomembranesyntheticliner, if required. The initial bioreactorhasashort retentionperiodand
is designedto stimulatemIcrobial growth. The microbes,in Bioreactor #1, begin to quickly

assimilate the1 nuitrients available from the waste products. The microbes will utilize low
molecularweight compoundsfirst. The low molecularweight compoundsare typically the
unfavorableodor causingcompoundsoften associatedwith hog farming. The effluent from
Bioreactor#1 gravity flows or is pumpedinto oneof two Solids Ecoreactorcells.

The Solids Ecoreactoris comprisedof two deepearthencells, eachof which hasbeensized
to containwastemanuregeneratedfrom the hogsfor a periodof four to twelve months. The
cells operatein parallel suchthatas onecell is filling theotherfilled cell is left to cureanddry
prior to harvesting. The Solids Ecoreactorcells are designedto capture anddewaterwaste
solids. The nutrientsin the waste solids undergo a biological conversionutilizing the natural
microorganismswhich arestimulatedin Bioreactor #1. Theresultingsolidsareorganic material
which can be usedas a plant growth mediaor soil conditioner.

As with the bioreactors,theSolids Ecoreactorcells maybe syntheticallylined, if necessary. L

TheSoLidsEcoreactoris slopedto a flow controlsumpat the effluent endof thecell. Theflow
control sump at the outletof the cell is designedto maintaina flow of waterover flow control
boardswhile retaining the solids in theEcoreactor. Flow controlboardsareperiodically added
until the Solids Ecoreactoris filled to. its maximum capacity.

The solids are harvestedfront one of theSolids Ecoreactorcells at leastonceevery four to
twelve months. easedon previousoperatingexperience,Bion estimatesapproximately0.75
cubicyard perone finishing hog houseoccupancyspace, per year. Thesolids may be pumped
from the Solids Ecoreactorandprocessed,to be subsequentlytransportedoff the facility. The
solids may also be utilized on the farm, depending on the specific requirements of each
individual client.

The effluent from the Solids Ecoreactor cell gravity flows or is pumpedinto a secondstage
bioreactor (Bioreactor #2). Bioreactor ~2 is also an aeratedearthenbasin and may also be
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synthetically lined, ifnecessa.ry. The second stage bioreactor has been designedto further the
treatmentprocessby stimulating additional microbial growth. Bioreactor #2 has a longer
retention period than Bioreactor #1 and,as suchallows the microbesto further assimilatethe
nutrients in the wastestream. Water in Bioreactor #2 is recycled back to the hog housesfor
flushing or rechargingthe subslat pit. Depending upon requiredagronomic land application
rates, excess water from Bioreactor #2 can be further treated in a third stage bioreactor
(Bioreactor #3) or can be directedto a final Water Storage Area. S

Bioreactor #3 is an aerated earthen basin andmay also be synthetically lined if necessary.
The bioreactor further treats the wastestreamthrougha long retentionperiod and ectensive
additional microbial nutrient utilization. Excesswaterfrom Bioreactor#3 gravity flows or is
pumpedto a final Water Storage Area which is used to provide an adequatetemporarystorage
volume and polish the wastestreamprior to final irrigation on the sprayfields.

If minimizing freshwater usageandior minimizing sprayfield irrigation is desirable, Bion
will designaPolishingEcoreactorto completethe treatmentprocess. The PolishingEcoreactor
is aconstructedwetlandtypeof treatmentcomponent,which is extremelyeffective for the low
nutrient containing water typically createdin a Bion. NMS. The Polishing Ecoreactoris a
flooded, vegetatedareain which nutrientswill be removed from the waste streamby meansof

a vegetative—~tiicrobial complex. The PolishingEcoreactot consists of a series of cells separated
by small internal bermswith flow control structures to regniate water levels. A portion of the
Polishing Ecoreactormay be used to produce nutrient rich plants andlor organic soil. The
PolishingEcoreactorhasthe appe.aranceof a native wetland, which provides wetland habitat for
wildlife, and in general,presentsan attractiveenvironmentalimage. S
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aeration industries, inc.
I-Iaze1t~neGates • Chaska,Minnesota553iS
1—800—328—8287 (612) 448—6789
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• From: Dan Heacock - S - - . -

To EPAI177, A~t’~olE~O~O1~ REGDO1 PEOPoL EPA1
Date: 7/8/96 12:14cm - . -S . -. -- --, -‘S

-, . Subject: Murphy Family Farms - ~‘eor:a Co. -. - .

i -received a cal. from Doug Lenhar: of ~urphy Family Farms re~gardinga - - -. S

potential swine contract operation in eoria Co. south of Elmwood. Doug
Lenhart. indicated the following: The ty~icalMu~phy Family farm operation

consists cf a 3600 Sow operation and/c: a seperate nursery operation with
buildings each housing 2300 pigs from L7 days old to 40 lbs. each. The pigs.

are to be shipped cut of state after they reach ~0 lbs. They ~iill be applying
for a stormwater ~PDES permit for the scw operation which will disturb S

approximately 10 acres. The facil~cy (b~ildings~ lagoons, etc.) will be o~ed.
by an individual operator, who raises Murchys hogs. Doug Len.harz indicated
chat he could ~end in an application. for the 1~vestock N?DES termic, although
he stated the facility would be designed with a 1~lagoonhIand laud application
without a discharge to waters of the state. I stated chat, if he sent plans and
an application for our review, and the review confirmed the “no discharge
plan for the facility the Agency would :rcbably issue a no permit ~e~Lired -
letter. Mr. Lenhart had previously discussed with Eric ~ckerr~’an the ~ropoaed
facility. Mr. Lenharc will be calling r.e to provide the name and address of

-the operator to send the. scarmwater aç~iications to. -

DLH
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C
UnitedStatesDistrict Court,

W.D. Kentucky,
Owensboro Division.

SIERRA CLUB, iNC., Mary B. Edwards, Norma
Caine,andLeesa Webster, Plaintiffs,

v.
TYSONFOODS,iNC., Tyson Children

Partnership,AdamsChicken Farms, Stirman
Adams,BuchananLivestock,BuchananFarms,’and

Roland Buchanan, Defendants. -

CIVIL ACTION NO. 4:O2CV-73-M.

Nov. 7, 2003.

Background: Owners of land located near chicken
production farms, together with environmental
group, brought action against farm owners-and
operators, alleging failure to report releases of
ammonia from chicken droppings in violation of the
Comprehensive Environmental Response,
CompensationandLiability Act (CERCLA) and the
Emergency Planning and Community Right to
Know Act (EPCRA). Cross-motions for summary
judgmentwere filed.

Holdings: The District Court, McKinley, J., held
that: -

(1) owners and environmental group had standing
to bring action;
(2) farms were not exempt from reporting
requirements of CERCLAand EPCRA;
(3) the whole farm site, rather than each poultry
house, was a “facility”;
(4) under CERCLA, wholly owned subsidiary of
food production company was a “person in charge”
of two chicken production facilities under contract
with growers;and
(5) partnership that leased chicken production
facility to chickenproductionfarm was not “person
in qharge.”
Motions grantedin partanddeniedinpart.

- WestHeadnotes
[1] FederalCivil Procedure �~103.2
170Akl03.2Most Cited Cases
Standing is a core component of the case or
controversy requirement of Article III of the United
StatesConstitution.U.S.C.A. Const. Art. 3, § 2, cl.

[2] Federal Civil Procedure �~103.2
l7OAkl 03.2 Most Cited Cases
The standing doctrine under Article III of the
United States Constitution is designedto confme
the courts to adjudicating actual cases and
controversies by ensuring that the plaintiff has
alleged such a personal stake in the outcome of the
controversy as to warrant his invocation of federal
court jurisdiction and to justify exercise of the
court’s remedial powers on his behalf. U.S.C.A.
Const. Art. 3, § 2, cI. 1.
[3] FederalCivil Procedure �103.2
l70Ak103.2MostCitedCases
The injury in fact test to establish standing under
Article III of the United States’ Constitution requires
more than an injury to a cognizable interest; jt
requires that the party seeking review be himself
among the injured. U.S.C.A. Const. Art. 3, § 2, cl. 1

[4] Associations �~‘20(1)
4lk20(l) MostCited Cases

- An organizationhas standingunderArticle III of
the United States Constitution to bring suit on
behalf of its members when: (1) its members would
otherwise have standing to sue in their own right;
(2) the interests it seeks to protect are germaneto
the organization’spurpose;and (3) neither the- claim
asserted nor the relief requested requires the
participationof individual membersin the lawsuit.
U.S.C.A. Const.Art. 3, § 2, cl. 1.
[5] FederalCivil Procedure �~‘103.2
l70Akl03.2MostCited Cases
The party invoking federal jurisdiction bears the
burden of establishing that it has standing to pursue
theaction.U.S.C.A. Const. Art. 3, § 2, cl. 1.
[6] Environmental Law �‘656
l49Ek656 Most Cited Cases
Allegations by ownersof land locatednearchicken
production farms that ammonia emitted by chicken

Copr. ©2004West. No Claimto Orig. U.S. Govt.Works.
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droppings curtailed their activities and forced them
to cancel outdoor events, and that failure of farm
operators to report ammonia releases denied them
access to critical information and impairedability of
governmentagencies to respond to releases, were
sufficient to state injury in fact, as required to
establish standing to sue farm operators under the
Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) and the
Emergency Planning and Community Right to
Know Act (EPCRA). U.S.C.A. Const. Art. 3, § 2,
cl. 1; Comprehensive Environmental Response,
Compensation and Liability Act of 1980, § 101, 42
U.S.C.A. § 9601; Emergency Planning and
Community Right-To-Know Act of 1986, § 301, 42
U.S.C.A. § 11001.
[7] Federal Civil Procedure�Z~103.2
l70Akl03.2 Most Cited Cases
Injury required by Article III may exist solely by
virtue of statutescreating legal rights, the invasion
of which creates standing.U.S.C.A. Const. Art. 3, §
2, cl. 1.
[8] Environmen~a1Law �~656
149Ek65’6 Most Cited Cases
Owners of land located near chicken production
farms, alleging that farm operators failed to report-
dangerous levels of ammonia emitted from chicken
droppings, did not, in order to establish standing to
sue operators under the Comprehensive
Environmental Response, Compensation and
Liability Act (CERCLA) and the Emergency
Planning and Community Right to Know Act
(EPCRA), have to prove that a reportable quantity
of ammonia to trigger the reporting requirements
was released; owners presented evidence that

- poultry houses emitted ammonia and that studies
existed estimating amount of ammonia a poultry
house emits over a specific -time - period. -
Comprehensive Environmental Response,
Compensation and Liability Act of 1980, § 101, 42
U.S.C.A. § 9601; Emergency Planning and
Community Right-To-Know Act of 1986, § 301, 42
U.S.C.A. § 11001.
[9] Environmental Law �~656
l49Ek656 Most Cited Cases
Alleged failure by operators of chicken production
farms to give notice of ammonia released from
chicken droppings causedalleged injury to nearby
landowners,as required for landownersto establish
standing under Article III of the United States
Constitution to sue operators under Comprehensive

Environmental Response, Compensation and
Liability Act (CERCLA) and the Emergency
Planning and Community Right to Know Act
(EPCRA); absent notice of releases, government
agencies could, not mitigate them and protect
landowners from potential exposure. U.S.C.A.
Const. Art. 3, § 2, cl. 1; Comprehensive
Environmental Response, Compensation and
Liability Act, of 1980, § 101, 42 U.S.C.A. § 9601;
Emergency Planning and Community
Right-To-Know Act of 1986, § 301, 42 U.S.C.A. §
11001.
[10] Federal Civil Procedure�~103.3
l7OAkl 03.3Most Cited Cases
The redressability requirement for establishing

- standing under Article III of the United States
Constitution ensures that a plaintiff personally
would benefit in a tangible way from the court’s
intervention.U.S.C.A. Const. Art. 3, § 2, cl. 1.
[11] Injunction �~‘114(2)
2l2k114(2)Most CitedCases
A plaintiff seeking injunctive relief- demonstrates
redressability, as required to establish standing
under Article III of the United States Constitution,
by alleging a continuingviolation or the imminence
of a future violation of the statute at issue.
U.S.C.A. Const. Art. 3, § 2, cI. 1.
[12] Environmental Law �~‘656
l49Ek656 Most Cited Cases
A decision favorable to owners of land near
chicken,productionfarm that emittedammoniafrom
chicken droppings,in their actionseekinginjunctive
relief against farm operatorsunder Comprehensive
Environmental Response, Compensation and
Liability - Act (CERCLA) and the Emergency

- - Planning and Community Right to Know Act
(EPCRA), would, jedress owner’s injuries, as

required to establish standing; favorable decision
would require farm operators to provide notice that
a specific episodic releaseof ammoniahadoccurred
or that specific continuousreleaseswould occur in
the future, allowing landowners to take
precautionary steps to protect themselves from
releasesand allowing governmental agencies to
respond. ComprehensiveEnvironmental Response,
CompensationandLiability Act of.1980, § 101, 42
U.S.C.A. § 9601; Emergency Planning and
CommunityRight-To-KnowAct of 1986, § 301, 42
U.S.C.A. § 11001.
[13] Environmental Law �~415
l49Ek4l5 MostCitedCases
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[131 Environmental Law �‘441
149Ek441 Most Cited Cases
Chicken production farms which released ammonia
from chicken droppings were not exempt from
reporting requirements of Comprehensive
Environmental Response, Compensation and
Liability Act (CERCLA) and Emergency Planning
and Community Right to Know Act (EPCRA),
despite fact that there was no generally accepted
methodology or model for estimating the amount of
ammonia chicken production facilities emit.
Comprehensive Environmental Response,
Compensation and Liability Act of 1980, § 101, 42
U.S.C.A. § 9601; Emergency Planning and
Community Right-To-Know Act of 1986, § 301, 42
U.S.C.A. § 11001. -

[141 Environmental Law �460
149Ek460 Most Cited Cases -

Fact that Environmental Protection Agency (EPA)
had not enforced reporting requirements of
Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) or
Emergency Plai~iningand Community Right to -
Know Act (EPCRA) against animal production
facilities did not prohibit citizen enforcement suit
against chicken production farm operators for
violation of such requirements. Comprehensive
Environmental Response, Compensation and
Liability Act of 1980, § 101, 42 U.S.C.A. § 9601;
Emergency Planning and Community
Right-To-Know Act of 1986, § 301, 42 U.S.C.A. §
11001.
[15] Environmental Law �~‘415
l49Ek4l5MostCitedCases
[151 Environmental Law �~441
l49Ek441 Most Cited Cases
Fact that government had knowledge of ammonia
emissions from chicken production farm did not
automatically exempt farm operators from reporting
requirements under Comprehensive Environmental
Response, Compensation and Liability Act
(CERCLA) and Emergency Planning and
Community Right to Know Act (EPCRA); notice of
specific releases was required. Comprehensive
Environmental Response, Compensation and
Liability Act of 1980, § 103(a), 42 U.S.C.A. §
9603(a); Emergency Planning and ‘Community
Right-To-Know Act of 1986, § 304(3)(a), 42
U.S.C.A. § 11004(3)(a).
[161 Environmental Law �~415
l49Ek4l5 Most Cited Cases

[16] Environmental Law �‘441
149Ek44l Most Cited Cases
Actual or constructive knowledge of a release of a
reportable quantity of a hazardous substance, rather
than mere knowledge that some release occurred,
creates a duty to report under the Comprehensive
Environmental Response, Compensation and
Liability Act (CERCLA) and Emergency Planning
and Community Right to Know Act (EPCRA).
Comprehensive Environmental Response,
Compensation and Liability Act of 1980, § 103(a),
42 U.S.C.A. § 9603(a); Emergency Planning and
CommunityRight-To-Know Act of 1986, § 301, 42
U.S.C.A. § 11001.
[17] Environmental Law �~415
149Ek415 Most Cited Cases
[171 Environmental Law �‘441
149Ek44lMostCitedCases
Where chicken production farms which released
ammonia from chicken droppings consisted of
several poultry houses on a contiguous site, the
whole farm site, rather than each poultry house, was
the regulated “facility” for purposes of reporting
requirements under Comprehensive Environmental
Response, Compensation and Liability Act
(CERCLA) and Emergency Planning and
Community Right to -Know Act (EPCRA); all
poultry houses at a site were operated together for a
singular purpose. Comprehensive Environmental
Response, Compensation and Liability Act of 1980,
§ 101(9),’ 42 U.S.C.A. § 9601(9); Emergency
Planning and Community Right-To-Know Act of
1986, § 301,42 U.S.C.A. § 11001.

[18] Environmental Law �~415
l49Ek4l5 MostCitedCases
[18] Environmental Law �~441
l49Ek441 Most Cited Cases - -

In instances where a hazardous substance or
contamination is confinedto an individual building
or structure, the “facility,” for purposes of reporting
requirementsunder ComprehensiveEnvironmental
Response, Compensation and Liability Act
(CERCLA) and Emergency Planning and
Community Right to Know Act (EPCRA), is
properly limited to this unit; however, when -

multiple sources of hazardous substances are
grouped together, the “facility” encompassesthe
entire area and extends to the bounds of the
contamination. Comprehensive Environmental
Response, Compensation and Liability Act of 1980,
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§ 101, 42 U.S.C.A. § 9601; Emergency Planning
and Community Right-To-Know Act of 1986, §
301, 42 U.S.C.A. § 11001.

[19] Environmental Law �~415
149Ek4l5 Most Cited Cases
[191 Environmental Law �~441
149Ek44l Most Cited Cases
Release of ammonia from chicken production
farms was not a continuous release subject to
reduced reporting requirements under
Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) and
exempt from EmergencyPlanning and Community
Right to Know Act (EPCRA) requirements; person
in charge of farm operations had not notified any
agency of any releases, or established that releases
were continuous rather than episodic.
Comprehensive Environmental Response,
Compensation andLiability Act of 1980, § 103, 42
U.S.C.A. § 9603;, 40 C.F.R. § 302.8(e); Emergency
Planning and Community Right-To-Know Act of
1986, § 301,42 T.~r.S.C.A. § 11001.
[20] Environmental Law �‘415
149Ek4l5 Most Cited Cases
Chickenproduction farms which releasedammonia
from chicken droppings were not exempt from
reporting requirements of Emergency Planning and
Community Right to Kiiow Act (EPCRA) as
“routine agricultural operations”; exemption applied
only to substances stored or used by the agricultural
user, and alleged reporting violation was based on
venting of gaseous ammonia into the atmosphere,
not storage of chicken manure or application of
chicken manure to farm fields. Emergency
Planning and Community Right-To-Know Act of
1986, § 311, 42U.S.C.A. § 11021. -

[21] Environmental Law �~415
149Ek4l5 Most Cited Cases
[21] Environmental Law �~441
l49Ek44l MostCited Cases
Chicken production farms which releasedammonia

-from chicken droppings were not exempt from
reporting requirements of Comprehensive
Environmental Response, Compensation and
Liability Act (CERCLA) and Emergency Planning
and Community Right to Know Act (EPCRA) as the
normal application of fertilizer; challengedrelease’
was venting of gaseous ammonia into the
atmosphere from the chicken houses, not from

storage of chicken manure or the application of
chicken manure to farm fields. Comprehensive
Environmental Response, Compensation and
Liability Act of 1980, § 101, 42 U.S.C.A. § 9601;
Emergency Planning and Community
Right-To-Know Act of 1986, § 301, 42~U.S.C.A.§
11001.
[22] EnvironmentalLaw �~441
149Ek44l Most Cited Cases
The owner or operator of a facility is not always a
“person in charge” for purposes of reporting
requirements under Comprehensive Environmental
Response, Compensation and Liability Act
(CERCLA); proper inquiry is whether
owner/operator occupies positions of responsibility
and power, and whether they are in a position to
make timely discovery of a release, direct the
activities that result in the pollution, and have the
capacity to prevent and abate the environmental
damage.Comprehensive- Environmental Response,
Compensation and Liability Act of 1980, § 103, 42
U.S.C.A. § 9603.

[23] Environmental Law �~441
l49Ek44l Most CitedCases
Wholly owned subsidiary of food production
company was a “person in charge” of a chicken
production facility which released ammonia from
chicken droppings, for purposes of reporting
requirementsunder ComprehensiveEnvironmental
Response, Compensation and Liability Act
(CERCLA), where subsidiary leased facility,
subsidiary employees performed all duties
necessaryto raise chickens there, and subsidiary
clearly occupied a position of responsibility and
power and was in ‘a-- -position to make timely
discovery of ammonia releases. Comprehensive
Environmental Response, Compensation and
Liability Act of 1980, § 103, 42 U.S.C.A. § 9603.

[24] Environmental Law �~441
l49Ek441Most CitedCases
Wholly owned subsidiary of food production
company was a “person in charge” of two chicken
production facilities for which it had contractswith
chicken growers, for purposesof reporting alleged
ammonia releases- from facilities under
Comprehensive Environmental Response, and
Liability Act (CERCLA), though subsidiary merely
provided chicks, feed, veterinary services,
medication, and technical advice to growers;
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subsidiary had its, own technical advisors who
monitored facilities on weekly basis, subsidiary was
involved in facility design and equipment
specifications, directed growers how to build and
orient chicken houses, how to heat, cool, and
ventilate buildings, andhow to illuminate housesto
ensure optimum chicken growth. Comprehensive
Environmental Response, Compensation and
Liability Act of 1980,§ 103, 42 U.S.C.A. § 9603.

[25] Environmental Law �~415 -

149Ek4l5 Most Cited Cases
Wholly owned subsidiary of food production
companywas an “operator” of chicken production
farms which released ammonia from chicken
droppings, for purposesof reporting requirements
underEmergencyPlanning and Community Right
to Know Act (EPCRA); subsidiary managedand
directed many of the operations related to the
venting of ammonia. Emergency Planning and
Community Right-To-KnowAct of 1986, § 304(a),
42 U.S.C.A. § 11004(a).

[261 Environmental Law �~415
l49Ek4l5MostCitedCases
For purposes of reporting requirements under
Emergency Planning and Community Right to
Know Act (EPCRA), an “operator” is someonewho
directs the workings of, manages,or conductsthe
affairs of a facility. Emergency Planning and
CommunityRight-To-Know Act of 1986, § 304(a),
42U.S.C.A.§ 11004(a).

[27] EnvironmentalLaw �~441
149Ek441 Most Cited Cases
Partnershipthat - leased chicken production facility
to chicken production farm was not “person in

charge” of facility, as requiredfor partnershipto be
liable for allegedfailure to reportammoniareleases
from farm in violation of Comprehensive
Environmental Response, Compensation and
Liability Act (CERCLA); partnership was not
involved in daily productionoperationsandwasnot
in a position to detect,preventand abate a release
of hazardous substances. Comprehensive
Environmental Response, Compensation and
Liability Act of 1980, § 103, 42 U.S.C.A. § 9603.

[28] Environmental Law �~415
- 149Ek415 Most Cited Cases
Partnershipthat leasedchicken production facility

to chickenproduction farm was not an “owner” or
“operator” of facility, as required for partnershipto
be liable for alleged failure to report ammonia
releases from farm in violation of Emergency
Planning and Community Right to Know Act
(EPCRA); there was no evidencethat partnership
managed, directed, or conducted activities of
facility related to pollution. Emergency Planning
and Commumty Right-To-Know Act of 1986, §
304(a), 42 U.S.C.A. § 11004(a).
*698 Aaron Isherwood, Barclay Rogers, Patrick
Gallagher, San Francisco, CA, John Harbison,
Ronald Shems, Shems Dunkiel & Kassel,
Burlington, VT, Phillip J. Shepherd,Frankfort,KY,
for Plaintiffs.

*699 James Wendell Taylor, Lexington, KY,

Judith A. Villines, Frankfort, KY, Laura D. Keller,
Louisville, KY, Stites & Harbison, Flem Gordon,
Gordon & Gordon, P.S.C., Madisonville, KY, for
Defendants.

IV[EMORANDTJM OPINION AND ORDER

McKINLEY, District Judge.

‘~‘1This matter is before the Court on Plaintiffs’
Motion for Partial Summary Judgment as to the
First and SecondCausesof Action [DN 44]; on a
motion by Defendants for summary judgmenton the
CERCLAand EPCRAissues [DN 49]; on a motion
by Defendants, Tyson Food on its behalf and on
behalf of Tyson Chicken for partial summary
judgmenton the issue of “person in charge” [DN
50]; on a motion by Defendant, Tyson Children
Partnership, for partial summaryjudgment on the’
issue of “person in charge” [DN 48]; on a motion
by Plaintiff to stay considerationof Tyson Food’s
motion for partial summaryjudgment on the issue
of “person in charge”[DN 61]. Plaintiffs allegethat
Defendants have failed to report ammonia
emissions from certain chicken production
operations in Kentucky in violation of the
Comprehensive Environmental Response
Compensation and Liability Act (“CERCLA”), 42
U.S.C. §~9601-9675,and the EmergencyPlanning
andCommunity Right-to-Know Act (“EPCRA”), 42
U.S.C. § 11001-11050, and also allege that the
operations constitute nuisances under state law.
Plaintiffs seek damagesand penalties, as well as
declaratoryand injunctive relief, By agreementof
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the parties, the parties are attemptingto simplify the
litigation by submitting dispositive motions on
certain thresholdissuesat the initial phaseof the
litigation. See Joint Status Report and Rule 26(f)
Report of Counsel, September 10, 2002 [DN -18].
A limited amountof discoveryhasbeenconducted.
Fully briefed, these matters are ripe for decision.

STANDARD OF REVIEW

In order to grant a motion for summaryjudgment
or for partial summaryjudgment, the Court must
fmd that the pleadings, together with the
depositions, interrogatoriesand affidavits, establish
that there ‘is no genuine issue of material fact and

- that the moving party is entitled to judgmentas a
matter of law. Fed.R.Civ.P.56. The moving party
bears the initial burden of specifying the basis for
its motion and of identifying that portion of the
recordwhich demonstratesthe absence-of a genuine
issue of material fact. CelotexCorp. v. Catrett, 477
U.S. 317, 3,22, 106 S.Ct. 2548, 91 L.Ed.2d 265
(1986). - Once the moving party satisfies this
burden, - the non-moving party thereafter must
produce specific facts demonstrating a genuine
issue of fact for trial. Andersonv. Liberty Lobby,
Inc., 477 U.S. 242, 247-48, 106 S.Ct. 2505, 91
L.Ed.2d 202 (1986).

Although the Court mustreview the evidencein the
light most favorable to the non-moving party, the
non-moving party - is required to do more than
simply show that there is some “metaphysicaldoubt
as to the material facts.” Matsushita Elec. Indus.
Co. v. Zenith Radio Co., 475 U.S. 574, 586, 106
S.Ct. 1348, 89 L.Ed.2d 538 (1986). The Rule
requires the non-moving party to present“specific
facts showing there is a genuine issue for trial.”
Fed.R.Civ.P. 56(e) (emphasis added). Moreover,
“[t]he mere existence of a scintilla of evidence in
support of the plaintiffs position will be
insufficient; there must be evidence on which the
jury could reasonably find for the plaintiff.”
Anderson,477 U.S. at 252, 106 S.Ct. 2505.

FACTS

**2 There are four chicken production operations

at issue in this case: (1) the’ “Tyson *700
Operation,” consisting of 24 poultry houses, is
located at or near 4200 Ilsey Road in Earlington,

Hopkins County, Kentucky, and is owned by Tyson
Children Partnership and leased by Tyson Chicken,
Inc.; (2) the “Adams Operation,” consisting of 16
poultry houses,is locatednear 2300 Kentucky 593
in Cathoun, McLean County, Kentucky, and is
owned by Adams; (3) “Buchanan # 1 Operation,”
consisting of 24 poultry houses, is locatedat or near
1886 Gravel Pit Road and/or 53 Honeysuckle Lane,
and/or 63 Davis Road in Sebree,WebsterCounty,
Kentucky, and is owned by Buchanan; and (4) the
“Buchanan # 2 Operation,” consisting of 16 poultry
houses, is located at or near 1061 Collins Road
and/or 1097 Collins Road in Sebree, Webster
County, Kentucky, and is ‘owned by Buchanan. See
Declaration of JohnBlair, Exhibits A-D [DN 45].

The broiler housesare generally40 to 43 feetwide
and 400 to 500 feet long and generally 50 to 60 feet
apart. The houses are roofed and insulated, and
constructedto prevententry of other animals. The
chicken production farms share common access
roads and interconnectingroads. Tyson Chicken
[FN1] typically delivers between 160,000 and
180,000 chickens to a farm at a time, roughly
enough to fill 8 chicken houses. Tyson Chicken
delivers feed to all of Defendants’ operations almost
daily. Tyson Chicken formulates, makes, and owns
the feed andmaintainsfeed delivery records.Tyson
Chicken retains ownershipof the chickensand feed
while at the chicken production operations.
Through its contractswith the growers,Adams and
Buchanan, Tyson Chicken mandates that they
cooperate with it in adopting and/or- installing
recommended management practices and
equipment. Tyson Chicken provides their growers
with a “Broiler Growing Guide” to ensure that they
raise the chickens according to Tyson Chicken
standards. Under the contract, Tyson Chicken
reserves the right to unfettered access to the
growers’ property. ‘ Tyson - Chicken technical
advisors visit the Adams and Buchanan operations
on approximatelya weekly basis.The chickensare
fed, watered, and cared for by the growers--e.g.
Adams and Buchanan [FN2]--for approximately
forty-nine to fifty-one days. At that time, Tyson
Chicken picks up the chickens from the facilities.

FN1. As discussed more fully below,
becauseof the early stageof this litigation,
the Court is unable- at this time to
determine the role Tyson Foods plays in
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both the operation of its subsidiary Tyson
Chicken and in the operation/management
of the poultry houses in question.

- FN2. The grower for the Tyson Operation
is Tyson Chicken. Tyson Chicken leases
the operation from Tyson Children
Partnership.

Ammonia is a colorless, irritant gas produced by
decomposing animal waste. For purposes of
chicken production operations, the growers grow
chickensin houseson a floor of litter, generally a
layer of rice hulls. When the birds defecate, their
waste collects in the litter. Ventilation in the
poultry housesis necessaryto protect the health of
the chickens and is accomplished by a combination
of exhaust fans and vents. The grower controls
ventilation by adjusting which fans are operating
and which vents are open.Many of the ventilation
tasks, along with feed, water, andheatingor cooling
tasks, are automated.After a flock is caught and
removed for prdcessing, the grower generally will
remove a small layer of 1 or 2 inches of the litter
that is usually found below the watering lines and
that is found in clumps due to higher moisture
content; this process of removal is called
“decaking.” Proper decaking is necessary to
provide a *701 suitable environment for the
placement of baby chicks for the next production
cycle. The growers decake the litter after every
flock, but they do a total cleanout--thatis, removal
of the litter, about every two years.

STATUTORY BACKGROUND

**3 Plaintiffs complaint alleges the chicken
production operations discharge dangerous
quantities of ammonia into the environment.
Plaintiffs allege that Defendants have failed to
report these releases to the appropriate authorities in
violation of the Comprehensive Environmental
Response, Compensation, and Liability Act
(“CERCLA”), 42 U.S.C. §~9601-9675 and the
Emergency Planning and Community Right to
KnowAct (“EPCRA”), 42 U.S.C.§~11001-11050.

CERCLAand EPCRA provide, in combination, for
federal, state, and local governments to receive
immediate notification of releases of hazardous
substances into the environment so that these

govemment agencies can initiate appropriate
responses. Specifically, Section 103 of CERCLA
providesthat anypersonin chargeof a facility from
which a hazardous substance has been released in a
reportable quantity (RQ) must immediately notify
theNationalResponseCenter(“NRC”). 42 U.S.C. §
9603(a).Releasesthat exceed 100 pounds per day
must be reported under section 103. 42 U.S.C. §
9603; 40 C.F.R. § 302.4. Section 103(f)(2) of
CERCLA further provides for relaxed reporting
requirements for substances that are classifiedas a
continuousrelease.42 U.S.C.§ 9603(f).

EPCRArequires owners or operators of facilities to
provide immediate notice of the release of an
extremely hazardous substance or CERCLA
hazardous substance to the designated state
emergency response commission (“SERC”) and the
emergency coordinator for the appropriate local
emergency planning commission (“LEPC”). 42

-U.S.C. § 11004(a); 40 C.F.R. § 355.40(b)(l). The
statute also requires a written follow-up emergency
notice to the SERC and the LEPC “[a]s soon as
practicableaftera release.”42 U.S.C.§ 11004(c).

CERCLA authorizes any person to “commencea
civil action on his own behalf ... againstanyperson

who is allegedto be in violation of anystandard,
regulation, condition, requirement,or order which
has become effective pursuant to this chapter....” 42
U.S.C. § 9659(a)(1). Similarly, enforcement of
EPCRA can occur through the - citizen-suit
provision, 42 U.S.C. § 11046(a)(1), which
authorizes civil penalties and injunctive relief
against “[a]n owner or operator of a facility for
failure,” among other things, to “[s]ubmit a
followup emergency notice” as required under
Section 304(c) of EPCRA. 42 U.S.C. §
1 1046(a)(l)(A)(i). -

DISCUSSION

Plaintiffs have moved for partial summary
judgment as to the First and SecondCauses of
Action set forth in the First Amended Complaint
arguing that (1) a “facility” under the definitions
contained in both CERCLAand EPCRA includes
multiple chicken housesthat are located on single
or adjacentsiteswithin a concentratedarea;and (2)
that Tyson Foods, including its wholly -owned
subsidiary, Tyson Chicken, Inc., is an operator and
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thus liable under ,CERCLA for the unreported
ammonia releases occurring at the chicken
production facilities. [DN 44]. Defendants have
moved for summary judgment on the CERCLAand
EPCRAclaims as well arguing that (1) the Plaintiffs
lack standing to assert their federal statutory claims
becausethey cannotdemonstratethat non-reporting
of ammonia emissions *702 under CERCLA and
EPCRA has causedthemany injury in fact; (2) that
the Defendantsarenot in violation of CERCLA and
EPCRA becausethey have no knowledge that a
reportable quantity of ammonia has been released
from any facility at issue herein; (3) that no
reportingof releasesunderEPCRA andCERCLA is
required because if any releases from chicken
production operations are reportable, they are
continuous; (4) that the Defendants are not required
to report ammonia releases from chickenproduction
operations because it is used in routine agricultural
operations; (5) that each poultry house or litter shed
is a separatefacility under CERCLA andEPCRA;
(6) that notification of the EPA and other agencies
is not necessary‘becausethose agencieshaveactual
knowledge of the releases in question; (7) that
Defendants have been denied fair notice of any
requirement to report ammonia emissions - from
poultry waste; (8) that the Defendants are not
required to report ammonia releases from the
chicken production operationsbecausethe release
falls within the Fertilizer Exception under
CERCLA; (9) that Tyson Foods and Tyson
Chickenare notpersonsin chargeof theAdamsand

Buchanan Facilities; and (10) that Tyson Children
Partnershipis not a personin chargeof the Tyson
Facility [DN 48,DN 49,DN 50].

I. STANDING

**4 [l][2][3] Before the Court can examine the

other issues raised by the parties, the Court must
addresswhether the Plaintiffs have standing to
assertclaims underCERCLA andEPCRA. A party
may not bring a suit in federal court without
standing. Standing is a “core component” of the
“case or controversy” requirement of Article III of
the United States Constitution. BroadenedHorizons
Riverkeepers v. United States Army - Corps oJ
Engineers, 8 F.Supp.2d730, 733 (E.D.Tenn.1998).
The standing doctrine is designed to confine the
courts to adjudicating actual cases and controversies
by ensuring that the “plaintiff has ‘alleged such a

personal stake in the outcome of the controversy’ as
to warrant his invocation of federal court
jurisdiction and to justify exercise of the court’s
remedial powers on his behalf.” Warth v. Seldin,
422 U.S. 490, 498-499,95 S.Ct. 2197, 45 L.Ed.2d
343 (l975)(quoting Baker v. Carr, 369 U.S. 186,
204, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962)). To
establish Article III standing to sue in federal court,
an individual plaintiff must establish three elements:

First, the plaintiff must have sufferedan “injury
in fact--an invasion of a legally protected

interest which is (a) concreteand particularized
and (b) “actual or immirent, not ‘conjectural’

or ‘hypothetical,’ “.... Second, there must be a
causal connection between the injury and the
conduct complained of--and the injury has to be
“fairly ... trace[able] to the challengedaction of
the defendant, and not ... th[e] result [of] the
independentactionof somethird party not before
the court.’.... Third, it must be “likely,” as
opposed to merely “speculative,” that the injury
will be “redressed by a favorable decision.”

BroadenedHorizonsRiverkeepers,8 F.Supp.2d at
733 (quoting Lujan v. Defendersof Wildlife, 504
U.S. 555, 560, 112 S.Ct. 2130, 119 L.Ed.2d 351
(1992) (citations omitted)); see also Bennett v.
Spear, 520 U.S. 154, 167, 117 S.Ct. 1154, 137
L.Ed.2d 281 (1997); Cox v. City of Dallas, -Texas,
256 F.3d 281, 304 (5th Cir.200l); Friends of the
Earth v. Laidlaw EnvironmentalServices,Inc., 528
U.S. 167, 120 S.Ct. 693, 145 L.Ed.2d 610 (2000).
“[T]he ‘injury in fact’ test requires more than an
injury to a cognizable interest. It requires that the

party seekingreview be himself amongthe injured.”
*7O3Lujan, 504 U.S. at 563, 112 S.Ct. 2130. In
short, the three constitutional requirements are
injury, causation,andredressability.

[4][5] An organizationhas standingto bring suit on
behalf of its members when: “(a) its members,
would otherwisehave standingto sue in their own
right; (b) the interests it seeks to protect are
germane to the organization’s purpose; and (c)
neither the claim assertednor the relief requested
requires the participationof individual membersin
the lawsuit.” Hunt v. Washington State Apple
Advertising Com’n, 432 U.S. 333, 343, 97 S.Ct.
2434, 53 L.Ed.2d 383 (1977). The party invoking
federal jurisdiction bears the burden of establishing
that it has standing to pursuethe action. FW/PBS,
Inc. v. City ofDallas, 493 U.S. 215, 231, 110 S.Ct.
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596, 107 L.Ed.2d 603 (1990).

Defendants allege that Plaintiffs are unable to
establish an injury in fact. Defendants maintain that
the only injury that could result from the alleged
reporting violation of CERCLAand EPCRAwould
be that the EPA would not have sufficient
information to evaluate the need for action.
Defendants contend that the EPA has knowledge
concerningammonia releases from chicken houses
since it is now attempting to ascertainwhetherthe
currentstate of scientific knowledgeis sufficient for
establishinga reliable emissionfactor that could be
used to determinewhether reporting is requiredat
all. Additionally, Defendantsargue that Plaintiffs
do not contend that they have any current evidence
of the amount of any release on any particular day
in a reportableamountat the farmsin question-they
merely contend that if they are allowed’ to test at the
farms they believe they can show the farms will
have reportable emissions. Defendants assert that
Plaintiffs’ claims are therefore purely hypothetical
and conjectural. Further, Defendantscontend that
Plaintiffs cannotestablish that they havean injury
that will not be redressed without a decision
favorableto the Plaintiffs. Except for the argument
that the individual Plaintiffs do not have standing,
the Defendants have not challenged whether the
organization has met the other standing
requirements.

- A. Injury in Fact -

**5 [6] Plaintiffs have plainly demonstratedinjury

in fact. The individual Plaintiffs have alleged a
violation of their right to use the area aroundthe

- chicken production operations without being
- exposed,,,either - knowingly or unknowingly, to

harmful pollutants allegedly releasedwithout proper
notice. Plaintiffs allege that the ammonia emitted

by Defendants’ operations greatly diminish their
ability to use and enjoy their property. Odors
associatedwith the Defendants’operationsforce the
Plaintiffs to curtail their activities on their farmsand
often force them to cancel outdoor eventsbecause
of the odors and potentially dangerouschemicals

- allegedly released from Defendants’ facilities.
Plaintiffs have both detailedtheir use of the affected
area, as well as the ways in which their use is
threatened by the alleged releases of ammonia.
[FN3] The faCts alleged in these declarations are

sufficient to meet the injury in fact requirement
under Lujan. Lujan, 504 U.S. at 560, 112 S.Ct.
2130; Heart of AmericaNorthwestv. Westinghouse
Hanford, 820 F.Supp. 1265, 1266-70
(E.D.Wash.1993).

FN3. Defendants argue that Plaintiffs have
failed to allege injury in fact becausethe
alleged injury results from releases, not
from the failure to give notice. The Court
will consider this argument in the
discussion of causality. -

[7] Further,Plaintiffs also allegean injury to their
right to be informed in a timely manner of any
releasesfrom the *704 operationsso that they may
take whatever precautionary steps are necessary.
Plaintiffs arguethat Defendants’failure to reportthe
ammoniareleaseshasharmedthe Plaintiffs because
it has denied them access to critical information and
has impaired the ability of government agencies to
properly respondto releases.Plaintiffs havealleged
precisely the type, of injury--failure to receive
information--that Congressintended to preventby
enacting the reporting requirements of both
CERCLA and EPCRA. Notably, the Supreme
Court in discussing the purpose of EPCRA has
statedas follows: “EPCRA establishesa framework
of state, regional and local agenciesdesignedto
inform the public about the presenceof hazardous
and toxic chemicals,and to provide for emergency
response in the event of health-threatening
releases.” Steel Co. v. Citizens for a Better
Environment, 523 U.S. 83, 86, 118 S.Ct. 1003, 140
L.Ed.2d 210 (1998). It is well establishedthat the
“injury requiredby Article III may exist solely by
virtue of ‘statutes creating legal rights, the invasion
of which createsstanding.’ “ Warth, 422 U.S. at
500, 95 S.Ct. 2197 (citations omitted); see also
Lujan, 504 U.S. at 578, 112 S.Ct. 2130; Federal
Election Com’n v. Akins, 524 U.S. 11, 20, 118 S.Ct.
1777, 141 L.Ed.2d 10 (1998)(SupremeCourt noted
that it “haspreviously heldthat a plaintiff suffersan
‘injury in fact’ when the plaintiff fails to obtain
information which must be publicly disclosed,
pursuantto a statute.” Id. at 21, 118 S.Ct. 1777).
[FN4]

FN4. The Court recognizes that the
SupremeCourt in SteelCo. notedthat they
had “not had occasionto decide whether
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being dep~ived of information that is
supposed to be disclosed under EPCRA-or
at leastbeing deprivedof it whenonehas a
particular plan for its use-is a concrete
injury in fact that satisfied Article III.”
SteelCo., .523 U.S. at 105, 118 S.Ct. 1003.
The SupremeCourt declinedto reachthat

question because it found that the
- complaint in that case failed the third test

of standing, redressibility. From a review
of the case law, and as discussedabove,
the Court believes that under the facts of
the present case, the Supreme Court would
find an injury in fact that satisfies Article
III.

[8] The Defendants further argue that Plaintiffs
have failed to allege an injury in fact becausethey
can not prove that the Defendantshave releaseda
reportable quantity of ammonia triggering the
reporting requirement under either CERCLA or
EPCRA. Requiring the Plaintiffs at this stageof the
litigation to show the exact amount of the release of
ammonia from the chicken production operations as
a condition for standing“confusesthejurisdictional
inquiry (does the court have powerunderArticle III
to hear the case?) with the merits inquiry (did the
defendant[s] violate the law?).” Ecological Rights
Foundationv. Pac(flc Lumber Co., 230 F.3d 1141,
1151(9th Cir.2000). Seealso Friends of the Earth,
Inc. v. Laidlaw EnvironmentalServices, Inc., 528
U.S. 167, 182, 120 S.Ct. 693, 145 L.Ed.2d 610
(2000). Plaintiffs have presented evidence that
poultry housesemit ammoniaand that studiesexist
that estimate the amount of ammonia a poultry
houseemits- overa specificperiod of time. Whether
this will be sufficient to establish violations of the

reporting requirements of CERCLA and EPCRA
remains to be seen. However, considering that little
discovery has been conducted at this stage of the
litigation, the Plaintiffs need not prove that the
Defendants have, in fact, violated the reporting
requirements in order to obtain standing; this is
instead a question of whether Plaintiffs can prove
their case.Id.

**6 Forthesereasons,the Court concludesthat the

Plaintiffs have alleged facts, supported by
declarations,which demonstratea concrete, actual
injury and thus satisfy the first standing
requirement--injury in fact.

*705 B. Causality

[9] Similarly, the Court finds that Plaintiffs have
demonstrateda causal connection between the
injury and the conduct complained of. The Court
rejects the Defendantsargumentthat the injury in
question results from the release of the ammonia
and not the Defendants failure to give notice of the
release.

The purposeof CERCLA notice requirementis to
provide the EPA andother regulatoryagencieswith
the information they need to assess hazards and
mitigate potential injury from releases. Similarly,
EPCRA establishes a framework of agencies
designed to inform the public aboutthe presenceof
hazardous and toxic chemicals, and to provide
emergency response in the event - of
health-threateningreleases. Without the required
notices of, alleged releases,regulatory agenciesare
without knowledge of the releases; and are
consequentlyimpeded from adequatelymitigating
the releases.As a- result, Plaintiffs who use the
affected environment are therefore injured by
potential exposure to the hazardous releases. See
Heart of AmericaNorthwest, 820 F.Supp.at 1271.
The procedureswhich Plaintiffs seekto enforceare
designed to protect Plaintiffs’ interest in avoiding
exposure to hazardous substances in the
environment. Id. at 1273. Therefore, the Court
fmds that Plaintiffs’ allegedinjury is fairly traceable
to the challenged actions of Defendants and thus
satisfies the second standing requirement.

C.- Redressability

[10] [11] The redress ability requirement ensures
that a plaintiff “personally would benefit in a
tangible way from the court’s intervention.” Warth,
422 U.S. at 508, 95 S.Ct. ‘2197; Friends of the
Earth, Inc. v. Gaston CopperRecycling Corp., 204
F.3d 149, 162 (4th Cir.2000). A plaintiff seeking
injunctive relief, as in the present case,
demonstrates redressability by “alleg[ing] a
continuing violation or the imminence of a future
violation” of the statuteat issue.SteelCo., 523 U.S
at 108, 118 S.Ct. 1003. Plaintiffs seek injunctive
and other relief for Defendantsalleged continuing
and threatenedfuture violations of the reporting
requirements.
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[12] In the presentcase,a decision favorableto the
Plaintiffs would redress their injuries because it
would require the Defendants to provide notice that
a specific episodic release of a hazardous substance
has occurred or that specific continuous releases
will occur in the future which would allow the
Plaintiffs to take whatever precautionary steps
necessary to protect themselves from the ammonia
releases.

Furthermore, although the EPA, along with other
govemmentalagencies,may alreadyknow that the
poultry housesemit high levels of ammoniaand, as
Defendants argue, may be studying ways to
effectively measure such release, such defense is
inappropriateto challengestandingwhere what the
Plaintiffs seek is enforcementof statutesCongress
designedin part for Plaintiffs’ benefit.SeeHeart of
America Northwest, 820 F.Supp. at 1273 (citing
Women’s Equity Action League v. Cavazos, 879
F.2d 880, 886 (D.C.Cir.1989)). The notice
requirements under CERCLA and EPCRA are
designedto enable the appropriate governmental
agencies’to respondto hazardousreleasesandunder
EPCRA, specifically, to notify the public of such
releases. It is therefore reasonable for the Court to
also fmd that if Defendants complied with the
notice requirements, then the appropriate
govemmental agencies might respond to the release.

**7 For these reasons,

Plaintiffs’ alleged injury
redressedby a decision
favorable to Plaintiffs.

Basedon the above discussion,the Court finds that
the individual Plaintiffs, as well as Sierra Club,
havestandingto assert claims underCERCLA and
EPCRA.

II. EXEMPTION FOR ANIMAL
PRODUCTIONOPERATIONS

[13] Defendants argue that there is no generally
accepted methodology or model for estimating the
amount of ammonia chicken production facilities
emit. According to Defendants, the EPA is currently
addressingthe issue of whether there is reliable
scienceto determinewhether reporting is required
for thesetype of facilities, and as a result, they are
not required to report ammonia releases. The

problem with this argument is that Defendants cite
no authority which exempts animal production
facilities from the reporting requirements of
EPCRA and CERCLA. If Congress had intended
such a result, it could have excluded animal
production facilities, such as poultry and swine,
from the reporting requirements.Congress clearly
knew how to exempt certain items from the
reporting requirements of CERCLAand EPCRA as
demonstrated by the fertilizer exclusion’ under
CERCLA Section lOl(22)(D) which exempts “the
normal applicationof fertilizer” from the definition
of release. 42 U.S.C. § 960 1(22)(D).

[14] Furthermore, the fact that the EPA has not
chosento enforce these provisions against animal
production facilities does -not prohibit a citizen
enforcement suit for violation of the reporting
requirements. The Supreme Court has recognized
that the purposeof citizen suits is not to supplant
governmental enforcement by subjecting a
defendantto duplicativeenforcement,but to step in
when local agencies fail to exercise their
enforcement responsibility. Gwaltneyof Smithfield,
Ltd. v. ChesapeakeBay Foundation, 484 U.S. 49,
60, 108 S.Ct. 376, 98 L.Ed.2d 306 (1987). If the
EPA were enforcing these provisions, this suit
would not be necessary.

[15] Similarly, - the fact that the governmenthas
knowledge of ammonia emissions from chicken
houses does not necessarily exempt Defendants
from the reporting requirements.The Government
would not require notice of specific releasesof
hazardoussubstancesif it was not already aware
that such substancesat or above the reportable
quantity were harmful. [FN5]

‘FNS. The Defendants do not dispute that
both CERCLA and EPCRA require

- personsin charge or ownersand operators
of facilities to report releasesof ammonia
in excess of 100 pounds per day to the
appropriate federal, state and local
authorities. 42 U.S.C. § 9603(a); 40
C.F.R. § 302.6; 42 U.S.C. § 1l004(a)(3).
What is in dispute in this case is whether
thesenotice requirementsapply to releases
of ammonia from chicken production
Operations.

Copr. © 2004West.No Claim to Orig. U.S.Govt. Works.
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the release of more than one [1] pound of
asbestos....’ “Id.).

However, the casescited by the Defendantsreflect
that courts interpreting the knowledgerequirement
have indicatedthat knowledgecan be either actual
knowledge or’ constructiveknowledge. SeeIn the
Matter of Thoro Products Co., 1992 EPA AU
LEXIS 523, 1992 WL 143993 (May 19, 1992).
The Administrative Law Judge in Thoro Products
held that to establish a violation of the reporting
provisions, a plaintiff must present facts which
showthe following:

first, that the owner or operator [or person in
charge] of the ... facility had actualknowledgeof
a release of an RQ or more of [a hazardous
substance]or that he or she possessedknowledge

of such circumstances,as would ordinarily lead
upon investigation, in the exerciseof reasonable
diligence which a prudent person ought to
exercise, to a knowledge of a release of an RQor
more of [a hazardoussubstance]..., and, second,
that the owner or operator failed to report the’
release immediately after such knowledge was
acquired or may be constructed....

Id. Therefore,actual or- constructiveknowledgeof
a release of a reportable quantity creates a duty to
report. -

Copr. © 2004 West. No Claim to Orig. U.S. Govt. Works.

Additionally, the Defendants maintain that if the
Court determinesthat reporting of poultry emissions
is required, it would be a violation of due process to
penalize them becausethe laws and regulationsdo
not provide fair warning that they must file
emergency reports for routine agricultural
emissions. The Defendantsask that the Plaintiffs’
claim for penalties be dismissed. As stated above, it
appears to the Court that statute clearly does not
exclude the release of ammonia from chicken or
livestock production operations, and as a result,
Defendantsare requiredto reportreleasesthat meet
or exceedthe reportable quantity. For purposesof
the motion for summary judgment, the Court denies
*707 Defendants’ - motion to dismiss the civil
penalties with leave to reargue this issue at a later
date after the liability of Defendants has been
determined.

III. KNOWLEDGE

**8 [16] Plaintiffs haveallegedthat the Defendants

have violated ‘the reporting requirements of
CERCLAandEPCRA. Plaintiffs maintain that they
need only demonstratethat Defendantsknew of a
releaseof ammonia,not that the Defendantsknew
that it was of a reportable quantity. Defendants
disagree. -

CERCLASection 103(a) provides:
Any person in charge of ... an onshore facility
shall, as soon as he has knowledge of any
release (other than a federally permitted
release)of a hazardoussubstancefrom such
facility in quantities equal to or greater than

- - those -determined pursuant to section 9602 of
this title, immediately notify the National

- ‘ -, ResponseCenter
42 U.S.C. § 9603(a). The language in the statute

is plain. To prove a violation of the reporting
requirements,Plaintiffs must show not merely that
Defendants knew of a release, but that Defendants
knew that a reportable quantity of ammonia was
released.The EPA, administrative law judges, and
other courts have indicated that knowledge that a
releaseis of a reportable quantity is necessary to
impose a requirementto file a report. See United
Statesv. Buckley, 934 F.2d 84, 89 (6th Cir.l99l)
(“The district court properly chargedjurors that to
prove Buckley guilty of failure to notify, the
governmentneeded-,to prove that Buckley ‘knew of

Defendantsalso arguethat Plaintiffs have failed to
set forth proof that emissions from the poultry
houses exceedthe reportable quantities,and as a
result, Plaintiffs’ claims fail. Plaintiffs have
presented evidence that poultry houses emit
ammonia and that studies exist that estimate the
amount of ammonia a poultry house emits over a
specific period of time. For example, Plaintiffs’
have alleged that a 24-house chicken production
facility, like the Tyson Facility, releases at the
lowest estimate approximately 235 pounds of
ammonia into the environment every day. As noted
above, whether this will be sufficient to establish
violations of the reporting requirements of
CERCLA and EPCRA remains to be seen.
However, considering that little discovery has been
conducted at this stage of the litigation, the
Plaintiffs *708 neednot prove that the Defendants
have, in fact, violated the reportingrequirementsin
order to survive this initial motion. There are
currently genuine issuesof material fact regarding
the amount of ammoniareleasedby each facility
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andwhether “the owner or operator” or “person in
charge” had knowledge or was aware of such
release.

- IV. FACILITY

**9 One of the main issues before the Court is

whether under the emergency reporting
requirementsof both CERCLA and EPCRA the
term “facility” includeseverypoultry houseor litter
shedat the farm site. Plaintiffs arguethateachfarm
site, consisting of several poultry houses on a
contiguoussite, releasesmore than 100 pounds of
ammonia daily. Plaintiffs maintain that the whole
farm site is the proper regulated entity for purposes
of the CERCLA and EPCRA reporting
requirements.The Courtagrees.

A. CERCLA

CERCLA Section 101(9) defmes “facility” as
follows:

(A) any building, structure,- installation,
equipment, pipe or pipeline (including any pipe
into a sewer or publicly owned treatment works),
well, pit, pond, lagoon, impoundment, ditch,
landfill, storage container,motor vehicle, rolling
stock, or aircraft, or (B) any site or areawhere a
hazardoussubstancehas been deposited,stored,
disposedof, or placed, or otherwise come to be
located; but does not include any consumer
product in consumer use or any vessel.

42 U.S.C. § 960 1(9).

[17] Defendants maintain that under CERCLA
each poultry house is a “facility” for purposes of
CERCLA’s Section 103 reporting requirement.
Defendants argue that becauseCERCLA - defmes
“facility” as “any building” eachpoultry houseis a
facility. Defendantscontend that each case relied
upon by the Plaintiffs addressescost recovery
actions under Section 107 and/or Section 113(1) of
CERCLA and, therefore,none of those caseshave
any applicability to this case.Defendantsargue that
the detaileddefinition set forth in definition (A) of
“facility” should be selected to accomplish the
purposeof CERCLA Section 103 which is prompt
notification of emergencyreleases,rather than the
broad definition set forth in definition (B).
Defendantsrely on an unpublishedWesternDistrict
of Oklahomacase in which the district court held

that “facility” refers to each separatebuilding or
structure, not the entire site. Sierra Club v.
Seaboard Farms, Inc., No. CIV-00-997-C
(W.D.Okla.July 18, 2002).

After a review of the parties argumentsand case
law, the Court fmds that a whole chicken farm site
is a facility from which releasesmust be reported
under CERCLA. First, Defendants are correct that
CERCLA § lol(9)(A), defmes facility to mean
“any building, structure, installation,equipment
42 U.S.C. 9601(9)(A). But in relying on this
provision, they ignore CERCLA § l0l(9)(B) which
defmes a facility as “any site or area where a
hazardous substancehas been deposited, stored,
disposed of, or placed, or otherwise come to be
located....” 42 U.S.C. § 960l(9)(A). Under
CERCLA § lOl(9)(B), the entire farm site,
including all the chicken houseson a single site,
qualifies as a facility.

[18] Courts have consistentlyinterpretedthe term
‘facility” broadly. In instanceswhere‘the hazardous
substance or contamination is confmed to an
individual building or -structure, the facility is
properly limited to this unit. However, when
multiple sourcesof hazardoussubstances*709 are
grouped together, the facility encompassesthe
entire area and extends to “the bounds of the
contamination.” United States v. Township of
Brighton, 153 F.3d 307, 313 (6th Cir.1998). Under
the caselaw, if an areais managedas a whole, it is
a single facility for CERCLA purposes.Id., United
Statesv. 150 AcresofLand, 204 F.3d 698, 709 (6th
Cir.2000); Axel Johnson,Inc. v. Carroll Carolina
Oil Co., Inc., 191 F.3d 409, 417-18 (4th Cir.1999)
(because“a propertycould be divided [into multiple
facilities] does not, however, meanthat it mustbe
so divided for CERCLA purposes”); Akzo
Coatings, Inc. v. Aigner Corp., 960 F.Supp. 1354,
1359 (N.D.Ind.l996), affd in part, vacatedin part
by, 197 F.3d 302 (7th Cir. 1999) (rejecting the
argument that each contamination source is a
separatefacility becausesuchargument“could have
disastrous consequences,for ultimately every
separateinstance of contamination,down to each
separatebarrel of hazardouswaste, could feasibly
be construed to constitute a separateCERCLA
facility”); Cytec Industries v. B.F. Goodrich Co.,
232 F.Supp.2d 821 (S.D.Ohio.2002)~’Thiscourt
concludes that usually, although perhaps not
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always, the defmition of facility will be the entire
site or area, including single or contiguous
properties, where hazardous wastes have been
deposited as part- of the same operation or
management.” Id. at 836); Clear Lake Properties
v. RockwellInt’l Corp., 959 F.Supp. 763, 767-68
(S.D.Tex.1997)(rejecting an - attempt to create
unnatural boundaries between a building and the
site on which it is located). Under the facts of the
present case, each of the four chicken production
operations,encompassingall the poultry houses at
one site, is operatedtogetherfor a singularpurpose.
The poultry houses at a particular site function
together to produce chickens. Chickens -of an
identical age typically occupy multiple chicken
houses at once. They are delivered and picked up

from the site as a whole. Tyson Chicken’s technical
advisors visit the multiple houses within the site

during their periodic visits. Since each chicken
productionoperationoperatesas a single operation,
it is a singlefacility for CERCLA purposes.Id.

**J() Second,the Defendantsare correct in that the

cases upon which both the Plaintiffs and the Court
rely to supportthe expansivedefinition of “facility”
have involved Section 107 and Section 113(f) cost
recovery actions. CERCLA permits government

agencies and private parties that have incurred
cleanup costs to sue potentially responsibleparties
to recover their costs pursuant to CERCLASections
107 and 113(f). 42 U.S.C. §~9607, 9613(f). While
the Defendants are correct that none of these cases
that have explored the defmition of “facility” were
Section 103 reporting requirements cases, the Court
can fmd no rational reason to disregard thesecases
in discussing the ‘definition of the term “facility” in
a Section 103 reporting case. The Supreme Court
has recognized that “identical words used in
different parts of the same act are intended to have
the same meaning.” Sorenson v. Secretary of
Treasury, 475 U.S. 851, 860, 106 S.Ct. 1600, 89
L.Ed.2d 855 (1986.). CERCLA defines “facility”
once in the definition section of the statute and its
meaning should be interpreted consistently
throughout the entire statute. Accordingly, “facility”
for reporting purposes, cleanup purposes or any
otherstatutorypurposeextendunderthe caselaw to
theboundsof the contamination.

Defendantscite Sierra Club v. SeaboardFarms,
Inc. in support of their position. SeaboardFarms is

the only federal court opinion cited to the Court that
deals with the term “facility” under Section 103 of
CERCLA. The district court in Seaboard Farms
held that “facility” refers to each *710 separate
building and structure, not the entire site. Sierra
Club v. SeaboardFarms, Inc., No. Civ-00-997-C
(W.D. OkIa. February 5, 2002 and July 18, 2002).
This case is currently on appeal to ‘the Tenth
Circuit. Specifically, in Sierra Club v. Seaboard
Farms, Inc., the district court examinedSection 103
reportingof ammoniareleasesfrom hog waste.The
site at issue containedmultiple wastewaterlagoons
and sow barns. The Sierra Club argued that the
entire site was the “facility” from which the alleged
releases occurred, and that all emissions from the
lagoons and barns should be aggregated before
determining whether the reportable quantity for
ammonia had been reached or exceeded.
Ultimately, the district court concludedthat each
lagoon and barn was a separatefacility under
CERCLA relying on the fact that facility was
defmed to mean “any buildings,” not “all
buildings.” Ultimately, the problem with the district
court opinion in SeaboardFarms is that while the
court quoted the entire defmition of facility under
42 U.S.C. § 9601, the court did not address whether
the hog farm, including the lagoons or barns, was
“any site or area where a hazardous substance has
been deposited, stored, disposedof, or placed or
otherwise come to be located.” 42 U.S.C. §
9601 (9)(B).

Third, contrary to the Defendants’ argument, the
purposeof Section 103 is best servedby a broad
definition. CERCLAis a remedial statute designed
to protecthuman health and the environmentfrom
potentially hazardoussubstances.The purpose of
Section 103 has beendescribedby the EPA as “to
alert the appropriate govemment officials to
releasesof hazardoussubstancesthat may require
rapid response to protect public health and welfare
and the environment.” 50 Fed.Reg. 13,456 (1985).
Including all chicken houses on a single site within
one facility will further the purposesof the statute
by determining the aggregate emission from the
chicken houses on that site. Plaintiffs’ have alleged
that a 24-house chickenproduction facility, like the
Tyson Facility, releasesapproximately235 pounds
of ammonia into the environmentevery day. Under
the Defendants’ interpretation, the Tyson Facility
would not be required to report any releases
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because each chicken house only releases
approximately 10 pounds of ammonia per day, even
though each site as a whole releasesmore than
twice the reporting threshold. A defmition of a
facility that encompasses the entire chicken
production facility is the only interpretationof the
statute that meets CERCLA’s basis purpose: to
protect and preserve public health and the
environment.The Court finds no reasonto treatthe
definition of facility any differently in emergency
reportingcases.

‘~‘11 Finally, bothparties cite EPA regulationsand
guides in support of their respectivepositions.The
Court has reviewed these references and fmds
arguablesupport for both of their positions.While
the Court is cognizant that where a statute is
unclear, the Court must defer to the EPA’s
interpretationso long as it is basedon a permissible
constructionof the statute. Chevron USA. Inc. v.
Natural ResourcesDefenseCouncil~Inc., 467 U.S.
837, 842-843, 104 S.Ct. 2778, 81 L.Ed.2d 694
(1984). However, where as here, the EPA
regulationsare not helpful in answeringthequestion
beforethe Court, no deferenceis required.Congress
has defmed the term “facility” and courts have
interpreted that provision. The Court shall instead
deferto this caselaw.

Therefore, for purposesof the CERCLA Section
103 reporting requirements, each chicken
production operation, including the separate
chicken houses, is a facility. Emissions from the
separatepoultry houses are required to be added
togetherto *711 determine if a reportable quantity
has been reached for the facility.

B. EPCRA

Under EPCRA, an owner or operator of a facility
must report to state and local emergencyplanning
committees the releaseof a hazardoussubstance.
42 U.S.C. § 11004(a)(l), (3). Specifically, EPCRA
provides that “[i]f a release of an extremely
hazardous substance referred to in Section 11002(a)
of this title occurs from a facility at which a
hazardous chemical is produced, used, or stored,
and such release requires notification undersection
103(a) of [CERCLA], the owner or operatorof the
facility shall immediately provide notice as
described in subsection(b) of this section.” 42

U.S.C. § 11004(a)(l).EPCRA defmes“facility” as
follows:

The term “facility” means all buildings,
equipment, structures,and other stationaryitems
-which are located on a single site or on
contiguousor adjacentsites and which are owned
or operatedby the sameperson(or by anyperson
which controls, is controlled by, or under
common control with, such person). For
purposesof section 11004 of this title, the term
includes motor vehicles, rolling stock, and
aircraft.

42 U.S.C.§ 11049(4).

Each of defendants’chicken production operations
is a facility under this defmition. The chicken
production operations include multiple chicken
housesthat are locatedon single or adjacentsites
within a concentrated-area. These chicken houses
are owned by the same person for purposesof
producing chickens. Accordingly, each of
defendants’chicken productionoperationsis clearly
a facility under EPCRA from which ammonia
releasesmustbe reportedon asite-widebasis.

For the reasons set forth above, the Court
concludes that a whole chicken farm site is a facility
under both CERCLA and ‘EPCRA for which
releasesmustbe reported.

V. EPISODIC OR CONTINUOUS RELEASES

Under CERCLA, a continuous release is subject to
reduced reporting requirements. Specifically,
Section 103(1) provides that “[n]o notification shall
be required under subsection-- (a) or (b) of- this
sectionfor any releaseof a hazardoussubstance

- (2) which is a continuousrelease,stable in quantity
and rate ....“ andhas been’qualified as a’ cotitintiOtis
release. 42 U.S.C. § ‘9603(f)(2). In order to qualify
for reducedreporting under CERCLA§ 103(f), the
person in charge must demonstrate a “sound
technical basis” for claiming that a release is
continuous rather than episodic. 40 C.F.R. §
302.8(e). Specifically,theEPAhasprovidedthat

**12 [t]o qualify a release for reporting as ‘a
continuousrelease,you mustestablisha basis for
assertingthat the releaseis continuousandstable
in quantity and rate. The Continuous Release
Rule provides you with flexibility in establishing
this basis. You may report the releaseto either
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the NRC (for CERCLAhazardous substances) or
the appropriate SERC and LEPC (for CERCLA
hazardoussubstancesand non-CERCLA EHSs)
on a per-occurrencebasis for the period of time
necessaryto establish that the pattern of the
releaseis continuousand stable.However, if you
have a sufficient basis for establishing the
continuity, quantity, and regularity of a release,
multiple reports are not necessary.A one-time
telephone call to each of the appropriate
authorities (the NRC, SERC, ‘and LEPC for
CERCLA hazardous substances, or only the

SERC and LEPC for non-CERCLA EHSs) will
*712 alert them to your intent to report the
release as a continuous release.

EPA Guide, Reporting Requirements for
Continuous Releases of Hazardous Substances at 5
(1997). Additionally, the EPA has provided that
“[i]f the person in charge does not have a basis
supportedby existing~data, engineering estimates,
operatinghistory and experience,or professional
judgment sufficient to qualify for reporting under
section l03(f)(2), the release must be reported
under section 103(a) for the length of time
necessaryto establish it as continuous and stable
under the definition in today’s rule.” 55 Fed.Reg.
30172 n. 5 (1990). Therefore, the personin charge
must “qualify releases as continuous and stable” to
benefit from the reduced reporting requirementof
CERCLA § 103(f). If the personin charge fails to
do so, any release equaling or exceeding the
reportable quantity must be reported as episodic
releaseunderCERCLA § 103(a). -

Similarly, the regulations implementing EPCRA
provide that the reporting requirements of this
section do not apply to “[a]ny release that is
continuous and stablein quantity andrate underthe
definitions of 40 C.F.R. 302.8(b). Exemption from
notification under this subsectiondoes not include
exemption from: (A) Initial notifications as defined
in 40 C.F.R. 302.8(d) and (e)....” 40 C.F.R. §
355.40(a)(2)(iii)(A). -

[19] Defendantsargue that any releasesoccurring
at the facilities are continuous releases subject to
reduced CERCLA reporting requirements and
entitled to full exemption from EPCRA reporting
requirements. Defendants further contend that even
if initial reporting of continuous releases is required
under EPCRAunder § 304(a) and (b), no follow-up

Page 16

- notification under § 3 04(c) is required. Defendants
maintain that because citizen suits under EPCRA
are only authorized to enforce § 304(c), not §~
304(a) and (b), Plaintiffs’ claims under EPCRA
must be dismissed.

First, and most significantly, Defendants have not
met the requirements necessary to classify the
releases as continuous under § l03(f)(2). The
personin charge(or the owneror operator)has not
notified any agency of any releases, let alone
establishedthat thesereleasesare continuousrather
than episodic and warrant reduced reporting
requirements. The person in charge under
CERCLAor the owner or operator under EPCRA
has the responsibility to qualify the releasesas
continuous and stable. Since the personin charge
has not done so, any releaseequalingor exceeding
the reportable quantity must be reported as an
episodic release under both CERCLAand EPCRA.

**j3 Second,if the Defendants had complied with

Section 103(f) and the’ ammonia releases were
classified as continuous, the reduced reporting

requirements under CERCLAand EPCP.A would
apply. Defendants have argued that EPCRA

requires no reporting of continuous releases because
the initial notification referencedat 40 C.F.R. §
355.40 require initial telephone notification and
initial written notification only under CERCLA
Section 103. See 40 C.F.R. § 302.8(d) and (e).
Additionally, the Defendants argue that even if
initial notification is required, follow-up notification
under Section 304(c) is not required for continuous
releases under EPCRA. However, after a review of

the regulations, the Court concludes that initial
notification under Section 304(a) and (b) and
follow-up written notification under Section 304(c)
of EPCRAare still requiredfof’dontinuousreleases.-

The regulations provide that “initial notifications as
defined in 40 C.F.R. 302.8(d) and (e)” are not
exempt from the EPCRA reporting requirements.
*71340 C.F.R. § 355.40(a)(2)(iii)(A). Title 40
C.F.R. Section 302.8(e) provides that in addition to
the CERCLA initial reporting requirements, the
reporting requirements of EPCRA require “initial
telephone and written notifications of continuous
releasesto be submittedto the appropriate”SERC-

and LEPC. Therefore, under EPCRA, the initial
telephone notification occurs under Section 304(a)
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and (b) and written notification occurs in an
“emergency follow-up report” pursuant to Section
304(c). The Court’s interpretation of this regulation
is confirmed by the EPA’s comments concerning
continuous release reporting requirements:

To the extent that releasesare continuous and
stable in quantity andrate as definedby CERCLA
section 103(f)(2) and today’s fmal rule, they do
not occur in a manner that requires notification
under CERCLA section 103(a). Accordingly,
when persons in charge of facilities or vessels
releasing EHSs or CERCLA hazardous
substancessubmit the initial notification reports
(including the initial written reports, which
should be submitted with the follow-up report
required by SARA Title III section 304(c)) to
the appropriate SERC and LEPC, identifying
releases of EHSs and CERCLA hazardous
substances as continuous and stable in quantity
and rate under the definition in today’s final rule,
they neednot report again to SERC and LEPC,
except for reports of SSIs [Statistically
Significant Increase]. No CERCLA section
103(f)(2) follow-up reports are required under
SARA Title III section 304.

55 Fed.Reg. 30166, 30179 (emphasis added).
Therefore, under the regulations, both initial
telephonenotification under Section 304(a) and (b)
and follow-up written notification under Section
304(c) are required under EPCRA. Therefore,
Plaintiffs may maintain a claim againstDefendants
for their alleged violation of EPCRA’s § 304(c)
reportingrequirementseven if the releasescould be
characterized as continuous.

**14 As discussed above, however, Defendants

have not met the requirements of § l03(f)(2), the
appropriate initial notification’ has not ,been made,
and as result, the ammonia releases from
Defendants’ facilities have not been classified as
continuous. Accordingly, episodic reporting
appears to be required if the ammonia releases from
the facilities in question equal or exceed the
reportable quantity. Defendants’ motion for
summaryjudgmenton Plaintiffs’ EPCRA claims is
denied,

VI. ROUTINE AGRICULTURAL
OPERATIONS

[20] Defendantsargue that as “routine agricultural
operations” poultry production operations are

exempt from EPCRA reporting. EPCRA Section
311 provides an exemptionfor reporting releases
when the regulatedsubstance“is used in routine
agricultural operations or is a fertilizer held for sale
by a retailer to the ultimate consumer.” 42 U.S.C. §
1 102 l(e)(5). Defendants claim that the EPCRA
exemption applies because chicken waste is
removed from chicken production operations and
used on other farms for fertilizer. The Court
disagrees. - -

The EPA has indicated that this exemption is
intended to “eliminate reporting of fertilizers,
pesticides, and other chemical substanceswhen
applied,administered,or otherwise used as part of
routine agricultural activities ... The exemptionfor
substancesused in routine agricultural operations
applies only to substancesstored or usedby’ the
agricultural user.” 52 Fed.Reg. 38344, 38349
(1987). In the presentcase,Plaintiffs contendthat
the venting of gaseous ammonia into the
atmosphere*714 must be reported under EPCRA,
not that the storage of chicken manure or the
application of chicken manure to farm fields is
subject to the reporting requirements. The
Defendantsdo not store gaseousammonia in their
chicken houses for agricultural use. They do not
use this ammonia in an agricultural operation.
Instead, as pointed out - by the Plaintiffs, the
Defendants try to get rid of it because it is harmful
to the chickens. Accordingly, the Court finds that
the routine agricultural use exemption does not
apply to the factsofthis case.

VII. APPLICATION OF FERTILIZER
EXEMPTION -

[21] CERCLA § lOl(22)(D) exempts “the normal’
application of fertilizer” from the definition of
“release.” 42 U.S.C. § 9601(22)(D). This
exemption is incorporated into EPCRA by 40
C.F.R. § 355.40(a)(2)(v). Defendants argue that
under this exemption their releases of ammonia to
soils, water or air as a consequenceof spreading
chicken wasteon fields as fertilizer do not require
reportingundereitherCERCLA or EPCRA.

- The Plaintiffs state in responseto this argument
that they do not allege that the land applicationof
chicken manure as fertilizer is a release under
CERCLA or EPCRA. Instead,the Plaintiffs allege
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that venting gaseousammonia into the atmosphere
from the chickenhousesis subject to the reporting
requirements of CERCLA and EPCRA. The
Defendantsare not applying ammoniato farm fields
when they vent it into the atmosphere,and as a
result, the exemption for land application of
fertilizer doesnot apply.

**~5 It should be noted that the Plaintiffs have

statedthat they are not alleging in their complaint
that the storage of chicken manure or the
application of chicken manure to farm fields is
subject to CERCLA or EPCRA. The case is
therefore limited to the allegations that the venting
of gaseousammoniainto the atmospherefrom the
chicken houses must be reported under these
statutes.

VIII. PERSONIN CHARGE/OWNER OR
OPERATOR

Plaintiffs havefiled a motion for partial summary
judgment on th~issue of whether Tyson Foods,
Inc., including its wholly owned subsidiary,Tyson
Chicken, Inc., is a person in charge or “operator” of
the chicken production facilities at issue in this
case, and thus liable for unreported ammonia
discharges under CERCLAand EPCRA [DN 44].
Defendant, Tyson Foods, on its behalf and on
behalf of its wholly owned subsidiary, Tyson
Chicken, Inc., has filed a motion for partial
summaryjudgmenton the issue of whether it is a
“person in charge” of a facility andon other issues
related to corporate liability [DN 50]. Tyson Foods
argues that it is neither a personin charge under
CERCLAor an owner or operator under EPCRA of
any of the chicken production operationsat issue in
this matter. Similarly, it arguesthat Tyson Chicken
is neither a person in charge nor an owner or
operator of the chicken production operations
owned by Adams or Buchanan. Defendant, Tyson
Children Partnership, has also filed a motion for
partial summaryjudgmenton the issueof whetherit
is a “person in charge” of a facility and on other
issues related to corporate liability [DN’48].

The relationships between Tyson Foods, Tyson
Chicken, and Tyson Children Partnership and the
chicken production operations at issue in this case
are central to the determination of whether these
Defendants are persons in charge or owners or

operators of the chicken production facilities in
question. Generally, Tyson Foods *715 produces,
distributes, and markets chicken, beef, pork,
prepared foods and related products. Tyson
Chicken, Inc., is a wholly owned subsidiary of
Tyson Foods. Under the facts currently available,
Tyson Chicken managesthe Tyson Facility and
supplies, pursuant to contract, chicks, feed,
technical advise and veterinary services, among
other things, to both the Adams and Buchanan
Facilities. Tyson Chicken, Inc. operatedunder the
HudsonFoodsnameuntil January1, 2001, whenit
changedits nameto Tyson Chicken. All sharesof
Tyson Chicken are owned by Tyson Foods and
Tyson Chicken is identified as a subsidiary of
Tyson Foods, Inc. Additionally, Tyson Chicken
currently leases property on which the Tyson
Facility is locatedfrom TysonChildrenPartnership.

A. Definitions

1. Personin Charge

[22] Plaintiffs contend
CERCLA, ‘42 U.S.C.
that:

Any person in charge of ... an onshore facility
shall, as soonas he has knowledgeof any release
(other than a federally permitted release) of a
hazardous substance from such ..., facility in
quantities equal to or greater than those
determinedpursuant to section § 9602 - of this
title, immediately notify the National Response
Center....

**16 42 U.S.C. § 9603(a). Therefore, to be liable
under 42 U.S.C. -- § 9603(a), a Defendant must be
considereda person in charge of a facility. A
corporation is included in the defmition of “person”
under CERCLA. 42 U.S.C. -. § 9601(21).
Unfortunately, “person in charge” is not defined
either in CERCLAor its implementing regulation.
Plaintiffs contend that a “person in charge” under
CERCLA includes not only supervisory personnel
who have the responsibility for the facility, but also
the owner or operator of a facility. Defendants
disagreethat an owner or operatoris automatically
a “person in charge”underCERCLA.

In United States v. Carr, 880 F.2d 1550 (2d
Cir.1989), the Second Circuit discussed the
definition of “person in charge” under 42 U.S.C. §
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9603(a) in the context of a criminal actionagainsta
supervisor who directed a work crew to dispose of
waste cans of paint at an Army base in an improper
manner and failed to reportthe releaseof hazardous
substancesunder-CERCLA. A jury convicted the
supervisor of CERCLA reporting violatipns. The
supervisor appealed on the basis of the jury
instruction regarding the meaning of “in- charge.”
The question before the Second Circuit was whether
an employee who had actual supervisory control
over the releases of hazardous materials could be
held liable as a “person in charge.”

After recognizing that CERCLA contained no
definition for the term “in charge,” the Second
Circuit turned to CERCLA’s legislative history,
which showedthat this provision of CERCLA was
modeled after the reporting requirement section of
the Clean Water Act, 33 U.S.C. § l321(b)(5). The
SecondCircuit held:

The legislative history of section 311 bears out
appellant’s argument that CERCLA’s reporting
requirements should not be extended to all
employees involved in a release. “The term
‘person in charge’ [was] deliberately designedto
cover only supervisory personnelwho have the
responsibility for the particular vessel or facility
and not to include other employees.”H.R. Conf.
Rep. No. 940, 91st Cong., 2d Sess. 34 (1970),
reprinted in 1970 U.S.Code Cong. & Admin. -

News 2691, 2712, 2719. Indeed, as the Fifth
Circuit has stated, “to the extent that legislative
history *716 does shed light on the meaning of
‘persons in charge,’ it suggestsat the very most
that Congress intended the provisions of [section
311] to extend, not to every personwho ‘might
have knowledge of [a release] (mere employees,
for example), but only to persons who occupy
positions of responsibility and power.rt United
Statesv. Mobil Oil Corp., 464 F.2d 1124, 1128
(5th Cir. 1972).
That is not to say, however, that section 311 of
the Clean Water Act--and section 103 of
CERCLA--do not reach lower-level supervisory
employees. The reporting requirements of the
two statutes do not apply only to owners and
operators, see United Statesv. Greer, 850 F.2d
1447, 1453 (11th Cir.1988), but instead extendto
any person who is “responsiblefor the operation”
of a facility from which there is a release,Apex
Oil Co. v. United States, 530 F.2d 1291, 1294

(8th Cir.), cart. denied, 429 U.S. 827, 97 S.Ct.
84, 50 L.Ed.2d 90 ... (1976). As the Fifth Circuit
noted in Mobil Oil, imposing liability on those
“responsible” for a facility is fully consistentwith
Congress’ purpose in enacting the reporting
requirements.Those in charge of an offending
facility can make timely discoveryof a release,
direct the activities that result in the pollution,
and have the capacity to prevent and abate the
environmental damage. SeeMobil Oil, 464 F.2d
at 1127.

**17 Carr, 880 F.2d at 1554. Plaintiffs claim that
under Carr, an owner and operator is always a
“person in charge” for CERCLA reporting
purposes. According to Plaintiffs, in addition to
imposing reporting-requirements on owners and
operators, CERCLA also extends reporting
obligationsto other personswho are likewise in a
position to detect the release, including those of
relatively low rank. Seealso United Statesv. Mobil
Oil Corp.,464 F.2d 1124, 1126 (5th Cir.l972).

The Court has reviewed Carr, as well as the cases
cited. by the Second Circuit in Carr, and finds that
in each case the courts focusedon the fact that the
“person” in questionwas “actively involved in the
daily operationof the business,”had “the capacity
to make timely discovery of oil discharges,” and
had the “power to direct the activities of persons
who control the mechanisms causing the pollution.”
SeeGreer, 850 F.2d at 1453; Mobil Oil, 464 F.2d
at 1127. - Each of the powers of the
“owner-operator” discussedin thesecasesconcerns
the element of control exerted over the facility.
From a review of this case law, the Court concludes
that the proper inquiry in determiningwhether the
Defendants qualify as a “person in charge” should
be whether the Defendants “occupy positions of
responsibilityandpower” andwhetherthey are in a
position to “make timely discovery of a release,
direct the activities that result in the pollution, and
have the capacity to prevent and abate the
environmentaldamage.” Carr, 880 F.2d at 1554,
Therefore,the Court declines to define person in
charge to always include “owner or operator.”
While in most cases an owner or operator will
qualify as a “person in charge,” this determination
will dependon the natureand degreeof control the
personhasoverthe facility in question.

2. Operator

Copr.© 2004 West.No Claim to Orig. U.S. Govt.Works.

http ://print.westlaw. comldelivery.html?dest=atp&dataid=B005 580000004016000396482... 11/29/2004



299 F.Supp.2d693
299 F.Supp.2d 693, 2003 WL22595989 (W.D.Ky.), 58 ERC1076
(Cite as: 299 F.Supp.2d693, 2003 WL 22595989(W.D.Ky.))

Page21 of26

Page 20

Plaintiffs contend -that the Defendants violated
EPCRA, 42 U.S.C. § 11004(a), which provides
that:

If a release of an extremely hazardous substance
referredto in section11002(a)of this title occurs
from a facility at which a hazardous chemical is
produced, used, or stored, and such releases
requires notification under section 103(a) of
[CERCLA] ..., the owner or operator *717 of the
facility shallimmediatelyprovidenotice....

42 U.S.C. § 11004(a). Therefore, to be liable
under 42 U.S.C. § 11004(a), a Defendant must be -
consideredan “owner or operator” of the facility.
The term operator is not defined in either EPCRA
or its regulations. However, in light of EPCRA’s
close connection with CERCLA, the - Supreme
Court’s analysis of “operator” found in United
Statesv. Bestfoodsis also applicable to EPCRA.
United Statesv. Bestfoods,524 U.S. 51, 66- 67, 118
S.Ct. 1876, 141 L.Ed.2d 43 (1998). The Supreme
Court has held that

[A]n operator is simply someonewho directs the
workings of, nIanages, or conducts the affairs of a
facility. To sharpen the definition for purposesof
CERCLA’s concern with environmental
contamination, an operator must manage, direct,
or conduct operations specifically related to
pollution, that is, operations having to do with the
leakage or disposal of hazardous waste, or
decisions about con~pliance with environmental
regulations.

**lSIdat66..67, 118 S.Ct. 1876.

B. Tyson Foods

Plaintiffs have moved to stay consideration of
Tyson Foods, Inc.’s motion for partial summary
judgment on the issue of whether it is a “person in
charge” of a facility and other issues related to
corporate liability [DN 61]. Plaintiffs maintain that
Tyson Foods has not meaningfullyrespondedto the
Plaintiffs’ discovery requests regarding Tyson
Foods involvement with the chicken production
facilities at issue in this litigation, including its
relationship with its subsidiary, Tyson Chicken.
Specifically, Plaintiffs complain that Tyson Foods
did not produce the documents requested by

- Plaintiffs until after it filed its motion for summary
judgment. And when Tyson Foods did finally
produce the additional documents, Plaintiffs
maintain that its limited production did not satisfy

the Plaintiffs’ request.As a result, Plaintiffs claim
that they lackessentialfacts to opposeTysonFoods’
motion for partial summary judgment on the issue
of “personin charge.”

Summaryjudgment is improper if the non-movant
is not afforded a sufficient opportunity for
discovery. Vance v. United States, 90 F.3d 1145,
1148 (6th Cir.1996). Rule 56(1) of the Federal
Rulesof Civil Procedureprovides:

Should it appear from the affidavits of a party
opposing the motion that the party cannot for
reasonsstatedpresentby affidavit facts essential
to justify the party’s opposition, the court may
refuse the application for judgmentor may order
a continuanceto permit affidavits to be obtained
or depositionsto be taken or discoveryto be had
ormaymakesuchotherorderas is just.

Fed.R.Civ.P. 56(f).

Plaintiffs have informed the Court that additional
discoveryis neededto defend againstTyson Foods’’
motion for partial summary judgment. Because of
the limited amount of discovery conducted, the
Court will allow Plaintiffs the opportunity to seek
further discoveryregardingthe relationshipbetween
Tyson Foods and the chicken production facilities,
including Tyson Chicken. The Court is cognizant
of Defendants’claims that Plaintiffs have failed to
file a motion to compel discovery of this
information. However, with discovery limited to
selectthresholdissuesandgiven the recentaddition
of Tyson Chicken into this litigation, [FN6] the
Court is - reluctant *718 to conclude that the
Plaintiffs have not been diligent in seeking the
discovery necessaryto respond to Tyson - Foods’ -

motion for summary judgment.

- - FN6. In November of 2002, the “Court
granted Defendant Tyson Foods’ motion to
amend its answer to assert that Tyson

- Chicken was actually the corporation
involved with the chicken production
facilities. The - motions for summary

judgment were filed in March of 2003.

The Plaintiffs are reminded that under CERCLA
and EPCRA, they -are required to prove that Tyson
Foods is a person in charge or an operatoras the
Court has defined these terms in order to imposethe
reporting requirements of CERCLAand EPCRAon
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Tyson Foods. Plaintiffs haverepeatedlystated that
they need more discovery to determine the
relationship between Tyson Foods and Tyson
Chicken. However, the Court would caution the
Plaintiffs that the United States Supreme Court in
Bestfoods,524 U.S. 51,’ 118 S.Ct. 1876, has held
that the focus should instead rest “on the
relationship between [the parent corporation] and
the ... facility itself.” Id. at 68, 118 S.Ct. 1876.

**19 For the reasons set forth above,Tyson Foods’

motion for summaryjudgment on the “person in
charge” issue is denied with leave to refile after
completion of discovery. Becausethe Court has
chosento reexaminethis issueas it relates to Tyson
Foods after completion of discovery, Plaintiffs’
motion to stay considerationof Tyson Foods’
motion on the issue of personin chargeis therefore
denied as moot. Plaintiffs should seek appropriate
discovery motions to obtain the information
allegedly withheld by the Defendantspursuantto
the new schedulingorder which shall be prepared
by the Magistrate Judge.

C.Tyson Chicken

Tyson Foods on behalf of its wholly owned
subsidiary,Tyson Chicken, has filed a motion for
partial summary judgment arguing that Tyson
Chicken is not liable for the alleged unreported
ammonia releases under CERCLA and EPCRA
because it is not a person in charge, owner or
operator of the Adams and BuchananFacilities.
Plaintiffs have also filed a motion for summary
judgment against Tyson Chickenarguingthat it is a
person in charge and operator of the Adams,
Buchanan,andTysonFacilities.

I. CERCLA

As discussed above, to be held liable under
CERCLA section 103(a), a Defendant must be
considereda “person in charge” of a facility. The
factors that determinewhether Tyson Chicken is a
“person in charge” of a facility include whether
Tyson Chicken “occupies [a] position[ ] of
responsibility and power,” and whether Tyson
Chicken is in a position to “make timely discovery
of a ‘release, direct the activities that result in the
pollution, and have the capacity to prevent and
abate the environmental damage” at the facility in

question.Carr, 880 F.2dat 1554.

- [23] Tyson Chickenis clearly a personin charge of
the TysonFacility and is directly responsiblefor the
alleged ammonia discharges from that chicken
production facility. Tyson Chicken leases this
facility from th~Tyson Children Partnership,and
Tyson employeesperform all the duties necessary
to raise the chickens at this facility. It clearly
occupiesa position of responsibilityandpowerand
is in a position to maketimely discoveryof releases,
directs the activities that result in the pollution, and
has the capacity to prevent and - abate the
environmentaldamage. Carr, 880 F.2d at 1554.
Tyson Chicken appears to concede its role as a
“personin charge” of the TysonFacility.

[24] As to the Adams and Buchananfacilities,
Tyson Chicken asserts that it is not a “person in
charge” of those facilities. Tyson Chicken argues
that under the *719 terms of its Grower Contracts
with the Adams and Buchanan farms, Tyson
Chicken merely provides chicks, feed, veterinary
services, medication, and technical advice to the
contract growers. According to Defendants, the
Broiler Growing Guide only provides written
guidelinesthat haveproveneffective. The technical
advisors are the only employees of Tyson Chicken
who have regular contact with the farms and the
farm managers.Defendantsassertthat the technical
advisors visit the farms periodically to observethe
growing conditions and to make recommendations
to aid in the contract grower’s performance.
According to Defendants, these technical advisors
are not at the farms every day, and even when they
are there, they are not present for an entire
day--they may visit one or more farms in a day.
Defendants argue that the broiler visitation reports
reflect that the technical advisors do not have
sufficient involvement with the farms so as to be
consideredpersonsin chargeof the facilities as that
term is applied for purposes of the CERCLA
reporting requirement.[FN7] Defendantsargue that
since the technical advisorswho are Tyson Chicken
employees are only presenton thefarms a few days
during a grow cycle, they are not involved in the
daily operationsof the farms, andthey are not in the
best positionto detect,preventor abate a releaseof
a substance.As a result, Defendants argue that
Tyson Chicken is not a person in charge of the
AdamsandBuchananFarms.The Courtdisagrees.
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FN7. Specifically,Defendantspoint to the
documents presented in Jeffrey Power’s
deposition which showed that a technical
advisor visited the Onton # 1 farm six
times in connection with one flock. One of
the six visits was for a pre-brood report
and one was on the day of placement, on
June 14, 2002. These reports suggest that
once the chicks were placed on the farm,
the technical advisor, who is an employee
of Tyson Chicken, visited the farm only
four more times during the 49 to 51 day
grow period, on June 18, 20, 25 and July
24, 2001. Similar frequenciesof visits are
suggestedby otherreports.

**20 Contrary to Defendants’ argument, the
standardis not whetherTysonChickenis in the best
position to detect, prevent or abate a release of
ammonia.Instead,the reporting requirementsapply
to any personwho is a position to detect, prevent,
and abatea releaseof hazardoussubstance.There
may be several’ “persons in charge” at the same
fa:cility. See United States v. Hansen, 262 F.3d
1217, 1253-54 (11th Cir.2001), cert. denied, 535

U.S. 1111, 122 S.Ct. 2326, 122 S.Ct. 2327, 153
L.Ed.2d 158 (2002). Therefore, under the
definition of personin ~hargeboth the growers and
Tyson Chicken -could be found to be a personin
charge.

Tyson Chicken seeks to insulate itself from the
reporting requirements of both CERCLA and
EPCRA by claiming that Adams and Buchananare
independent contractors solely responsible for
environmental compliance- , at the chicken
production facilities. WhetherTyson Chicken is a
person in charge is determinedby examining the
relationship between it and the facility and not by
how the parties choose to characterize, their
relationship. The Alabama Supreme Court in Tyson
Foods, Inc. v. Stevens, 783 So.2d 804, 809
(Ala.2000) addressed a similar issue. In Stevens,
the Alabama Supreme Court found Tyson’s control
of its growers so complete that it held that an
individual that raisedhogsfor Tyson was its “agent”
and upheld a $25,000 punitive damagesverdict
againstTysonand its grower for mismanagementof
the hog operation.Interpreting a contractsimilar to
the ones in this case, the Alabama SupremeCourt
refused to find the grower to be an “independent

contractor,” as the contract provided. The Supreme
Courtnotedstatedthat:’

*720 The [plaintiffs] presented evidence
indicating that Tyson specified where the hog
houses should be located and how large each
house should be, and that Tyson even arranged
for financing of the houses.Tyson required that
[the growers] implement a specific
waste-management system. It inspected [the
grower’s] hog operation almost every week and,
as evidenced by the inspection reports and
photographs, recommended solutions for
Bumett’s waste-managementproblems. Tyson
provided the hogs and provided food, veterinary
supplies, and veterinary care for the hogs. [The
grower’s] primary responsibility was to feed,
water, and otherwise care for the animals. The
evidence was sufficient to create a jury question
as to the existence of an agency. Therefore, the
trial court did not err in sustaining the jury’s
verdict as to this issue.

Stevens,783 So.2d at 809. While the Stevenscase
does not address liability under CERCLA or
EPCRA, the Court finds that it does adequately
describe the Tyson’s relationship, or in this case
Tyson Chicken’s relationship,with its growers.

After a review of the record, the Court concludes
that no reasonable juror could differ on the issue of
whether Tyson Chicken is a personin charge of
both the Adams and Buchanan Facilities. Tyson
Chicken is clearly in a position of responsibilityand
power with -respect to each facility and is in a
position to make a timely discoveryof a release,
direct the activities that result in the ammonia
releases,and has the capacity to preventand abate
the alleged environmentaldamage.See Carr, 880
F.2dat 1554.

**21 Tyson Chicken is involved in the facility

design and equipment specifications. Tyson
Chickendirectsgrowers how to build andorient the
houses, how -to heat, cool, ventilate the buildings,
andhow to illuminate the houseto ensureoptimum
chicken growth. Tyson Chicken provides exacting
equipmentspecificationand advisesgrowers as to
the proper retailers from which to purchasethis
equipment. If a grower chooses- ~to deviate from
Tyson Chicken’s specification or growing
instructions, Tyson Chicken reservesthe right to
refuse to deliver chicks or seize the property in
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question. Tyson chicken owns the chickens
throughout the production process, including the
period the chickens are located at the chicken

production facility. In fact, Tyson Chicken
provides not only the chicks, but the feed, technical
support, medicine, and veterinary dare for the

chicks. Additionally, the evidence reflects Tyson
Chicken not only controls’ the product,but payment
and some expenditures at the chicken production
facilities. -

Most importantly, Tyson Chicken technical
advisors monitor the Adams and Buchanan
facilities, They provide detailed instructionsto the
growers. Tyson technical advisors test ammonia
levels inside the house and direct ventilation
programto exhaustammoniainto the environment.
The record reflects that Tyson Chicken directs its
growers to discharge ammonia from the chicken
houses at the production facilities. The Broiler
Growing Guide specifically instructs growers- to
exhaust ammonia into the environment to limit
ammoniabuildup inside the chickenhouses.Tyson’
technical advisorsalsoroutinely visit the production
facilities and tell the growers to dischargeammonia
into the enyironment.For example, (1) one Tyson
Chicken technical advisor noted in his broiler
visitation report that “[a]mmonia is in all of the
houses” and instructedAdams to “up the ventilation
to thirty more seconds,” (Rogers DecI. ¶ 11, Exh. I
Broiler Visitation Report, TY-BVR-000104); (2)
anotherTyson Chicken technical advisernoted in a
broiler visitation report that *721 “[t]he ventilation
set up [at the Adams facility] looks good and is

according to our program,” (Rogers Decl. ¶ 11,
- Exh. I Broiler Visitation Report,TY-BVR-000120);

(3) another Tyson Chicken technical advisor
-- - directed Adams - to “[r]un [ventilation fans] 30

sec[onds] out of 10 min[utes] to evacuate
ammonia,” (Rogers Decl. ¶ 11, Exh. I Broiler
Visitation Report, TY-BVR-000l59); (4) one
Tyson Chicken technical advisor informed
Buchanan“I testedthe Ammonia Levels in houses 1
& 8.... Theselevels are too high,” (RogersDecl.,¶
11, Exh. I Broiler Visitation Report, TY BVR
000669); and (5) a different Tyson Chicken
technical advisor told Buchanan“to increase Fan
time. I am ‘starting to seesome blind birds in the
houses.We need to get the Ammonia out of these
houses.” (Rogers Decl. ¶ 11, Exh. I Broiler
Visitation Report, TY BVR 000602). Tyson

Chickentechnicaladvisersare presentat the facility
on weekly basis and are in a position to make a
timely discovery of some of the releases,Tyson
Chickendirects the dischargeof ammoniafrom the
chicken, production facility through the Broiler
Growing Guide andindividual instructionsfrom the
technical advisOrs, and Tyson Chicken has the
capacity to prevent and abate the alleged
environmentaldamage.

**22 For these reasons,the Court concludes that

Tyson Chickenis a “person in charge” of the Tyson,
Adams, and BuchananFacilities and is subject to
the reportingrequirementsof CERCLA.

‘2. EPCRA

- [25] As discussed- above, to be held liable under
EPCRA section 304(a), a defendant must be
consideredan “owner or operator” of a facility.
The parties agree that Tyson Chicken is not the

- owner of the Tyson; Adams or Buchanan Facilities.
Therefore,thequestionis whetherTyson Chickenis
an operatorof thosefacilities.

[26] “[A]n operatoris simply someonewho directs
the workings of, manages,or conducts the affairs of
a facility.” Bestfoods, 524 U.S. at 66, 118 S.Ct.
1876. More specifically, the Supreme Court has

- held that to be considered an operator a defendant
must “must manage,direct, or conduct operations
specifically related to pollution, that is, operations
having to do with the leakage or disposal of
hazardouswaste, or decisions about compliance
with environmentalregulations.” Id. at 66-67, 118
S.Ct. 1876. Clearly, Tyson Chicken is an operator
of the Tyson Facility. It manages,directs -and
conducts the affairs of the facility. Similarly, for
the reasonsset forth in the Court’s discussionof
“person in charge,” the Court concludes that these
facts clearly demonstratethat Tyson Chicken is an
operatorof the chickenproduction facilities owned
by Adams and Buchananas well. Tyson Chicken
manages andlor directs many of the operations
related to the venting of ammonia.Finding that no
reasonablejuror could differ on this issue, the Court
concludesthat Tyson Chickenis an operatorof the
Adams andBuchananFacilities and is subjectto the
reportingrequirementsof EPCRA.

For all the reasons set forth above and finding no
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genuineissuesof materialfact with respectto these
issues, the Court grants’ Plaintiffs’ motion for
summaryjudgmentwith respect to whetherTyson
Chicken is a “person in charge” or an “operator” of
the Adams, Buchanan,and Tyson Facilities under
CERCLAand EPCRA.

D. Tyson Children Partnership

Tyson Children Partnershiphas filed a motion for -

partial summary judgment arguing that it is not
liable for alleged unmeportedammonia releasesat
the Tyson Facility *722 under CERCLA or
EPCRA. The Partnership leases the “Tyson
Facility” property to Tyson Chicken, a wholly
owned subsidiary of Tyson Foods, Inc. The
Partnershipacquiredthe propertyfrom ownerswho
werepartiesto a grow contractwith HudsonFoods,
the predecessorof Tyson Chicken. The former
owners informed Hudson that they intended to
abandonthe propertyand the flocks of chickenthen
housed there. Exercising its rights under the
contracts,Hudsdn steppedin to managethe flocks
until the birds reached maturity. The Partnership
bought-the property, and by leasedatedSeptember
15, 2000, leased it to Hudson for fifteen years.
TysonChickenis now the lessee. , -

The Partnershipis only a lessorof propertyandhas
no other role in these broiler production facilities.
The question before the Court is whether the
Partnershipis liable underCERCLA or EPCRA for
the allegedfailure to reportammoniareleasesat the
Tyson Facility. The Partnership’srole, or lack of
role, at the Adams and Buchanan Facilities is not at
issue.

1. CERCLA

**23 As discussedabove, to be held liable under

CERCLA section 103(a), a Defendant must be
considereda “person in charge” of a facility. In
order for the Partnershipto be deemeda “person in
charge” of the Tyson Facility, the Partnershipmust
“occupy [a] position[ ] of responsibilityandpower,”
and must be in a position to “make timely discovery
of a release, direct the activities that result in the
pollution, and have the capacity to prevent and
abate the environmentaldamage.” Carr, 880 F.2d
at 1554.

[27] The Partnershipis not involved in the daily
operationsof the chickenproductionoperationsand
is not in a position to detect, preventand abate a
release of, hazardoussubstances.The Partnership
does not contract with any- growers. No evidence
suggeststhat the Partnershipplays any role in the
chickenproductionoperationsat issue on a routine
basis suchthat it could be saidthat it is responsible
for the operationsor that it is a position to detect,
prevent, and abate the release of hazardous
substances.For these reasons, as a lessor of the
propertyin questionwith no activerole in managing
the property, the Partnership is not a “person in
charge” of the Tyson Facility and as result, hadno
responsibilityunder CERCLA to report the alleged
releasesof ammonia. See, e.g., Neighborsfor a
Toxic Free Community v. Vulcan Materials Co.,
964 F.Supp. 1448, 1454 (D.Colo.1997). All claims
againstTyson Children PartnershipunderCERCLA
are dismissed.

2. EPCRA

[28] As discussedabove, to be held liable under
EPCR.A section 304(a), a Defendant must be
consideredan “owner or operator” of a facility.

“[A]n operatoris simply someonewho directs the
workings of, manages,or conductsthe affairs of a
facility.” Bes~foods,524 U.S. at 66, 118 S.Ct. 1876

Specifically, the SupremeCourthasheld that to be
deemed an operator a defendant “must -manage,
direct, or conductoperationsspecifically related to
pollution, that is, operations having to do with-- -the~
leakageor disposalof hazardouswaste,or decisions
about compliance with environmentalregulations.”
Id. at 66-67, 118 S.Ct. 1876. For the reasons set
forth in the Court’s discussionof the Partnership’s
liability under CERCLA, no evidencesuggest that
the Partnershipmanages,directs, or conducts the
activities of the Tyson Facility relatedto pollution.
Therefore,the Partnershipis not an “operator” of
theTysonFacility.

*723 Plaintiffs argue that Tyson Children

Partnership is still liable under the EPCRA
reporting statutes because of the clear statutory
requirementsthat owners of facilities must report
releases of hazardous substances. Plaintiffs
maintain that it is clear that the Partnershipowns
the Tyson Facility and leasesit to Tyson Chicken,
Inc.

L
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The Court agrees-with the Plaintiffs that Tyson
Children Partnershipowns the land andits buildings
on which the Tyson Facility is located. However,
this fact alone does not resolve the question of
whether Tyson Children Partnershipis subject to
the reporting requirements of EPCRA. In
Neighborsfor a Toxic Free Community v. Vulcan
Materials Co., 964 F.Supp. 1448 (D.Colo.l997),
the court rejectedargumentssimilar to those made
by the Plaintiffs. In that case, General American
Transportation Corporation (GATC) owned a
railroad tank car that it leasedto Vulcan Material
Company.Toxic materialswere releasedfrom the
tank car while it was at the Vulcan terminal. In
determining the liability of the lessor under the
EPCF.A reporting statute,the district court held that
“[s]ince GATC was not in charge and had no
knowledge, notification by GATC was not
required.” Vulcan Materials, 964 F.Supp. at 1454.
The district court further held that the plaintiffs
interpretation of the statute and regulations
unreasonable“since it would require any lessor of
any type of equipmentto file a full EPCRA report
when a toxic spill occurs, evenwhen the lessorhas
no knowledgeor ability to do this.” Id.

**24 Applying the principle in Vulcan Materials to

this case,a lessor of propertywho has no control
over the operationsof a facility or knowledgeof a
release of a reportable quantity of a hazardous
substance is not subject to the reporting
requirementsof EPCRA. This is consistentwith the
purpose of EPCRA which is to establish a
framework of agencies designed to inform the
public about the presenceof hazards and toxic
chemicals,and to prOvide emergencyreporting in
the event of health-threateningreleases.Under the
facts of this case, it is clear that Tyson Children
Partnershipis a lessor of the property and that
Tyson Chicken is the lesseeof the propertyand is
the “operator” of the chicken production facility in
question. A question of, fact exists concerning
whether Tyson Children Partnership,as the lessor
of the property, is in a position to haveknowledge
of the allegedreleasesor the ability to report the
alleged releases. The facts may reveal that the
Partnershipis not in such a position. However, at
this stage of the litigation, the Court finds that a
genuine issue of material fact exists concerning
whether the Partnershiphad knowledgeof releases
of ammoniaat or abovethe reportablequantity or

had the ability to report such releasesfrom the
Tyson Facility.

For thesereasons,the motion by Defendant,Tyson
Children Partnership,for partial summaryjudgment
againstPlaintiffs on the issue of “person in charge”
and “operator” is granted and the motion by
Defendant for partial summaryjudgment on the
issueof “owner” is denied.

IX. CONCLUSION
For the reasonsset forth above, IT IS HEREBY
ORDEREDas follows:

(1) The motion by plaintiffs for partial summary
judgment as to the First and Second Causes of
Action - [DN 44] is granted in part and denied in
part.;

(2) The motion by Defendants for summary
judgment on the CERCLA and EPCRA issues[DN
49] is denied;

(3) The motion by Defendant,Tyson Foods on its
behalf, for partial summary*724 judgment on the
issueof “person in charge” [DN 50] is denied with
leave to refile after discovery;

(4) The motion by Defendant, Tyson Foods on
behalf of Tyson Chicken, for partial summary
judgmenton the issue of “person in charge” [DN
50] is denied;

(5) The motion by Defendant, Tyson Children
Partnership,for partial summary judgment on the
issueof “person in charge” [DN 48] is granted and
the motion by, Defendant, Tyson Children
Partnership, for partial summary judgment on the
issue of “owner and operator” [DN 48] is granted
in part and denied iii part. -

(6) The motion by Plaintiff to stay considerationof
Tyson Foods’ motion for partial summaryjudgment
on the issue of “person in charge” [DN 61] is
denied asmoot.
299 F.Supp.2d 693,

(W.D.Ky.), 58 ERC 1076
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