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PEOPLEOFTHE STATE OFILLINOIS, ) STATE OF ILLINOIS
) PoIIut~onControl Board

“Complainant, )
)

v. ) PCB 97-2
) (Enforcement)

JERSEYSANITATION CORPORATION, )
au Illinois corporation, )

)
Respondent. )

RESPONDENT’SCLOSINGBRIEF

NOW COMESRespondent,JERSEYSANITATION CORPORATION,through

its undersignedattorney,andfor its closingbrieffollowing hearingin this enforcement

case,statesasfollows:

HISTORY OF JERSEY SANITATION CORPORATION

Accordingto Respondent’sunrebuttedtestimony,thelandfill knownasJersey

SanitationCorporation,which is a small (10acre)landfill locatedoutsideof Jerseyville,

wasestablishedin 1975by amannamedRalphJohnson,whohadinheritedsome200

acresoffarmlandthatincludedadeepnaturalravine. (T. 328). At thetime, Pamela

Shourdandherfamily lived in ahousebarely100 yardsawayfrom theravine. (TR. 328-

329). The Shourdshadmovedin ayearearlier,beforetherewasany landfill. (TR. 328-

329). Theravinestretcheddownthehill towaEdSandyCreek,with anaturalgradual

slope.(TR. 329-331). Mr. Johnsonoperatedthelandfill from thesummerof 1975clear

into the 1980sasavirtual opendump. (TR. 331-333). In Mrs. Shourd’sown words,

“therewasno--nopeople,no equipment,nobodyworkedthere. It wasaplacewhere

peoplecouldcomeanddrop off theirtrashanddriveawayandleaveit.” (TR. 333).
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Througha contractwith thecity ofJerseyville,literally anyonefrom Jerseyvillecould

driveout atany time andtosswhatevertrashtheywantedinto this ravine,aseventhecity

ofJerseyvilleitself did (TR. 333-334). In termsofappearance,the landfill “wasjust

pilesof trash.” (TR. 334). Thetrashwasvirtually nevercovered,although

“occasionally,he [RalphJohnson]would hirea manwith a bulldozerto comeandpushit

aroundalittle bit, to pushit down,thatstack,sotheycouldpile somemoreon.” (TR.

334).

In addition,Mr. Johnsonburnedhugepilesofmaterials,including landscaping

broughtfrom othersources,atthis ravinelocation. Accordingto Mrs. Shourd,these

conflagrationsweresosignificantthattheycausedflamesto rise hundredsoffeetin the

air--”he alwayslit thefires atnight, andthenI’m talking abouthugefires,fires where

sparksweregoingup into theair, I guesshundredsoffeet.” (TR. 336). Mrs. Shourdwas

very concernedaboutthesafetyof herfamily duringthesefires: “I hadfourkids asleepat

thetimein house,soI would sit up all night andwatchit until it had dieddown enoughto

be safe.” (TR. 336).

As might be expected,this opendumpwasa perfecthabitatfor rats. Mrs. Shourd

testified,in fact,that shehad to redesignherchickenhouseto keeptheratsfrom getting

in andeatingthebabychicks. Thetrashalso attractedflies andbirds, andcreatedan

ever-presentodor. (TR. 335-336).

Mrs. Shourd,andafew othersliving in thesamearea(seeTR. 340),complained

to theauthorities.They complainedto theSheriff, theycomplainedto thecity of

Jerseyville,andtheycomplainedto theIllinois EnvironmentalProtectionAgency. (TR.

336). Despiteall of this complaining,the~jjiy enforcementinitiative of whichshewas
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awarewasa singleadministrativecitation violation thatcostRalphJohnson$1,500,

issuedby theIEPA--Johnson,though,laughedoff thepenaltyassimply his “only

Overhead”(TR. 337).’ Significantly, theIEPA inspectorassignedto theJerseySanitation

areaduringRalphJohnson’sownershipalsorecollectedonly asingle administrative

citation actioneverbroughtagainstthis nightmarefacility during RalphJohnson’s

ownership.(TR. 142-143).

By thelate 1980stheneighborsliving neartheJerseySanitationLandfill hadhad

enough,anddeterminedto purchasethelandfill from RalphJohnsonasan actof self

preservation.(TR. 341-TR. 344). The IEPA recommendedthattheshareholdersnot

purchasethelandfill, butafter 18 yearsofRalphJohnson’sunchallengedbehavior,

understandablytheneighborsdid notbelievetheIEPA would cleanup thelandfill, so

theywent throughwitl1 thepurchase.(TR. 345-346).A stockpurchaseoccurredin

November1989,and thebuyers’solepurposein making thepurchasewas“to cleanit up,

andcloseit.” (TR. 346). Accordingto Mrs. Shourd,“[w]e figuredthatwastheonly way

we would everbe takencareof is if we did it.” (TR. 346).

The landfill operatedonly twomoreyears,until September1992,whenit ceased

acceptingwaste. (TR. 346). Accordingto Mrs. Shourd,theyneededto operateit during

thosetwo yearsto haveenoughmoneyto adequatelyclosethefacility: “we didn’t really

havethemoneyto just--justbe ableto buy equipmentandbring it in andcloseit up. We

hadto operateit for awhileto try andgenerateenoughincometo shut it down.” (TR.

346).

Thelandfill literally hadno operatingequipmentat thetime thesenew

shareholderspurchasedthefacility in 1989(andyettheJEPAhadallowedthefacility to
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remainopen)(TR. 346). By thetimethefacility wasclosedin 1992,the landfill had

purchasedtenpiecesofequipment,andwasleasinganother;thepurposeof all of the

equipmentwas“[un orderto compacttrash,hauldirt overthere,andcoverit up, and

compactthedirt.” (TR. 346-347).

Also at thetimeof thepurchase,only onepart-timeemployeeworkedat the

facility--”a manwho unlockedthegateandhungaroundthereon Saturdayafternoon.”

(TR. 347). During thefollowing two years,thenew stockholdersthemselveslearnedto

operatethelandfill, andhired(andfined) numerousemployeesin an effort to adequately

staff thefacility. (TR. 347-349).Significantly, far from assistingin this processby

offering adviceor counseling,which wasnotforthcoming(“the EPA doesn’treally want

to tell youhowto do anything. Theyjustwant to tell you, find away anddo it.” (TR.

349)),theIEPAsubstantiallyincreasedits inspectionsand otherpresenceatJersey

Sanitation. Yet accordingto Mrs. Shourd,during thattwo yearperiodtheoperationsand

conditionof the landfill wereimprovedsubstantially.(TR. 349).

After the landfill quit acceptingtrash in September1992,therevenuestreamto

pay for theimprovementsalso ceased.“During thetime weacceptedwaste,wepaid into

the[closure/post-closure]fund andtried to havetheequipmentanddirt weneededto

coverup thelandfill. From that pointon, we hadno income.” (TR. 352-353). Virtually

no profit wasrealizedby theshareholdersthroughtheefforts,asidefrom a peaceof mind

from knowingthattheterriblenuisancelocatednext to their propertieswasabated--

“everycentthatcameinto thatlandfill wentinto eitherthepost-closureor closure/post-

closurefundor intoequipmentto operatethelandfill andto coverit up and closeit.”

(TR. 353).
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TheIEPA’s unfortunateresponseto theeffortsoftheseneighborsto adequately

closethelandfill hasregrettablybeenhostile,andcontinuesto be soto this very day. As

Mrs. Shourdtestified,’followingthedisclosedtransferof sharesto thenewowners,the

JEPArespondedby increasingenforcementandfinally addressingoperational

deficiencies,despitetheimprovementfrom thetime ofRalphJohnson’sownership.No

explanationhasbeengivenas to why theIEPA waiteduntil 1990 to beginits vigorous

enforcementconcernwith this landfill. Evento this very day, in its closingbrief, the

JEPA claimsthatthefault lieswith thevictim, ratherthantheperpetratorof theoffense.

TheComplainant’sclosingbriefarguesthat this wholeenforcementcaseis aresultofthe

actionsandbehaviorof theJerseySanitationowners--thevery oneswho throughtheir

ownfinancial risk andpersonaleffortsassuredthatthis landfill would be closedwithout

costingtheStateofIllinois millions ofdollars(asotherlandfills in this statehave)!

(Complainant’sbrief,at 127, citing Peoplev. Gilmer, PCB99-27(August24, 2000),and

notingtherethatIEPA haditself conductedclosureat acostof $3..5million to theState).

ai~c~Illinois FIRSTAbandonedLandfill Program(IEPA Dec.2000),which

chroniclesthe$50million spentonjust 32 abandonedlandfills in Illinois, plus another

$15 million spentat anotherabandonedlandfill, PaxtonII, in southwestChicago. (A

copyof this documentis availablefrom theIEPA’s websiteat

www.epa.state.il.us/Iand/publications).

Despitethehostility of theregulators,JerseySanitationperseveredand eventually

obtainedtheIEPA’s certificationthatthe landfill hadbeenproperlyclosedin compliance

with all permit, regulatoryandstatutoryrequirements.Indeed,theIEPA 1999 letter

certifying closureacknowledgedthat theclosurehadbeenachieved,andthepost-closure
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carehadbegun,asof September30, 1994! (Parties’Ex. #42). In grantingthat, of

course,theIEPA acknowledged,bothasa matterof factandof law, thatthe landfill was

in compliancewith all suchrequirementsasofthat September30, 1994date..~ Bradd

v. Illinois EPA,PCB90-173(May 9, 1991); seealso35 Ill. Adm. Code807.508.

NotwithstandingJerseySanitation’ssuccessin accomplishingcertified closureas

of 1994,theIEPA includedin the post-closurepermitcertainconditionsrelatingto post-

closureactivities(specifically, concerninggroundwatermonitoringandassessment,and

concerningtheneedfor acertifiedoperator),which JerseySanitationchallengedas

unnecessary.ThisBoard,of course,is well awarethat it agreedwith JerseySanitation

thattheseconditionswerenotrequiredfor theJerseySanitationfacility, andwere

thereforeproperlystricken. SeeParties’Ex. #44. TheIEPA appealedthatruling to the

appellatecourt, whichpromptly affirmedthis Board’sdecision.Parties’Ex. #48.

Despitethis Board’sruling on thepermit appeal,andtheappellatecourt’s

unambiguousaffirmance,in this very casetheIEPA (throughtheOffice oftheAttorney

General,of course)hasclaimedthatthosevery permitconditionswhich werestricken

shouldstill serveasthebasisfor enforcementagainstJerseySanitation! In responseto

JerseySanitation’sstraightforwardmotion for summaryjudgmentaskingthatallegations

relatingto thosestrickenprovisionsbe removedfrom this case,theJEPA arguedthat

somehowJerseySanitationwasstill boundby thoseconditionsandits failure to have

compliedwith thestrickenrequirementswassomehowactionable.This Board,of

course,rejectedthat positionand grantedJerseySanitation’smotion to strikeallegations

relatingto the strickenconditions. SeeParties’Ex. #46
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As discussedin moredetailedbelow, theIEPA is persistingevenin its testimony

athearingandin its closingbrief in this casein its positionthatit is entitledto therelief

addressedin thestrickenpermit conditions,despitehaving losteverychallengeto that

ruling. TheIEPA arguesthatdespitethefactthis Board(andtheappellatecourt)

unambiguouslyruledthatstatisticalanalysesandothergroundwaterevaluation

techniquesincludedin thepost-closurepermit werenot requiredfor this facility, thatthe

samerelief shouldbe rantedto it here. If nothingelsebespeakstheIEPA’s animosity

towardJerseySanitation,this surelydoes.

OPERATIONAL ALLEGATIONS

With only theexceptionsdiscussedbelow,JerseySanitationconcedesthatit

violatedtheEnvironmentalProtectionAct andthis Board’sregulationswith respectto

thevariousoperationalallegationsincludedin theComplainant’scomplaint. In

commentingon theIEPA’s photographsof someof theseconditions, Mrs. Shourdmade

clearthat JerseySanitationhasn’o claim thatthevariousphotographsarenotaccurate:“I

mean,theyhavethepictures.I’m surethat--thattherewere daysthatwe werenotableto

coverit.” (TR. 347-348).Hence,with respectto theseoperationalallegations,Jersey

Sanitationconcedestheexistenceof theseviolations. Moreover,JerseySanitation

recognizesthat meregoodfaith or extenuatingcircumstancesdo notchangetheexistence

of suchaviolation orviolations; on theotherhand,theseextenuatingcircumstancesand

thehistoryof this situationshouldserveasa substantialmitigating factorin theBoard’s

determinationof any appropriatepenalty. Notably,JerseySanitationis in theeleventh

yearof its post-closurecare,andis not in any landfill businessanymore.
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The specificconcessionsarethefollowing, assummarizedin Complainant’spost-

hearingbrief:

1. CountII, brief sectionI.

2. CountII, briefsectionJ.

3. CountIII, brief sectionK.

4. CountIV, brief sectionL.;

L.2 and L. 4.

5. CountIV, brief sectionM. 1 and M. 2

6. CountV, brief section0.

7. CountVI, brief sectionP.

Theexceptionsto theaboveconsistsof thefollowing:

(a) The openingburningallegations.As Mrs. Shourdtestified,thelandscape

wastefire at issuein that allegationwasnoton any partofthepermittedlandfill area,but

insteadwason farm groundlocatednextto thelandfill. TheIEPA inspector,.Mr.

Johnson,disagreeswith Mrs. Shourd’sassertion,but he hasprovidedno basisto believe

thathe hadabetterunderstandingofthespecificboundariesof thepermittedlandfill and

theneighboringfarm thantheownerandanearbyresidentsince1974would have. As

thepartywith theburdenof proof, it would havebeenasimplematterfor theIEPA to

havedefinitively identifiedthelocationof thefire with respectto thepermittedlandfill

boundary.

(b) Composting—CountIV, brief sectionL. 6. Onceagain,Mrs. Shourdtestified

thatthecompostingwhichtook placein theearly 1990swas doneon thefarmproperty

andnot on thepermittedlandfill property. (TR. 351). In fact, sheexplainedthat the



incidentoccurredright afterthe law changedto prohibitthedisposalof lawnwastein

permittedlandfills, andasan accommodationto customersJerseySanitationattemptedto

apply thelawn wastet theadjacentfarm property,aswasallowedby the law at thetime.

Thatexperiencewasa failure,andJerseySanitationsoonthereafterquit acceptinglawn

waste. (~4.).In anyevent,despiteMr. Johnson’sunsubstantiatedclaimsto thecontrary,

this compostingwasconductedoutsidethepermittedboundariesof the landfill.

(c) All Section12 allegations--As will be discussedin moredetailbelow, while

JerseySanitationconcedesthatwasteiii water,andleachateflowing towardwateron the

surface,canconstituteSection12(a)or (d) violations,theIEPA’s assertionsthat a

groundwater“problem” existshereorthatJerseySanitationis guilty of not providing

analysesandstudieswhich this Boardheldto be inapplicableto this facility, are

completelyunfounded.

(d) Previouslyadjudicatedallegations.As theComplainantrecognizes,certain

allegationsincludedin this complaintwerepreviouslythesubjectof administrative

citation proceedingsbroughtagainstJerseySanitation,concerningwhich Jersey

Sanitation,wasimposedandpaidapenalty. TheComplainanthasmagnanimously

agreednot to seekpenaltiesfor thosespecificviolations. However,JerseySanitation

wouldalso addall violation identifiedin thesameinspectionreportsusedto prosecute

theadministrativecitations. As amatterof law, theIEPA cannotproceedboth of the

basisof administrativecitation andstraightenforcement,but it is attemptingto do sohere

with respectto thoseviolations.
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GROUNDWATER ISSUES

Thebulk of Complainant’sclosingbrief, asindeedwasthebulk of Complainant’s

evidenceathearing,is devotedto convincingthis Boardto revisit the issuedecidedin the

prior permit appeal,andtheprior summaryjudgmentproceedingin this case,andto rule

that JerseySanitationmustdo afull-fledgedevaluationofthegroundwaterflowing

throughits property. In thesuccessfulpermit appeal,this Boardexcisedfrom thepermit

therequirementthatJerseySanitationobtainsignificantamountsof newdataconcerning

thegroundwaterat this facility andthenevaluatethat informationusingavarietyof

complicatedtechniques,includinga statisticalanalysis. As boththis Boardandthe

appellatecourtnoted,JerseySanitationhasbeenclosedpursuantto the35 Il. Adm. Code

Part807 regulations,which do nothaverequirementsasstringentasthoseimposedby

theIEPA’s condition. (~testimonyofAndy Rathsack,TR. 375-397). In contrast,~

landfills--thoseremainingin operationafterSeptember1992--arerequiredto prepare

suchsophisticatedgroundwateranalyses.This BoardrecognizedthattheIEPA’s

proposedconditionwasan attemptto imposethemore stringentregulationsuponJersey

Sanitation’sclosedPart807 landfill, whereasonly themoregeneralrequirementsofPart

807 wereactuallyrequired. In fact, this Board,andtheappellatecourt, found that instead

ofthegroundwateranalysesandevaluationspromotedby-the-IEPA, JerseySanitation’s

facility wassubjectto thegroundwateranalysissuggestedin its own applicationfor

certificationof closureand commencementofpost-closurecare,which this Board

expresslyfoundto be sufficientfor compliancewith Section12 oftheEnvironmental

ProtectionAct andPart807 of thisBoard’sregulations.The permitapplication

establishedthenumberof samplesthatwould be retrievedfrom thefour monitoringwells
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‘currently on-site: “[nb changesin thegroundwatermonitoringprogramareanticipated

during closureorpost-closurecare.” Further,thepermit applicationstatedthat

“groundwatermonitoringresultswould be evaluatedeachquarteragainstbackground

data,GeneralUseWaterQuality Standards,andotherhistoric wateranalysisinformation.

If a trendis believedto be developing,morefrequentsampling,(e.g.monthly) maybe

performedto substantiateor dismissthe likelihood of site impact. A professional

engineeringfirm shouldbe retainedto developfutureactionsand/orplansfor subsequeuit

IEPA approval.” (~Parties’Ex. #44, at 13).

Accordingto thisBoard’spermit appealruling andtheappellatecourt’s affirming

opinion,theabovelanguageconstitutesthegroundwaterevaluationfor JerseySanitation.

SeeParties’Exs. 44 and48.

Despitetheserulings, theIEPA’s primaryissuein this caseconcernsthe

groundwatermonitoringprogramatJerseySanitation. TheIEPA’s premierewitness,

KarenNelson,devotedhertestimonyduring two separatedaysof hearingto issues

pertainingto conductingaPart811-stylegroundwateranalysis,andmodifying

substantiallythegroundwatermonitoringnetwork in placeatthe landfill to fulfill her

own professedbeliefsaboutan appropriategroundwatermonitoringsystem. All of this

testimony,though,is incompetent,andtherelief sought,asidefrom having beenbarred

by thisBoard’spreviousorder,is unnecessaryin this enforcementaction.

It appearsthatComplainantis arguingthat thegroundwateranalysisit proposesis

necessaryto remediatetheallegedEnvironmentalProtectionAct violations. In other

words,Complainantappearsto arguethatbecauseofcertainsection12 alleged
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violations,remedialstrategiesmustbe employedwhich, miraculously,appearto be

exactlythesameaswith theIEPA’s strickengroundwatermonitoringconditions.

Unfortunatelyfor Complainant,neitherprongof its mini-syllogismhasany

validity. First, theComplainanthascompletelyfailed to establishthatJerseySanitation

is causingviolation of section12 of theEnvironmentalProtectionAct. To be sure,

Complainanthasattemptedto establishthis by arguingthat in theWattscasethis Board

foundthattheexistenceofcontaminatedgroundwaterunderlyingtherespondent’s

landfill constitutedsufficientevidenceto find a violationof section12. Here,that relief

is notavailable,becausetheIEPA’s own witnessesadmittedthatin this casethemere

existenceof certainlevelsof contaminantsin thegroundwatercouldnot anddo not

establishthatJerseySanitationwasthesource. ~ TR. 43; TR. 45-46(JoyceMunie);

TR. 305-306(KarenNelson). Complainant’sclosingbrief raisesalarmistclaimsthatthe

iron levelsunderlyingJerseySanitation’sfacility arethe“highest” thatKarenNelsonhas

everseen,but in additionto thefactthatotherwitnesseswerenot nearlysoconcerned -

(KennLiss, for instance,specificallyopinedthereappearsno public healthdangerat this

facility—seeTR. Of 1-13-04,at28-29),in any eventevensheadmittedthatshehad

inadequateinformationto concludethatthoselevelsresultedfrom theJerseySanitation

landfill. (In fact, sheevenquestionthevalidity of thegroundwatermonitoringsystem,

renderingherguardedbelief thatJerseySanitationmight be impactingthegroundwater

ofevenmoredoubtfulvalidity). And JoyceMunie, theheadof theIEPA’s Bureau,of

LandPermitsection,andaregisteredprofessionalengineer,alsoacknowledgedthatshe

hadinsufficientinformationto concludethatany constituentlevelscoming from the

12



JerseySanitationgroundwatermonitoringsystemwerea resultofJerseySanitation’s

activities.

Complainant,havingtheburdenof proofin this enforcementcase,cannotsimply

infer thatthecontaminationmustbe from JerseySanitation,particularlywhereits own

witnessesacknowledgethatthatinferencedoesnotexist.

It shouldalso be notedthattheIEPA’s premierwitness,KarenNelson,is not now

currentlyengagedby theIEPA in thecapacityof professionalgeology,but insteadher

job dutiesconcernsetting up trainingprogramsfortheentireagencythroughoutthe state.

(TR. 284-286). For severalyearsat least,Ms. Nelsonhashadno contactwith field

geologicalconcerns,apparentlywith theexceptionofcontinuingherdoggedpursuitof

JerseySanitation. Moreover,evenbeforehertransferto anewjob duty, herprior

experiencebeforethis Boardconsistedof theaffidavitsshesubmittedin supportof

administrativecitation complaintsfiled with this Board. ~ AC 89-265(Jan.11, 1990);

AC 89-152(Aug. 10, 1989);AC 89-66(May 11, 1989);AC 89-39(April 6, 1989);AC

89-9(Feb.23, 1989);AC 88-37(June16, 1988). Simply put, Ms. Nelsonhasprecious

little experiencewith themattersfor which shehasattemptedto provideexpert

testimony.

Moreover,evenMs. Nelsonacknowledges(asshemust) thattheJerseySanitation

groundwater,including its groundwatermonitoringwell systemaswell asmostof the

resultsshehascompiled,wereall presentedto theBureauof Landpermitsectionand

consideredby thatsectionprior to the 1999 issuanceof thecertificationof closure

effectiveSeptember1994. Ms. Nelsonhadto admitthatthepermitsectionhasplenary

authority,atleastin comparisonwith her,overissuespertainingto a landfill’s
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groundwaterandmonitoring system. SeeTR. Of 1-13-04,at90-92(admitting that

groundwatermonitoringsystemhadbeenapprovedby permitsection,which has

authorityto do so). Significantly, theheadoftheIEPA’s Bureauof Landpermitsection,

JoyceMunie, alsotestifiedin this matteron behalfoftheIEPA--butshewassilent with

respectto the issueschampionedMs. Nelson,andspecificallydid not testify thatthere

wasanythingwrongwith JerseySanitation’sgroundwatermonitoringsystem(a system

which hadbeenapprovedby herown staff), northatanythingaboutthegroundwater

resultscompiledby Ms. Nelsonsuggestedany basisfor concernorconclusionthat Jersey

Sanitationhadcausedany groundwatercontamination.Indeed,Ms. Munie, onceagain,

saidjust theopposite—thedatasimply doesnot establishwheretheexceedancesare

comingfrom.

Thesecondprongofthe IEPA’s argumentis that theallegedsection12 violation

shouldbeaddressedby imposingthesamegroundwaterevaluationprotocolthathadbeen

strickenby this Board andtheappellatecourt. In point offact, evenif it is concludedthat

JerseySanitationis causingtheconstituentlevelsnotedin Ms. Nelson’swork product,

JerseySanitation’spermitapplication(quotedabove,from this Board’spermitappeal

ruling) definesthe nextstepof investigation. Indeed,the irony hereis that, asrecognized

by KennLiss, pursuantto JerseySanitation’sapproachanalyzingthegroundwater

monitoringdatafor “trends” is an ongoingprocessandis not triggeredby any particular

constituentlevels. (SeeTR. Of 1-13-04,at7-29). Instead,with virtually everypoundof

samplingresultsJerseySanitationis to considerwhether“a trendis believedto be

developing.” In theeventthat sucha determinationis made,thenadditional samplingis

calledfor, andaprofessionalengineeringfirm is to be retainedto considerthenextstep.
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ThisBoardhasall readyapprovedof this protocol(which, in turn, wasapprovedby the

IEPA in approvingthis permit). SeeTR. Of 1-13-04,at 26-27,in whichKennLiss

answersthat compliancewith thepermitis theappropriateresponsein theeventit is

determinedatrendis developing. ThisBoardmayrecall Mr. Liss’ participationon

behalfof theIEPA in theTieredApproachCorrectiveAction Objectives(TACO), R. 97-

12(A) (April 17, 11997).

Similarly, thereis virtually nojustification for Complainant’sargumentthatthe

wholegroundwatermonitoringsystemneedsto be revamped.Thatsystem,of course,

wasspecificallyapprovedby theBureauofLand’s permit section,andsimply put, Ms.

Nelsonhasno authorityto re-visit thatsection’sprofessionaldecisions,assheherself

acknowledges.Moreover,shehascompletelymisunderstoodthesite’s geology. ~ TR.

Of 1-13-04,at44-55,and97-101.’

Hence,no basisexistsfor Complainant’srepeatedattemptsto convincethis Board

to imposeon JerseySanitationthegroundwatermonitoringprotocolproposedby the

IEPA, nor to penalizeJerseySanitationfor notdoing thingswhichthis Board,andthe

appellatecourt,haveruledto be beyondIEPA’s powerto require.

ECONOMIC BENEFITS

Complainanthaspresentedevidencethroughthetestimonyof Mr. Blake Harris,

andhasarguedin its brief, thatJerseySanitationachievedan “economicbenefit” in the

amountof $25,233.53“by notmeetingfinancialassurancerequirementsfor thesubject

landfill” (Complainant’sbrief at 136). Mr. Harrisclaimsthat duringtheyears 1994-

1998,JerseySanitationdid nothavesufficientmoneyin its closure/post-closurecare

fund. Mr. Harriscalculatedtheamounteachyearthatthefundwasin arrears,andthen
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he opinedthat, had thatmoneybeeninvested,JerseySanitationwouldhavereapeda

profit on theinvestmentof $25,33.53.~TR. 71-77.

Notably,Mr. Harrisis not an accountant--hehasneversat for thecertifiedpublic

accountantexam,andin facthe doesnotevenknow the requirementsto sit for suchan

examination. (TR. 79-80). Thefallacy of Mr. Harris’ work is self-evident,evenif Mr.

Harrishimselfcannotrecognizeit. Mr. Harrisassumed,in calculatingthis supposed

“economicadvantage,”thatJerseySanitationhadsufficient resourcesto paythefull

amountinto theclosure/post-closurefund,but chosenot to do so. In pointoffact,

though,theunrebuttedevidencein this caserevealsthat everyç~jjfof moneythat came

into thelandfill, at leastfrom 1989on, wasput towardpayingnot only for proper

(meaningcompliantwith statutoryandregulatorystandards)landfill operations,butalso

to fundtheclosure/post-closureaccount. Indeed,nota centoftherevenuecoming into

the landfill went into theowners’ pockets,andthefacility wasonly operatedfor two

yearsafterthecurrentshareholderstookcontrol--justlong enoughto bring thefacility

into (orcloseto) compliance.After it closed,no moneycamein.

It is simply absurdto suggestthatJerseySanitationreapedany economicbenefit

throughthis ordeal. Certainlythat is not thecasewith thecurrentshareholders,whose

only benefit,if it couldbe calledsuch,is thattheyno longerhaveto live nextto apublic

healthhazard.And for its own reasons,ComplainanthasnotpursuedMr. Johnsonfor the

violationsit hasalleged.

Complainant’sotherclaim of economicbenefitis evenmoreabsurd. Specifically,

Complainantarguesthat, sinceagroundwaterassessmentof thetypestrickenby the

Boardin the previouspermit appealwould cost$6,000(ascalculatedby Jersey
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Sanitation’sengineers),nothavingspentthat$6,000constitutesan “economicbenefit.”

This suggestionis outrageousin light of this Board’sandtheappellatecourt’s

unambiguousruling thatthegroundwaterassessmentis notproperlypartofJersey

Sanitation’spost-closurecarepermit! Complainant’ssuggestionthatJerseySanitation

shouldbe penalizedfor nothavingdonesomethingthat it did not lawfully haveto do is

nothingshortoffrivolous.

RCS LANDFILL

Theonly respondentin this caseis JerseySanitation.However,for somereason

Complainant,in its closingbrief, haschosento attemptto painttheneighboringlandfill,

knownasRCS Inc., assomehowa partof JerseySanitationand responsiblefor, liable

for, orat leasta partyto, theallegedviolationsatJerseySanitation.Theseclaimsare

utterly ridiculousandpreposterous.

First, althoughComplainantrepeatedlyraisesissuespertainingto RCS andthe

supposedinvolvementbetweenRCSandJerseySanitation,Complainantcitesto virtually

nothingin therecord,asidefrom speculationandconjecture,to supporttheseassertions.

Nothingin therecordsupportsthehypothesizedrelationshipsbetweentheshareholders

of JerseySanitationandthoseof RCS,norof theworkperformedat eitherfacility.

While it is truethattherecordreflectsthatRCScollectssamplesfrom thegroundwater

monitoring systematJerseySanitationand assistsin theperformanceof post-closurecare

by JerseySanitation,one would supposethat to be a goodthing, thathasassistedin

assuringthecontinuedpost-closurecareof theJerseySanitationfacility. WhetherRCS

doessuchactivities voluntarilyasa serviceto its neighbors,or throughsomebusiness

relationship,is neitherof any relevanceto this proceedingnorto any extentdefinedin
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this record. Complainant’srepeatedclaimsaboutthenatureofthat relationshipis

nothingmorethanpureandrank speculation,andshouldbe strickenfrom this record.

Most particularlytroubling is Complainant’sassertionthatsomehowRCSis

owned,managed,or controlledby JerseySanitationand/orits shareholders.This is

particularlyodiousbecauseComplainantis awareofthetruth, buthasattemptedthrough

avaguerecordto misrepresentthefacts. TheIEPA’s owndocumentationrevealsthis

assertionnot to be true;accordingto its ownNon-HazardousSolid WasteManagement

andLandfill Capacityin Illinois (2002Annual ReportOctober2003),RCS Inc., the

ownerandoperatorof RCSlandfill in JerseyCounty,is a subsidiaryofAllied Waste

Industries,Inc. ~ id, at R5.8. (A copy is attached,but theentiredocumentcanbe

viewedor downloadedattheIEPA’s websiteat: www.epa.state.il.iis/land/Iandfill-

capacity/2002/index.html).

All referencesto RCS,Inc. by Complainantshouldbe stricken.

PROCEDURAL OB.IECTIONS

Complainantopenedits briefwith a lengthyobjectionaboutcertainprocedural

situationsthataroseduringthehearing. Complainant’scontinuingargumentaboutthese

proceduralissuesis elevatingthesemattersinto a sideshow,probablyin orderto deflect

attentionfrom theweaknessof Complainant’sgroundwatercase. In any event,these

objectionsshouldfall upon deafears;if anything,thehearingofficer wasoverly lenient

in allowing Complainantto bring in surpriseevidencein this matter.

Complainant’sspecificcontinuedobjectionsareto thecontinuanceof thehearing

from September24, 2003, to the identificationby Respondentof witnessesto respondto

brandnewopinionstenderedby Complainantjustprior to first day of hearing,and to the
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sur-rebuttaltestimonyof oneof Respondent’switnesses,in responseto anotherbrand

newopinionfirst raisedby Complainantduring thecontinuedhearingin January2004.

Again, nojustificationexistsfor Complainant’sobjections--Complainantgot muchmore

thanit wasproperlyentitled to in this case,given Complainant’sown derelictionsin

preparingits case.

During thecourseof raisingits objectionsandarguingin its brief, Complainant

suggeststhat somehowRespondentwasremissin its trial preparation,andspecifically

suggeststhat thecontinuanceand additionalwitnessesandsurrebuttabletestimonycame

aboutasa resultof somefailure on thepartof Respondent.This is a baselessassertion.

As astartingpoint,of course, Complainanthastheburdenofproofin this enforcement

action,notRespondent;it is unclearwhy Respondentwould developparticulartestimony

prior to an indicationby Complainantofan intentionto pursuea theory.

More importantly, it is clearfrom this recordthat thepre-trialpreparation

conductedby Respondentwould not at all haveavoidedthesituations,evenhad

Respondentdonemorediscovery.1

On September19, 2003(four daysbeforethestartof trial, anda Friday),

Complainantsentto Respondentanewly discloseddocument,draftedby KarenNelson,

for thefirst time, opiningthatcertain“trends,”or “worsening,”wasoccurringwith

- respectto constituentsin thegroundwateratJerseySanitation.Again, in virtually no

previousdocumentsubmittedby Complainanthadany of Complainant’switnesses

contendedthatany suchtrendexisted--tothecontrary,prior to thattime Complainant’s

‘Of course,pre-trialstrategyis theprovinceof the lawyerinvolved,not theopposing
counsel. In this case,Respondent’sattorneyis morethancertainthatthepre-trialsteps
takenwere appropriatefor this case.
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argumentwasthat Respondentshouldinvestigateto seeif atrend existed! (Indeed,even

at trial thatwasJoyceMunie’s testimony). Of course,this Board’sruling in thepermit

appeal,followed by theappellatecourt’s affirmance,shouldhavedOneawaywith that

theoryaltogether.ApparentlyComplainantrealizedthatfactapproximatelyoneweek

prior to trial, andsodispatchedto Respondentthis newevidenceand opinion.

KarenNelsoncandidlyadmittedthat shedid not developthatevidencenorthe

opinionuntil theday thedocumentwassentto Respondent.In light ofthatfact,

Complainant’sassertionthatRespondentcouldhavediscoveredthis opinion in discovery

is perplexing--unlessall discoveryis postponeduntil virtually a coupleof daysprior to

trial, no amountof discoverywill uncoveropinionsthatarenotevengenerateduntil just

beforetrial!! Indeed,avoidanceofthis kind of situationis thereasonmostcourtsnow

requirethatcasesessentiallybe readyfor trial 30-60daysprior to theactualtrial date.

Ratherthanseekingto barComplainantfrom using this newevidence(a

possibility discussedby thepartiesathearing),Respondenttookthereasonable

alternativepositionthatit be givensomeopportunityto reasonablyrespond.Becauseof

the latenessofthedisclosure,counselfor Respondenthadnot hadpreviousopportunityto

discussthenewopinionwith any consultingor testifying experts,andobviously in light

oftheongoingtrial, suchconsultationwasnot immediatelyavailable,either. However,

Respondentbelievedthatconsultationcouldtakeplacewith ashortcontinuanceofthe

final day of trial, and thehearingofficer agreed.Continuedhearingwasthussetfor

October17, 2003,which wasonly threeweeksafterthe lastdateof hearing.

On Complainant’smotion, though,that October17 hearingwascontinuedto the

nextavailabledate(which turnedout to be January13, 2004). ThereasonComplainant
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wantedthat delaywasto havetheopportunityto deposethe two witnessesidentifiedby

Respondentasnecessaryto respondto thenewopinionsadvancedby Ms. Nelson.

Notably,this wasan accommodationavailableto Complainant(whootherwiseconducted

no depositionsin this case)thatwasnot madeavailableto Respondentuponproduction

of Ms. Nelson’snewopinion. No matter,RespondentagreedandComplainantdeposed

thetwo newwitnesses.Whenhearingresumedon January13, though,afterpresentation

of Respondent’stwo witnessesandtheirdisclosedtestimony,Complainantonceagain

calledMs. Nelsonto thestand,and sheagainstatedyet anothernewopinion(this one

beingthat oneof thegroundwatermonitoringwells wasimproperlylocatedin a sand

seam).Again, candidlyMs. Nelsonadmittedthatshehadonly developedthis brandnew

opiniona monthor lessprior to this hearingdate,(seeTR. Of 1-13-04,at 84-85),and

notablyno noticewaseverprovidedby Complainantofthenew opinionuntil Ms. Nelson

onceagaintook thewitnessstand.

In orderto level theplayingfield onceagain,thehearingofficerallowed

Respondentto presentsomebrief additionaltestimonyto rebutthis brandnew opinion;

anythingless would havecompletelydeprivedRespondentof any opportunityto even

addressthis brandnewposition. Thehearingofficerwasclearlycorrectin allowing the

surrebuttal.

Again, in light of Complainant’sownfailureto havetimely andadequately

preparedits casefor trial--a trial in which it boretheburdensof persuasionand of proof--

it is fortunatethat thehearingofficer wasastolerantofthesenewdisclosuresasshewas.

Respondent,for its part,canlive with theresult,but if any relief is grantedchangingthe
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hearingofficerorders,Respondentwould requestthatit be to completelystrikeall newor

last-minuteopinionstenderedby Complainant.

CONCLUSION

As statedearlyin thisbrief, Respondentacknowledgesviolationsof the

EnvironmentalProtectionAct, andmitigating circumstancesgo towardpenalty,not

violation. In this case,though,manyof theclaimsof Complainantsimply are

nonexistent.Particularlyis this trueof Complainant’s“worstcase”allegations,and

specificallythoseof “dread” groundwatercontamination.In point offact, no evidence

exists to suggestthatJerseySanitationis not following therequirementsof its permit,as

this Board andtheappellatecourthavedetermined.

Operationalviolations,and violationsof old, supercededpermits,mayhave

existed,andassetforth above,in manycasesJerseySanitationwill concedethosepoints.

However,thehistoryof this site,thehistoryofpermitting (includingtheappeal)and

enforcementprocess,andthehistoryof environmentalcompliance,warranta positionof

no penaltyatall. Thepenaltyprovisionsof theEnvironmentalProtectionAct arenot

intendedfor punitivepurposes,but insteadareintendedto be an aid in enforcement.

JerseySanitationat all timeshasvoluntarilydoneall it could to’ be in compliance(at least

following transferof ownershipin 1989). ThroughJerseySanitation’sownself sacrifice,

diligenceandhardwork, it is in complianceandis headingtowardfinalizationof its post-

closurecare. Thesite is no longeran opendump—nolongera breedinggroundfor rats,

flies andbirds—butnowis properlyclosedandnearlyfinishedwith its post-closurecare

period. No policy of theStateof Illinois would be servedby penalizingJerseySanitation

in this situation. Accordingly,JerseySanitationrequeststhis Boardenteran order
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finding theexistenceof certainviolations,but issuingno penalty. Certainlythis Board

shouldrejectComplainant’srequestof imposingthevery samegroundwaterassessment

requirementsthathave‘alreadybeenrejectedby this Boardandtheappellatecourt.

Respectfullysubmitted,

JERSEYSANITATION CORPORATION,
Respondent,

By its attorneys
HEDINGERLAW OFFICE

By:_______

Stephen . Hedinger

HEDINGERLAW OFFICE
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753phone
(217)523-4366fax
This documentpreparedon recycledpaper
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RCS Landfill
County Jersey

Municipality Jerseyville
Location 1336 W. Crystal LakeRoad

Location ‘~ 618-498-2024

Hours of operation Mon.-Fri.: 7 am. - 5 p.m.
Wastesaccepted Municipal, nonhazardousspecial

Tipping fee $35 per ton

Owner RCS Inc.**
Operator RCS Inc.**

Facility Facts

Identification number 0830250012

Designcapacity, airspacecu.yds. 2,526,239

Total permitted landfill area, acres 190.6
Permitted disposalarea, acres 23.6

Highest permitted elevation,feet(msl) 662
- Leachatemonitoring stations 2

Groundwater monitoring wells 9

Methanecollection system None

Years remaining, estimatedby landfill 28

Date/yearto open-- Date/yearto close 1-31-95- 2031

WastesReceived: 2000,2001, 2002
TOTAL WASTES ACCEPTED MU’1’~OF~STATFWASTESACCEPTED

gatecu. yds tons tons/day gatecu/yds. tons % of total

2000 47,416 14,368 55 0 0 - 0

2001 82,331 24,949 96 0 0 0

2002 108,522 32,885 126 0 0 0

2000Stateof Origin: Illinois only 2001 Stateof Origin: Illinois only 2002 Stateof Origin: Illinois only

RemainingCapacities:Jan. 1, 2002 and Jan. 1, 2003

2002certifiedgatecu.yds. (tons) 3,194,000 (968,000)

2003certifiedgatecu. yds. (tons) 3,073,000 (931,000)

Audits and Inspections

SolidWasteMgt. Feespaid in 2002 $0.00 -

Last audited by Illinois EPA 6-20-00,6-19-01& 4-25-02

Facility inspectedby Illinois EPA, SpringfieldRegionalOffice
Feeswereoverpaidat onetime, andacredit remains,

Contacts
Owner Operator

RCS Inc.** RCS Inc.**
1336 W. Crystal LakeRoad 1336W. CrystalLakeRoad
Jerseyville,IL’ 62052 Jerseyville,IL 62052

Contact: JayRoss Contact: JayRoss
‘~ 618-656-6912 ~ 618-656-6912

**A subsidiaryof Allied WasteIndustriesInc., 15880N. Greenway-HaydenLoop, Suite 100,Scottsdale,AZ 85260 * 480-627-

2700. RegionalOffice: 12976St. CharlesRockRoad,Bridgeton,MO 63044* 314-739-5099

R5.8 ‘• Nonhazardous Solid Waste Management andLandfill Capacityin Illinois: 2002



RECE~VED
CLERK’S OFFICE

OCT 272004
BEFORE THE ILLINOIS POLLUTION CONTROL BOA~TATEOF ILLINOISPollution Control Board

JERSEYSANITATION CORPORATION, ) -

an Illinois corporation, )
)

Petitioner, )
v. ) PCBNo. 97-2

) (Enforcement)
ILLINOIS ENVIRONMENTAL PROTECTION )
AGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

The undersignedcertifies that an original and niz’ie copies of the foregoing
Respondent’sClosingBrief were serveduponthe Clerk of the Illinois Pollution Control
Board,andone copy to eachof thefollowing partiesof recordin this causeby enclosing
samein an envelopeaddressedto:

DorothyGunn,Clerk JaneMcBride
Illinois PollutionControlBoard Office ofAttorneyGeneral
JamesR. ThompsonCenter 500 SouthSecondStreet
100W. RandolphSt., Suite11-500 Springfield, IL 62706
Chicago,IL 60601

Carol Sudman
HearingOfficer
Illinois Pollution ControlBoard
1021N. GrandAvenueEast
Springfield, IL 62794

with postagefully prepaid,and by depositingsaid ~nvelopein a U.S. PostOffice Mail
Box in Springfield,Illinois before7:00p.m. on?2’ijOctober,2004.

S phenF. H~’dinger ‘~

HedingerLaw Office
2601SouthFifth Street
Springfield,IL 62703
(217)523-2753phone
(217)523-4366fax
This documentpreparedon recycledpaper


