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ENVIROMMENTAL PROTECTION AGENCY

Opinion of the Board (by Mr. Lawton):

Petiticner seeks a variation of the relevant air pollution
regulations prohibiting open burning as aop]ied to his lun“or
mill operaticn in Peoria. The Beard has reviewed the repor

of the Hearing Officer and the transcript of the vrocceding,
both of wiich are incorporated herein by reference. Uhile the
request for variaticn was filed pricr to the effective date of
the Environmental Protection act, the determination of this
Board is kased upon the present act, which by ite terms pro-
vidoes that "all procesdings institutod for acticns taken after
the efifective date of this act, shall be coverned by this act”,
(Szc¢. 43H). Since a reuuest for variaticn is vrospective, the
above qupte: provisicn is applicable. 1t is the decision of
the Board that the variation be denied.

Petitioner sceiis to be permitted +o burn in the open wood scrang,
saw dnst and edgings resulting from his saw mill operation so

as to eliminate existing accunulations. This process allcgedly
would tahce from three to five davs, 1f done continuously, pre-
sumably during an eight-hour day, or alternatively, could be
prograw*md over a longer period of approximately two wocks with
shorter rurning eplsode;. {Rec. 10).

By amendment To his petition, Petitioner also seeks to continue
the open burning of wocd scraps as above described over a.pericd
of one year at the end of which time, Petitioner would presuwabhly
cease opovration.

Section 2-1.2 of the rulecs and regulations of the Air Pcllution
Control Lecard preohilbits cpen burning of refuse. flCS rules
remain in force and cffect until supcrseded by action of the
"nllution Control Board. (Sec. 49c¢). lMoreover, open burning of
refuse is outlawed by Secction 10 {2) of the Act itself, The
standards for fhe granting of a variation are sct forth in Title
IX of the Envirenmental Protection Act. The imperative proot
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needed for the granting of a variation is an affirmative
showing by the Petitioner that the application of the regu-
Iation soucht to be varied "would impose an arbitrary or
wnreasonable hardship” on Petitioner. (Section 35). Peti-
tioner has failed to establish this proof.

Petitioner conducts a sawmill and lumbermill operation at
3®B5 West Farmingtcon Road, Peoria, Illinois, which the
record discloses to be in an industrial area with few
residential structures in the vicinity. MNearby and adjacent
wses imclwuce a packing plant, an auto salvage operation, and
an asphalt plant. The burning site is located approximately
1,200 feet from the highway. No evidence was introduced
that the past operation caused decreased visibility on the
highway or resulted in complaints by the adjacent residents
or landowners. Petitioner is operating on leased property
pursuant to the terms of which lease he is obligated to re-
move all waste frem the premises upon its termirnation. Scne
trade waste produced by Petiticoner's operation has on past
ocrasion been sold to paper compvanies. Petitioner stated
that while the trade waste could be disposed in a land fill
opzration {(Rec. 12), such procedurs would be "very expensive.
Fe also statad et ne is financially incapable of installing
incinerators egquivnoeni for $30,000 to $40,000 that
would enauvle his disnosal of trade wasbte in comnliance with
the law. (R=ac. 9). § st for variance is
based upon the desirce to climinate accumulated waste and con-
tinue open burning during the one vear phase-out of his busi-
ness. The evidence indicates that the Petitioner's financial
posture is not based solely upon his inability to burn trade
waste, but that his termination of operation would take place
as statced irrespective of the action of this Board.

.
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On March 30, 1967, the Air Pollution Control Board granted
Petitioner's previous variation request to permit open burning
of sawdust and waste wood in the amount equal to two truck
loads a day. This variation was to expire on November 1, 1967
during which time Petitioner was to report on his progress in
providing alternate methods of disposal in compliance with
Beard regulations. The variance was extended by action of the
Air Pollution Control Roard to July 1, 1969. The record dis-
closes no reports having becn made during any period of the
variation and the evidence shows no change in operation in fact
having taken placec.

On September 17, 1369, a hearing was held on petitioner's request
for a further cxtension of the variation previously granted,’
which request was denied by the Air Pollution Control Eoard on
September 25, 1969.



The precsent proceeding was initiated by a letter from Peti-
tioner dated May 11, 1970 requesting a new variation {(exhibit 1) -
"to burn woed scrans for two, possibly three days at the most."™
After a recommendation . of denial by the Technical Secretary, the
matter was set for hearing by the Air Pollution Control Pmar@

In the hearing the request was amended so as to also permit ooemn
burning not to exceed a period of one year to enable phaﬁmrﬂm&
of Petitiocner's business (Rec. 35).

In arriving at its decision to deny the variation, the Board

is not unmindful of the character of the area in which Petitiomer's
overation is located, nor of the absence of expressed complaint

by adjacent owners. However, that open burnlng produces swoke and
other contaminants iz not denied, and even in the absence of acute
local effects mav contribute to the cverall atmospheric pall. - The
statutory and legislative prohibitions represent a considered
judarent that, in the absence of unusual hardship, open burning

is not the way to dispose of waste. Swords was denied a variaticn
‘under the prior law in 19€9., 1Ile has made no showing that his
alleged hardship is anvy greatexr now than it was et that time, and
the present standard is if anything more stringent than that appli-
cable in 1969,

Thc alleced hardship imDOutd on Petitioner in complying with
the law is eompletelv unpersuasive., Petitioner hes indicated that
there are aliernative and p.e:uﬂdnlv legal means of disvposal
avaeilabhlz to haim, which he his nct seen fit to amnlov. The aran-
ting of a variation presuppeszs a continuing violatien of the law.
A demonstration of ~onomip Gaifficulty alone in the face of availe-
hle alteruatives does not juctify this unusual relief. HNor is the
imposition of an arblLrary or unreasonable hardship established by
a mere preponderance of the evidence. The statutory standards re-
quire far more then a simonle balancing of Petitioners burden in
conplying with the reoulaticns agalnsL the public benefit in en-
forcenment of the law, The evidence to justify the allowance must
be substantial and convirncing, & nolluter cannot exwect the pecole
of the State to undorwrite his business operation by assuming the
burden of his pollution.

Therc is sguare precedent for these principles in Illinois
pollution law., Just last sprincg, in denying another onan-burhing
variance, the late Air Pollution Control Doard reasoned as follows:

The mere desire to save monasy is not ground for a
variance; it 1s always cheapcr to pollute than to
comply, but the statuze and regulations reyuire
everyone to make financial s-crifices in orxrder to
minimize air pollution. In cases construing analogous
variance provisions in zoning ordinances, the courts
have made clear time and again that mere financial
gain to the Petiticner is not erough to permit vio-
lations. E.g., Welton v. Hamilton, 344 Ill. 82, 176
N.E. 333, 3238 (1931): "The mere rfact that the owner
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of a particular parcel of property...can make more
money out of it if permitted to disrecgard the ovdi-
nance instead of regquired to comply with it, is neither
a difficulty nor a hardshin authorizing the hoard of
appelas to permit such owner to disregard the ordi-
nance...,."...Neal dutc Salvage, Inc. #VR 69-23
(February 25, 1970).

Further, the Board must take note of the fact that during the
period when Petitioner has been operating with the benefit of a
variation, he has totally {ailed to effectuats any imnrovement in
his oreration cr manifest any effort to comnly with the relevant
regulations since the corivinal grant of the variation in March of
1967. The pur»ose of a variation from the regulations is not to
permit an arbitrary and continuing violation of the law while a
Petitioner seeks to terninate his husiness, but rather to granit a
period of time during which the opérator can take reasonable sters
to bring his operztion inwo comvliance with the law. Nor has
Petitioner comnlied with the terms of his oricinal variance in makin

pericdic progross reports on alternate methods of disposal. This
is, of course, unuersfﬂnqavlc, 51ncc no nrogress in this direction
has been nmade. The word, progress’ as used in the statute and in
the prior variauvion uu&o*vtc Ly JHHT*ﬁ and means that the molluter

must make effortsz to abate the pceollution. The statute doos not

arant to the Board the powor licensce »ollution in tho State of
Iilincie g e Board oo cbhligation tc roguire

e Petitioner asks
118 wie cannot Go.

abatoaont of

§ traost speed,. Th
this Board to let hinm pollute

a year oY so; ot

The Potitioner has faill satisfiv anv of the prerceguisites
for the vreliel he scexs., Thaot his neighbors may also be violating
the law in no way sancioi ‘s violaticn. IF others in

Petitioner's arca are ove
enforcement of the law acainst then, not a license for Petitionnr
to continue polluting. The dircction of the State should be to-
ward total comnliance with the law.

ons Petitioner
en worse olfenders, the answer 1s vigorous
{réx

VARIATION DINTIED.

I Concur I Dissent

I, Regina E. Ryan, Clerk of the Board, hereby certlfy that the Board

adopted the above Opinion this el day of.xrww&# 1970 /} |
v r/,fv'.v :(f:,A/ /
“Reg:na E. Ryan T



