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Respondent. )

MOTION FOR LEAVE TO FILE INSTANTER
RESPONSE TO MOTION FOR SUMMARY JUDGMENT

AND MOTION TO STRIKE

NOW COMES the Respondent,theIllinois EnvironmentalProtectionAgency (“Illinois

EPA~’),by one of its attorneys,JohnJ. Kim, AssistantCounselandSpecialAssistantAttorney

General,and, pursuantto 35 Ill. Adm. Code 101.500,herebyrequeststhat the Illinois Pollution

ControlBoard(“Board”) granttheIllinois EPA leaveto file instanterits Responseto Motion for

SummaryJudgmentandMotion to Strike. In supportofthis motion, theIllinois EPA statesas

follows:

On or aboutApril 4, 2005, the Petitioner,FreedomOil Company,filed its Motion for

SummaryJudgmentwith the Board. However,the Illinois EPA receivedits copyofthemotion

on March 31, 2005. Therefore,theIllinois EPA’s responsewasdueonorbeforeApril 14, 2005.

On April 14, 2005, the Illinois EPA maileda motion for extensionof time to theBoard andto

the Petitioner. Themotion soughtan extensionoftime until April 19, 2005,by which to file the

responseto thePetitioner’smotion.

On April 18, 2005, the Hearing Officer approvedthe Illinois EPA’s requestfor an

extensionof time. Unfortunately, on April 19, 2005, the Illinois EPA’s computernetwork
r
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experiencedapparenthardwareproblems,andthus theability to performanywordprocessingor

printing of documentswas lost. This problemwas reportedto the Hearing Officer by the

undersignedcounselfor theIllinois EPA.

On April 22, 2005, the Hearing Offiôer enteredan order, noting the Illinois EPA’s

computerproblemsand directingtheIllinois EPAto file amotion for leaveto file instanterwhen

theresponseto thePetitioner’smotion for sununaryjudgmentwasfiled. Sincethe time of the

entry of the Hearing Officer’s order to the presentdate, counsel for the Illinois EPA has

unfortunatelynot beenableto completethe responseto the Petitioner’smotion for summary

judgment and relatedmotion to strike until now. While certainly regrettableand not at all

desired,this delaywas the resultof the undersignedcounsel’scontinuedobligationsto other

pendingappealsaswell asnon-appealmatters.

This delaywasnot in any waydueto anybadfaith on thepartoftheIllinois EPA,andall

possibleefforts will bemadeto preventany furtherrecurrenceof this type of delayhenceforth.

However,the Illinois EPA respectfullyrequeststhat the Board grantthis motion so that both

partieswill be heardand theBoard canrule upon the,motionswith a full understandingof the

factsandlegalarguments.

WHEREFORE, for the reasonsstatedabove, the Illinois EPA hereby respectfully

requeststhat the Board grant the Illinois EPA leave to file instanter its Responseto the

Petitioner’sMotion for SummaryJudgmentandMotion to Strike.
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Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenueEast
P.O.Box19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:May 11,2005

This filing submittedon recycledpaper.
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OF THE STATE OF ILLINOIS

MAY 132005
FREEDOM OIL COMPANY, )

•PCBNo 03-54 STATE OF ILLINOIS
/ . Pollution Control Board

Petitioner, ) PCBNo. 03-56
) PCBNo. 03-105

v. ) PCBNo. 03-179
) PCBNo. 04-02 -

ILLiNOIS ENVIRONMENTAL ) (LUSTFundIIJSTAppeal)
PROTECTIONAGENCY, ) (Consolidated)

)
Respondent. )

MOTION TO STRIKE PORTIONS OF TilE
PETITIONER’S MOTION FOR SUMMARY JUDGMENT

NOW COMESthe Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto 35 Ill. Adm. Code 101.500 and 101.502,herebyrequeststhat the

assignedHearingOfficer or the Illinois Pollution ControlBoard (“Board”) strikeportionsof the

Petitioner’smotion for summaryjudgment. In supportofthis motion, theIllinois EPA statesas

follows:

The Petitioner MakesReferenceTo Information Outside Of The Administrative Record

The Petitioner,FreedomOil Company,filed amotion for summaryjudgment(“motion”)

on or aboutApril 4, 2005. Includedin themotion area numberofreferencesto documentsand

contentcontainedwithin exhibits to themotion. Specifically,themotionrefersto two affidavits,

andrepresentationstherein,asfoundin Exhibit 17.

However,therepresentationsofthe affiants,Michael J.Hoffman andRichardPletz,were

madeon March 30, 2005. Exhibit 17, pp. 1089, 1091. Theserepresentationsclearlypost-date

all ofthefinal decisionscurrentlyunderappeal,thereforereferenceto theinformationwithin that

exhibit is not appropriate.TheBoard’sreviewofpermit appeals,including appealsofdecisions
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relatedto the LeakingUndergroundStorageTank Program,is generallylimited to information

beforethe Illinois EPA during theIllinois EPA’s statutoryreview period, and is not basedon

informationdevelopedby thepermitapplicantorthe AgencyaftertheAgency’sdecision. Alton

PackagingCorp. v. PollutionControlBoard, 162 Ill. App.3d 731, 738, 516 N.E.2d275, 280 (
5

th

Dist. 1987);Saline CountyLandfill, Inc. v. Illinois EPA,PCB02-108(May 16,2002).

Pursuantto well-establishedBoard precedent,the Board should considerany of the

information contained within Exhibit 17, and the Petitioner’s motion should be stricken

accordingly.

WHEREFORE, for the reasonsstated above, the Illinois EPA hereby respectfully

requeststhat theBoardstrikeExhibit 17 in thePetitioner’smotion,andfurtherstrikeany andall

referencesto that Exhibit the information therein as such referencesmay exist within the

Petitioner’smotion.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
•Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276 •

217/782-5544
217/782-9143(TDD)
Dated:May 11, 2005 ,

This filing submittedon recycledpaper.
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RECEIVEDBEFORE THE POLLUTION CONTROL BOARD CLERK’S OFFICE
OF THE STATE OF ILLINOIS MAY 13 2005

FREEDOMOIL COMPANY, ) STATE OF ILLtNOIS

) PCBNo. 03-54 Pollution Control Board
Petitioner, ) • PCBNo. 03-56

) PCBNo. 03-105
v. ) PCBNo. 03-179

) PCBNo. 04-02 -

ILLINOIS ENVIRONMENTAL ) (LUST FundIUSTAppeal)
PROTECTIONAGENCY, ) (Consolidated)

)
Respondent. )

RESPONSETO MOTION FOR SUMMARY JUDGMENT
AND CROSSMOTION FOR SUMMARY JUDGMENT

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounselandSpecialAssistantAttorney

General,and,pursuantto theIllinois Pollution ControlBoard(“Board”) Rulesat35 Ill. Adm. Code

101.500,herebyrespondsto theMotion forSummaryJudgment(“motionforsummaryjudgment”or

“motion”) filed by the Petitioner,FreedomOil Company(“FreedomOil”) and also movesfor,

summaryjudgmentin favoroftheIllinois EPA. TheIllinois EPArequeststhat theBoardenteran

orderdenyingthePetitioner’smotionin its entiretyandissueanordergrantingtheIllinois EPA’s

crossmotion.

I. NOT ALL ISSUESRAISED IN THE APPEALS
ARE ADDRESSEDIN PETITIONER’S MOTION

Previously, in late January2003, the Hearing Officer assignedto the above-referenced

appealsconsolidatedtheappealsfor purposesofdocketingconvenience.Ofthefive appealsthat

havebeenconsolidated,threeappealsinvolve final reimbursementdecisions(PCB03-105,03-179,’

04-02)andtwo appealsconcerntechnicalfinal decisions(PCB-03-54,03-56).Themotion filed by
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thePetitioneraddressesonlytheissuesraisedin thethreereimbursementdecisions,andthereforeit

must be assumedthat, at leastfor now, the Petitioneris not choosingto presenta motion for

summaryjudgmentasto PCB03-54and03-56.Accordingly,fornow, theIllinois EPAwill alsoset

thosemattersasideandinsteadshall focuson thethreereimbursementfinal decisions.

II. COMMON ISSUEON APPEAL

In its motion, the Petitioner statesthat the issuebefore the Board is a simple one.

Specifically,canthe,Illinois EPAdirect orcompel,by courtorder,correctiveactionwith regardto

releasesfrom tankseligible for reimbursementfrom the UndergroundStorageTankFund(“UST

Fund”), and thendeny suchreimbursementbecauseineligible tanks arediscoveredduring the

implementationofthe correctiveaction. Simplyput, theIllinois EPA canclearlytakethe action

describedby thePetitioner.

ThePetitioner’sissueis really a two-part question. First, can theIllinois EPA direct or

compel,by~court order, correctiveaction with regardto releasesfrom tanks (either eligible or

ineligible for reimbursementfrom theUST Fund)? Theansweris yes,asprovidedfor in several

differentprovisionsoftheIllinois EnvironmentalProtectionAct (“Act”) (415ILCS 5/1, et

However,it shouldbenotedthat, aswasdonein this case,it is not the Illinois EPAbut ratheran

actionbrought in thenameof thePeopleof theStateofIllinois that compelsa defendantto take

correctiveaction if warranted.TheIllinois EPA canrequestthat theIllinois AttorneyGeneral’s

Office initiate suchanaction(subjectto certainproceduralrequirementshavingbeenmet),but it is

formallytheStateofIllinois, andnotaparticularagencythereof,thatactsastheplaintiffin anaction

‘The Petitioner’smotion includescopiesofthecomplaintsandordersrelatedto thecorrectiveactionin this
particularsituation. Thereareothergeneralprovisionsin theAct, includingprohibitorywaterpollution and
landpollutionsections,thatareapplicabledependingon thespecific factsrelatedto a release.
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seekingto compeltheperformanceofcorrectiveaction. Thoughthisclarificationis afairly obvious

one,it needsto bestatedgiven that thereseemsto bea thematicimplicationin the Petitioner’s

motionthat theIllinois EPAitselfhasactedin eitheraninappropriateorinconsistentmanner.Such

is not thecase,andtheIllinois EPA’srole needsto be definedandunderstood.

Thesecondpartofthe issueidentifiedbythePetitioneris whethertheIllinois EPA-candeny

reimbursementof costspaidfrom theUST Fundon thebasisthat ineligible tanksarediscovered

duringremediationofasitein whichatleastoneeligibleUSThasexperiencedarelease.Again,the

answeris clearlyyes,asprovidedforin Section57.8(m)of theAct (415ILCS 5/57.8(m)).

Sotheanswerto thequestionposedbythePetitionermustbeansweredaffirmatively,which

is consistentwith the sequenceof eventshere. ThePetitionerattemptsto tie the performanceof

orderedcorrectiveactionwith thepossibility of resultingcostsbeingreimbursedin full from the

USTFund. Thereisno suchconditionin theAct, andthecourthererecognizednosuchconnection,

in termsofapartynotbeingrequiredto performcorrectiveactionif contaminationis foundatasite

thatincludestanksthatareineligible for reimbursement.

Thetrueissuehereis whetherthe Illinois EPA properlyapportionedcostssubmittedfor

reimbursementbythePetitioner,giventhattherewereindisputablyineligibletanksatthesiteandthe

Petitionerfailedto properlyjustif~’all costsattributableto eachUSTatthesite. ThePetitionerstates

thattheIllinois EPAimposedtheapportionmentdespiteanabsenceofevidencedemonstratingthe

ineligible tanks created any conditions requiring remediation. That statementtwists the

interpretationofSection57.8(m),sinceit is theowner/operatorthat is requiredto justify thatcosts

areattributableto eachUST atthesite. Putanotherway,FreedomOil failedto demonstratethatthe

coststhatwerethesubjectofthereimbursementrequestsin thethreeconsolidatedappealswereall
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attributableonlyto eligible,andnot in anywayto anyoftheineligible, tanksatthesite. Giventhat

failure, FreedomOil did not satisfyits obligationpursuantto Section57.8(m)oftheAct, andthe

actiontakenby theIllinois EPAin responsewascorrect.

III. STANDARD FOR ISSUANCEOF SUMMARY JUDGMENT

A motion for summaryjudgment should be grantedwhere the pleadings,depositions,

admissionson file, andaffidavitsdiscloseno genuineissueasto anymaterialfactandthemoving

partyis entitledtojudgmentasamatterof law. Dowd & Dowd,Ltd. v. Gleason,181 Ill.2d 460,483,

693 N.E.2d358, 370 (1998); OzingaTransportationServicesv. Illinois EnvironmentalProtection

Agency,PCB00-188(December20, 2001),p. 2.

In thepresentsituation,therelevantfactsareapplicableto eachofthethreeconsolidated

reimbursementappeals,with onecaveat.From thetime ofthe initial reportingofareleaseat the

FreedomOil site,to the dateofthefinal decisionunderappeal,therewerenewfactsthat cameto

light andalsotherewereasequenceofdifferenteligibility anddeductibilitydecisionsissuedbythe

Office oftheStateFireMarshal(“OSFM”).

In orderforthe Boardto grantsummaryjudgmentin favor ofeitherpartyin thisaction,it

mustfirst decidethattherearenomaterialfactsatissue. Thepartiesgenerallyagreeuponthefacts

here,buttheconclusionstobedrawnfrom thosefactsarenotagreedupon,asthepartieshavepolar-

oppositepositionson thefundamentalquestionofwhetherthePetitionerhassatisfieditsburdento

demonstratethatall costsareattributableto eachUST atthesite. FreedomOil believesit hasmet

thatburdensuchthatapportionmentis notappropriate,while theIllinois EPAarguesno suchburden

hasbeenmet. If theBoarddeterminesthissituationis tantamountto amaterialissueoffact,thenthe

BoardshoulddenyFreedomOil’s motionfor summaryjudgment. If theBoardinsteaddetermines
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thatthepartiesdo agreeonthebasicfacts,andthatthelegalinterpretationto bedrawntherefromis

thebasisfor the dispute,thentheBoardshouldgrant summaryjudgmentin favor ofthe Illinois

EPA.2

IV. ARGUMENT

FreedomOil haspresentedthreeargumentsin supportof its claim that it shouldnot be

subjectedto the apportionmentprovisions of Section 57.8(m) of the Act and corresponding

regulationSection732.608(35 Ill. Adm. Code732.608).

First, the Petitionerarguesthat OSFM’s field observations,and requirementthat the

petitionerreportsuspectedreleases,arenotdeterminativeofwhethercorrectiveactionwasrequired,

sincethe field observationsand analyticalresults from the site show no basisfor suchorder.

Petitioner’smotion, p. 15.

Second,thePetitionerarguesthat theIllinois EPA hastakendifferent positionsin circuit

courtandin its final decisionsnow underappeal. Petitioner’smotion,pp. ‘15-16.

Finally,thePetitionerarguesthatthefield conditionsandanalyticalevidenceconfirmthatthe

eligible tanks,not theineligible tankswerethesourceofthecontaminationatthesite. Petitioner’s

motion, p. 16.

As theIllinois EPAwill counter,eachofthoseargumentsfails andinsteadaconclusionin

favor oftheIllinois EPA shouldbereached.

2 AlthoughtheBoardcouldreachthe conclusionthat a hearingis neededbasedupon a finding that factual

issuesremain,the Illinois EPA will hencefortharguethat summaryjudgmentis appropriateandshouldbe •

grantedin favoroftheIllinois EPA.
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A. OSFM’s Actions Were Correct -

TheinvolvementofOSFM(both from field inspectionsandin issuanceof final eligibility

anddeductibledecisions)in this situationwascorrectin all aspects,but doesnotreflectanyreason

why theIllinois EPA’s decisionsunderappealwerein error.

InMarch 1993,a 1,000gallonundergroundstoragetank(“UST”) wasremovedARI, p. 29.~

As thePetitionernoted,thereleaseandremovalactivitiesassociatedwith thattank(Tank#5)was

resolvedandtheincidentnumberassociatedwith thereleasewasclosed.Petitioner’smotion,p. 4.

In SeptemberandOctoberof1996,theUSTsystematthesitewasundergoingenvironmental

upgradeunderthesupervisionofarepresentativeoftheOSFM. AR I, p. 29. Later,in April of2002,

areleasewasreported(Incident #2002-0433)baseduponapresenceofodorsin an adjoininghigh

school.AR I, p. 76. Severalmonthslater,in Augustof2002,anothersuspectedreleasewasreported

(Incident#2002-1122)baseduponfurtherodorsdetectednearthesite. Petitioner’smotion, Exhibit

4, p. 57. As thePetitioneritselfnoted,theroleof OSFMin removaloversightis not to determine

whethercorrectiveaction(orwhattypeofcorrectiveaction)is neededbaseduponsiteconditionsat

the time of tankremoval. Rather,therole of theon-siteinspector/representativeof OSFMis to

determinewhetherconditions(eitherthesiteconditionsor thetank/systemconditions)indicatethe

possibilityofareleasefrom thesubjectUST(s). If thereis reasonto believeasuspectedreleasehas

occurred,the inspector/representativewill direct the owner/operatorof the UST to report the

suspectedreleaseto IEMA.

~Theadministrativerecordsin theseappealswereunfortunatelyfiled following the filing ofthePetitioner’s
motion. Henceforth,referenceto therecordswill bemadeasfollows. Fortheadministrativerecordfor PCB
03-54and03-56,referencewill beto “ART, p._.” Therecordfor PCB03-105will bereferredtoas“AR II,
p. ,“ therecordforPCB03-179will be“AR III, p. ,“ andtherecordfor PCB04-02will be“AR TV, p.
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Thus,theOSFMinspectorsin this situationperformedtheirrolesexactlyas-required.- They

witnessedall requisiteon-siteremovalactivities,andproperlyinstructedtheowner/operatorofthe

USTstoreportthesuspectedreleasestoIEMA. Whatwasmoretelling, though,weretheactionsof

thePetitionerin filing applicationsfor eligibility/deductibledeterminationsfrom OSFM.

On July 11, 2002, OSFMreceivedanEligibility andDeductibility Application(“EDA” or

“application”) from FreedomOil. In theJuly 2002EDA, FreedomOil representedthattherewere

six tanksat the site, four of which hadhad a release. FreedomOil also statedthat theIncident

numberfor whichreimbursementwouldbesoughtwas#2002-0433.ARII, pp. 8-9. Ofthesix tanks

at thesite,FreedomOil presentedthefollowing informationto OSFM:

AR H, p. 11. Therefore,FreedomOil informedOSFMthattherewereatone timesix tanksat the

site,oneofwhich(Tank#5) havingbeenpreviouslyremoved.FreedomOil alsostatedthatall the

tanksbut Tanks#1 and6 hadexperiencedarelease. ,

Basedon this information,OSFMissuedadeterminationonAugust1, 2002,whichfound

thatTanks#2,3and4wereeligible for reimbursementfrom theUSTFund,andthatTanks#1,5and

6 werelisted for thesitebut not found eligible at that time. AR II, pp. 5-6. This decisionfrom
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OSFM was the first of severalto be issuedfor the site, eachbasedupon additional or new

informationreceivedfrom FreedomOil. -~

Laterin August2002,anothersus~ectedreleasewasdiscoveredattheFreedomOil site,anda

secondreportwasmadeto IBMA, with asecondincidentnumber(#2002-1.122)beingassignedto

thesite. This releasewasthesubjectofat leastonecourthearingin EdgarCountyCircuit Court, a

transcriptof which is found in Exhibit 9 of the Petitioner’smotion. As a result of the legal

proceedings,at leasttwo different injunctionorderswereissuedby thecourt, oneon August 15,

2002 (AR I, pp. 198-203),andoneon August23,2002 (Petitioner’smotion,Exhibit 11, pp. 579-

584).~Basedupontheargumentsofthepartiesandthecourt’sconsiderationofthefactspresented,

therelief foundin theorderswascarriedout.

In lateOctober2002,FreedomOil submittedanotherEDA to OSFM. AR II, pp. 18-21. In

that EDA, FreedomOil thenrepresentedthat therewere 11 tanks at the site, nineof whichhad

experiencedarelease.ARII, pp. 19, 21. Asnotedby thePetitionerin its motion,noneoftheparties

wereawareofthe additionaltanks(#7 through#11)until the remediationinitiated following the

issuanceof the court’s orders. Theinformationin the October2002 EDA was thesameasthe

informationin thetableabove,with someexceptions.Tanks#1 through#4werenowlistedasbeing

takenoutofserviceon September5, 2002,with removaldatesof September6, 2002. Also,Tanks

#7 through#11 werenow listedasbeingassociatedwith thesite,with theinstallationandtaken-out-

of-servicedatesbeingpre-1974,andremovaldatesofOctober3, 2002(with theexceptionof#l 1,

4 Therearecertaindocumentscontainedwithin thePetitioner’smotion’s exhibitswhicharenot foundin the
administrativerecordsfiled by the Illinois EPA. This omissionis due to the factthat therecordscontainthe’
documentsrelieduponby theIllinois EPAstaffin issuingthefinal decisionsunderappeal,andthoseomitted
documentswerenot includedin thelist ofdocumentsreliefupon. However,totheextentthatsuchdocuments
did pre-datethe final decisionsunder appeal,and in this instancereflectedtheparticipationof theStateof
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whichwasremovedon October8, 2002). Also, Tanks#7 through#11 wereall reportedashaving

hadarelease.ARII,p.21.

TheIllinois EPA’s final decisiondatedDecember18, 2002,wasissuedin accordancewith

the informationavailableatthattime. AR H, pp. 1-4. See,Attachmenti.5 After theIllinois EPA’s

December2002final decisionwasissued,OSFMissuedanotherfinal decisionregardingeligibility

anddeductible.OnFebruary26, 2003,OSFMissuedadecisionthatdeterminedTanks#1, 2, 3, 4,

and6 wereeligible for.reimbursementfrom theUSTFund.ThedecisionalsonotedthatTanks#5,7,

8, 9, 10 and11 werelisted for thesite,thoughtheywerenot foundto beeligible. AR ifi, pp. 35-36.

Inrelianceontheinformationfoundwithin theFebruary2003OSFMfinal decision,theIllinois EPA

issuedanotherfinal reimbursementdecisionon March 19, 2003. AR ifi, pp. 1-5; Attachment1.

Finally, onMarch25, 2003,OSFMissuedanotherrevisedeligibility anddeductibledecision

for theFreedomOil site. Thatdecisionwasessentiallythe samein contentastheFebruary2003

decision,otherthannotingthatTank#11 containedheatingoil insteadofusedoil. On May28,

2003,theIllinois EPA issuedthelast reimbursementdecisionunderappeal,againrelying on the

mostrecently-issuedOSFMdecision.AR IV, pp. 1-5; Attachment1. -

In eachinstance,OSFMhasactedin accordancewith its statutorymandate,issuingfinal

decisionsregardingeligibility anddeductiblesbasedontheapplicationssubmitted.to it. Theon-site

inspectorfrom OSFMproperlynotedthattherewereconditionsregardingtheineligible tankssuch

that a suspectedreleaseshould be reported. The relatedinformation containedin the EDAs

submittedto OSFMby FreedomOil mustbetakenastrue,astheinformationwascertifiedassuch

Illinois in enforcementproceedingsregardingtheFreedomOil site,referenceto suchdocumentsisappropriate.
5Attachedtothispleadingis Attachment1, which summarizestheinformationreliedupon(includingadmitted
errorsin calculation)by theIllinois EPAin eachof thereimbursementdecisionsunderappeal.
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by FreedomOil (or a designatedagentthereof). AR H, p. 10; AR H, p. 20. Therefore,aswas

certifiedbyFreedomOil, Tanks#7 through#11 did experiencereleases. -~

B. Judicial Estoppel Is Not Appropriate

In its motion, the Petitioneralso arguedthat the Staterepresentedin circuit court that

correctiveactionwasneededdueto dischargesfrom eligible tanksattheFreedomOil site,andthus

theStateis nowjudicially estoppedfrom takingadifferentpositionin this forum. To supportthis

claim,thePetitionerhascitedto portionsoftranscriptsfromhearingsheldonAugust15,2002,and

August23, 2002. Petitioner’smotion,pp. 8-10.

However,aseventhePetitioneracknowledges,neithertheState(includingrepresentativesof

theIllinois EPAandOSFM)norFreedomOil wasawareoftheexistenceoftheineligibletanksuntil

September2002whentheexcavationatthesiterevealedtheirpresence.Petitioner’smotion,p. 17;

Petitioner’smotion, Exhibit 5, p. 456 (“The five ineligible orunregulatedtanks(tanks7-11)were

discoveredon October2, 2002 * *

With that understandingof the time line (i.e., August 2002: statementsmadein court;

October2002: ineligible tanksfirst discovered),thePetitioner’sargumentin supportofjudicial

estoppelmustfail for one—ifnot all—ofthefollowing reasons.

First,andforemost,noparty,includingtheState,wasawareofanyineligibletanksatthesite

at thetime ofthestatementscited to in circuit court. Thoseineligible tankswereonly discovered

afterthe issuanceof theresultingordersfrom the court. The Petitioner’sargument,if takenas

correct,wouldmeanthat apartywouldnotbeableto conformargumentswith thediscoveryofnew

facts. It wouldbeextremelyprejudicialto holdanypartyto apositionbasedonfactsthat all parties

lateragreedonotaccuratelyreflectconditionsatasite. In short,thePetitionercannotshowthatthe
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Statehasmadeinconsistentstatements,sincethefactsuponwhich anysuchstatementswould be

basedweredifferentfrom August2002(whenstatementsweremadein court) to December2002

(whenthefirst ofthereimbursementdecisionswasissued).Thecontraveningdiscoveryin October

2002oftheineligibletanksmorethanjustifiestheIllinois EPAactingon themostrecentsetoffacts.

Further, it is likely thereis no realinconsistency(of thekind referredto in theelementsof

judicial estoppel)in thissituation. Courtshavedeterminedthatrepresentationsonmattersofopinion

areinsufficientto supportthe invocationofthedoctrineofjudicialestoppel.CeresTerminals,Inc.

v. ChicagoCity Bank& TrustCo.,259 Ill. App. 3d 836,851, 635N.E.2d485, 496 (1stDist. 1994).

Whentherepresentativeof theStatemadestatementsin court in August2002, it wasanopinion

baseduponthefactsasthenknown. WhentheIllinois EPAissuedfinal reimbursementdecisionsin

December2002,February2003andMay2003,theywereopinionsbasedon thefactsasthenknown.

Thechangein opinions,if any, is dueto thechangein facts.

Also, to prevail in a claim ofjudicial estoppel,the estoppedparty must haveasserted

inconsistentpositionsin separateproceedingsin order to receivefavorablejudgmentsin each

proceeding.CeresTerminals,259111.App.3d at850,635N.E.2dat494. Here,while thestatements

madeby the Statein August2002were clearly madein circuit courtproceedings,thedecisions

issuedbytheIllinois EPAinDecember2002,March2003andMay2003werefinal administrative

decisions. The decisionswere not offeredby the Illinois EPA in any court or administrative

proceedingin orderto obtainafavorableruling,butratherreflectedtheIllinois EPA’sdetermination

baseduponinformationandclaimssubmitted. Forthereto besomeattemptby theIllinois EPAto

obtainafavorableruling, thePetitionerwouldhaveto showthattheIllinois EPAsomehowbenefited

from thedecisionsunderappeal. However,suchis not thecase,asthedeductionofcostsby the
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Illinois EPApursuantto apportionmentdoesnot in turn allow theIllinois EPA anyaccessto that

money. Thereis no favor to be gainedon thepartoftheIllinois EPAthroughthQ final decisions

here.

While the Illinois EPA is obviouslydefendingthecorrectnessof its decisionsbeforethe

Board,theargumentsherearenotmadeto furtheranybenefitthatwouldotherwisefall to theIllinois

EPA,butratherareindefenseoffinal decisionsthatconceivablymaynothave-everbeenthe’subject

of anyjudicial orquasi-judicialreview. To arguethat thepositiontakenby the Statein seeking

injunctivereliefequatesto afinal decisionissuedin responseto aclaimforreimbursementfrom the

USTFundis aclassic“applesand oranges”comparison. -

For thesereasons,the Petitionerhasfailed to demonstratethat the doctrineof judicial

estoppelis appropriatein this setting. Even if theargumentis madethat the doctrinecouldbe

considered,thePetitionerhasfailedto proveall thenecessaryelementsto warranttheimpositionof

judicial estoppel.

C. The Petitioner Has Not ShownField ConditionsAndAnalytical Results

ProveTheEligible TanksThe SoleSourceOf Contamination

ThelastargumentprofferedbythePetitioneris that thefield conditionsandanalyticalresults

fromthesitedemonstratethatonly theeligible tankswerethesourceofcontamination,anidtherefore

thecostsassociatedwith correctiveactionshouldbeconsideredwithoutanyregardto theineligible

tanks.

As the partiesagree,the standardfor applicationof apportionmentof costsis found in

Section57.8(m)oftheAct:
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The Agencymayapportionpaymentof costs for planssubmittedunderSection -

57.7(c)4)(E)(iii)if:

(1) Theowneror operatorwas deemedeligible to accesstheFund for
payment of correctiveaction costs for some,but not all, of the
undergroundstoragetanks-atthesite; and

• (2) the owneror operatorfailed to justify all costsattributableto each
undergroundstoragetankat thesite.

To apportioncostsaswasdonein thefinal decisionsunderappeal,thetwo requirementsof

Section57.8(m)mustbein place.Here,thepartiesagreethatFreedomOil receivedfinal decisions

from OSFMthatdeterminedFreedomOil waseligible to seekreimbursementfor some,butnotalL,

oftheundergroundstoragetanksatthesite. Thus, the first requirementhasbeenmet.

FreedomOil is arguingthat theIllinois EPAcannotapportionmentcostsbecauseFreedom

Oil hasnot failedtojustify all costsattributableto eachunderground-storage:tankatTthe-site.. Onthis

pointthepartiesdiffer.

ThePetitionerarguesthat work relatedto thecostsin ReimbursementApplication 16 was

clearlyrelatedto theshearvalvereleasefrom PumpNo. 1. Further,thePetitionerarguesthatthe

workdonein connection-withReimbursementApplications2 and3 wascausedbytanklinerfailure.

Petitioner’smotion, p. 16. ThePetitionergoeson to contendthatIllinois EPA hassubmittedno

evidenceofanyconditioncreatedby theineligibletanks-that-required-remediation’underIllinois law.

Petitioner’smotion, p. 17.

ThePetitionerclaimsthatanalyticalresultsfrom samplingin connectionwith the1993and

1996release,alongwith samplingfrom2002,demonstratethat theineligible tanksdid notgiverise

~ Application 1 wastheclaimforreimbursementthatledto theDecember2002final decision,

while ReimbursementApplications2 and 3 resultedin issuanceoftheFebruary2003 andMay2003 final
decisions,respectively.
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to anyremediationobligationor createconditionsneedingcorrectiveaction. ThePetitionerthen

providesexamplesofthesamplingresultstakenfrom thosetimeperiodsasproofof its arguments.

Petitioner’smotion,,pp. ~1.7-22.

Theseargumentsandoffersofinformationnotwithstanding,thePetitioner’scontentionsare

without merit. It is the owner or operatorof the UST, not the Iliinois EPA, that carriesthe

responsibilityofjustifying all costsattributableto eachUST at the site. TheIllinois EPA is not

requiredto provethenegative,i.e., thatthereis informationthatdemonstratesineligibletankswere

contributoryto contaminationat the site. Evenif theIllinois EPA wererequiredto offer some

information to that end, the analyticalresultsand site conditionswould demonstratethe clear

likelihoodthattheineligible tankswereresponsiblefor atleastpartofthecontaminationatthesite.

1. FreedomOil’s consultantadmittedit did not verify whether
the ineligible tanks were contributing to the site condition

In a letter datedJanuary8, 2003, Michael Hoffhian, P.E.,of MACTEC Engineeringand

Consulting,Inc. (“MACTEC”), onbehalfofFreedomOil, respondedtotheIllinois EPA’sDecember

2002final decision.- AR III, pp. 463-473.In theletter,sentto MichaelHeatonoftheIllinois EPA,

Mr. Hoffhian statedin part:

“Since this emergencyresponseaction was under the direction of the IEPA
EmergencyResponseUnit with a deadlinemandatedbythe injunctionobtainedby
the state,Freedomwasnot affordedthe opportunityto stop work to collect and
analyzesoil samplesto verify the orphantankswerenot contributingto the site
condition.” AR ifi, p. 466.

Mr. Hoffmanboth beforeand aftermaking that statementarguedthat otherinformation

availablecouldbe shownto demonstratethattheineligible-tank-swerenotacontributingfactor,and

thoseargumentswill beaddressed.However,thestatementcitedaboveclearlyshowsMACTEC’s
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admissionthat it did not takeany samplesthat would verify whetheror not the ineligible tanks

contributedto thesiteconditions.7RegardlessofthefactthatFreedomOil wasunderacourtorder

to performtheremediationin question,Mr. Hoffman’sstatementmakesclearthatno soil samples

were,takento verifywhethertheineligible tankswereresponsiblein anywayforthecontamination

at thesite. This lackofpre-excavationsamplingshowsthatFreedomOil did not justify all costs

attributableto eachUST atthesite.

2. The analytical and samplingresults cited by FreedomOil donot
rule out thepossibility ofthe ineligible tanks contributing to the contamination

Despitethe fact that FreedomOil’s consultantconcededit did not takeanysamplesthat

woulddemonstratetheineligible tankswerenotcontributor~imnature,FreedomOil still arguesthat

it otherinformationprovestheineligible tankscouldnot havecausedanyportionof therelease

contaminationatthesite. In its motion,thePetitionercitesto severaldifferentsetsofsamplingdata

asproofthat theineligible tankswerenot acauseofanycontamination.

Beforereviewingeachofthosesets,theIllinois EPA directstheBoard’sattentionto areport

submittedby HardingESE, Inc. (“Harding”) (thepredecessorto MACTEC) onbehalfofFreedom

Oil to theIllinois EPA,datedMay22,2002. AR I,pp. 73-163.Inthatreport,Hardingstatesthatthe

groundwaterflow directionattheFreedomOil sitewasdeterminedby apreviousconsultant,PSI,in

1996to beto thesouthwest.FurtherinvestigationsbyHardingconfirmedawesterlyflow direction.

7ThroughoutthePetitioner’smotion,therearerepeatedprotestationsregardingthemannerin whichthe court-
orderedremediationwasobtained,aswell asthescopeoftheremediation.Thesecommentshaveno relevance
ormeritin thisappeal,however,astheBoardis notin thepositionto second-guessinjunctiveordersissuedby
a circuitcourt. ThePetitioner’scomplaintsregardingthecircuit courtactioncouldhaveseendealtwith in a
different forum, and theBoard shouldnot allow thePetitionerto cloud the issueshereby attemptingto
introducesuchcomplaintsinto theseappeals.While thePetitionermayhaveobjectionsasto thescopeofthe
workthatwasperformed,it wasundisputablydonefollowing theentryofordersby thecourt. Thediscovery,
following issuanceofthoseorders,oftheineligible tanksis somethingthatcannotbeignoredor discounted
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ARI, pp. 80,-93. With thisstatementregardinggroundwaterflow in mind,thesamplingsetscitedto

by thePetitionershouldbe reviewed.

Thefirst samplingcited to by thePetitionerwastakenbyPSIasreportedin aPreliminary

ContaminationAssessment(“PCA”) datedJanuary16, 1997. Petitioner’smotion,p. 18;Petitioner’s

motion,Exhibit 3, pp.391-419(or20-47,dependingon’whichpagenumbersareused).In thePCA,

PSI statedthat four soil samplesweretakenfrom Borings B-l, B-2, B-3 and B-4. Petitioner’s

motion, Exhibit 3, p. 401. PSI also statedthat the four soil borings were convertedto four

groundwatermonitoring wells, MW-i throughMW-4, presumablyconsistentwith the boring

numbers.Petitioner’smotion,Exhibit 3, p. 398. In afigure thataccompaniedthePCA,PSIshowed

the locationsofthe four soil borings/monitoringwells, thoughnot to scale. Petitioner’smotion,

Exhibit 3, p. 408.

ThePetitionercitesPSI’s conclusionthat theresultsfrom Borings 1 and2 maynot beas

extensiveasthosenearborings3 and4. Petitioner’smotion,p. 18. Boring 1 is locatedto thenorth

ofthe site,andBoring 2 is in thesoutheastcornerofthesite. ThePetitionerthencitesto thedata

from Borings 3 and4, whichshowedmuchmoresignificantlevelsofcontamination.Petitioner’s

motion, p. 19. Borings 3 and4 werelocatedsomewhereon thesouth edgeof the site,possibly

borderingthecenterlineofthesite(again,thefigure providedby PSIis not to scale).Petitioner’s

motion,Exhibit 3, p. 408. A morerecentfigurepreparedbyHardingshowsthelocationsofthefour

borings/monitoringwells utilized by PSI,along with showingthe locationof theUST Bed that

containedTanks#1 through#5. ART, p. 176. TheUST Fieldreferredto by PSIis thesameasthe

USTBedreferredto by Harding. Thesefiguresshouldalsobe comparedto asoil excavationmap

simplybecauseFreedomOil disagreedwith havingto performtheremediationin the first place.
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preparedbyHardingthatalsoshowsthelocationofthepre-74USTs,orthe ineligible tanksatissue

here. AR HI, p. 473.

Takingintoaccountthelocationsoftheborings/wellsusedby PSI,andthegroundwaterflow

directions(southwesterlyorwesterly)reportedbyHarding,it is anticipatedthatPSI’sBorings 1 and

2 wouldnotyield datashowingsignificantcontamination,asthoseboringsweretothenorthandeast

ofTanks#1 through#4(theUSTField/Bed),#5 (shownin the“ExcavationFormerUSTLocation”

in PSI’s map(AR I, p. 43)), andtheineligible tanks(thepre-74USTsshownin theHardingmap

(AR ifi, p. 473)). Put anotherway,Boring 1 is northof theUST field/Bedandpre-74tanks,and

Boring2 is to theeastoftheUSTField/Bedandto thesoutheastofthepre-74USTs. Giventhatthe

groundwaterflow is to thewestorsouthwest,neitherBoring 1 or 2 shouldshowanysignificant

contamination.

Looking to PSI’s Borings 3 and4, thehigherlevelsofcontaminationthatwereshownare

expected,giventheproximityofthoseboringsto theUSTField/Bed. So, thePSIresultscitedtO by

thePetitionerareconsistentwith thesiteconditionsandall UST locations,includingtheineligible

tanks. - - - -

ThenextsetofsamplinginformationreferencedbythePetitioneris taken-fromM-ACTEC’s

2002 sampling. ThePetitionernotesin its motion that theanalyticalresultsof thesamplestaken

closest to the ineligible tanks did not identify contaminationcausedby the tanks requiring

remediation.ThePetitionerthencitesto resultsfor: RW-l, B-02-1,MW-02-4,MP-02-3,B-02-6,

B-02-7,B-02-2,B-02-3,B-02-4,B-02-5,MW-i, MW-02-3 andMW-02-4. Petitioner’smotion,pp.

20-21. Looking to the Harding soil excavationmapwhich showsthe locationof eachof those

samplingpointsshowsthateachandeveryoneofthosepointsis locatedto thenorthofthePre-74
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USTs(ineligible tanks). AR ifi, p. 473. Again, giventhegroundwaterflow beingto thewestor

southwest,therewouldbeno reasonto believethatanycontaminationresultingfrom releasesfiom

theineligible tankswouldinfluencethesampleresultscitedin thePetitioner’smotion, sinceeachof

thosesamplesweretakenin adirectionoppositeto thegroundwaterflow. Therefore,thereis no way

thePetitionercanclaim that the resultscited in its motion in anywaysupportaclaim that it has

justified thecostsassociatedwith eachUST atthesite.

Furthermore,the Petitioner’s relianceon ~mreadingsis also without substance.The

Petitionerarguesthat thereadingstakenaroundthe ineligible tanksin October2002 indicatelow

readingsshowingno releasesrequiringremediation.Petitioner’smotion,p. 22. But again,looking

to thelocationscitedto bythePetitioner,onlyone~mreadingis in theapproximateareaofanyof

thePre-74(ineligible) tanks. Petitioner’smotion, Exhibit 16, p. 1087. Justonereadingis far too

scantto drawanysubstantiveconclusionsasarebeingmadeby thePetitioner.

Also, thePetitionerarguesthat samplestakenduringremovalandexcavationin October

2002 confirm an absenceof contamination. Petitioner’smotion, p. 22. But, asFreedomOil’s

consultantacknowledged,therewere no samplestakenprior to excavationto testwhetherthe

ineligibletankswerecontributingto thecontamination.ARffi, p. 466. Thesamplesthatweretaken

werebottom and sidewall samplestakenafter excavationwas completed. AR ifi, p. 466. A

comparisonofthedatesofineligibletankremoval(October3 and8,2002)versusthesamplingdates

(October3, 7 and9,2002)confirmthatnopre-excavationsamplesweretaken.AR ifi, pp.471-472;

ARffl,p. 485.

Therefore,noneof the sampling datapresentedby the Petitionerdemonstrates.that the

ineligibletankswerenotcontributoryto thecontamination-atthesite,andthereisno showingofany
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kind by the Petitionerthat it justified the costsattributableto eachUST at thesite prior to the

issuanceofany ofthereimbursementdecisionsunderappeal. -~

V. CONCLUSION

- Section57.8(m)oftheAct clearlyplacestheburdenupontheowneroroperatortojustify the

costsattributableto eachUSTatasiteto avoidthepossibleimpositionofapportionmentofcosts.In

thissituation,FreedomOil did notprovidetheIllinois EPAwith anyinformationasofthetime of

issuanceof its reimbursementfinal decisionsthat could allow Freedom Oil to escapean

apportionmentof its costs. If anything,thereis adearthofsamplinginformationthat would allow

FreedomOil to makeanykind of claim tojustify thecostsat the siteon anUST-by-USTbasis.

Giventhattherewereineligible tanksatthesite, andthat FreedomOil failed tojustify thecostsas

otherwiserequiredbystatute,theIllinois EPA’s impositionofanapportionmentofcostswascorrect.

The Illinois EPA therefore respectfully requeststhat the Board affirm its decisions as to

apportionmentofcosts.8 --

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel - -

1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:May 11,2005 •

8 The othermiscellaneouscostsincludedin the reimbursementfinal decisionsarecontestedfrom a factual

standpoint,andthereforearenot suitablefor resolutionvia a motion for summaryjudgment.
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- CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on May 11, 2005, I servedtrueand

correctcopiesof a RESPONSETO MOTION FOR SUMMARY JUDGMENT AND CROSS

MOTION FORSUMMARY JUDGMENT,MOTION TO STRIKE, andMOTION FORLEAVE

TO FILE INSTANTER, by placing true and correctcopies in projerly sealedand addressed

envelopesandby sendingviaFirst ClassU.S.Mail deliveryto thefollowing namedpersons:

DorothyM. Gunn, Clerk DianaM. Jagiella
Illinois Pollution ControlBoard Howard& Howard
JamesR. ThompsonCenter OneTechnologyPlaza
100 WestRandolphStreet Suite600
Suite 11-500 211 Fulton Street
Chicago,IL 60601 • Peoria,IL 61602-1350

CarolWebb,HearingOfficer
Illinois PollutionControlBoard
1021North GrandAvenue,East
P.O .Box 19274
Springfield, IL 62794-9274

ILLINOI NVIRONMENTAL PROTECTIONAGENCY,
Res ond

.}Gm
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


