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ISSUES'PRESENTED FOR!REVIEW:
Whether the' complained! of activity (i.e., the basketball' games occurring at
Southeast Odlum! Park) are organized' amateur (or professional)” sporting

activities?

Whether thelcomplainant's'complaint allegesiviolationsiof the/Act which fall within

the! Pollution Control!Board!s  purview?

STATEMENT OF THE CASE:

Schaumburg Park District owns the basketball facility/at Southeast Odium Park.'

Schaumburg Park District restricts' hours of play/in'which games can accur from 7:00
a'm. until'sunset. (AFFIDAVIT OF DAN SCHOUREK), Schaumburg/Park District'also
restricts the!behavior permitted during’ basketball'\games. For exampla, abusive or
obscene language (8" forbidden. (Exhibit 2, paragraph. 22). Also' forbidden I8
violant/overly ‘aggressive behavior on' the basketball court: [d, Thesa rules and
regulations governing hours of play: and the bshavior parmitted by players during
basketball games have been and'are currantly enforcad by park rangem employed by

Schaumburg Park District. (Exhibit 1A and AREIDAVIT OF DAN'SCHOUREK): Playsm

Complainants; In thelr complaint; referred to the park in Which Is I5oated
the basketball courtwhich'is the subject of this PCB matter as “Cdlum
Park" In complainants’ Brief, they refer to sald park as "Northaast
Odlum Park:" Said basketball court s actually located [n Southssst
Qdium Park and said park |8 referred to harsin as Southeast Odium
Park.




paragraph 25).

who! violate these rules are! subject'to fines of up'to $1000 per offense.

‘The basketball games' play/ed at Southeast Odlum|Park are open to the public,

(Exhibit 2,

(AEEIDAVIT OF DAN SCHOUREIK): Mr. Dan Schourek; Assistant Director of Parks and

Recreation for' Schaumburg|Park! District; observed thatimembersiof the'public doiin'fact

watchithelbasketballigames played at'Southeast Odlum Park: Id.

Complainants. filed’ with the lllinols Pollution Control Board (*the Board") a

complalntiagainst'Schaumburg Fark District dated'February/ 28, 1866, Said complaint

alleges thatithe'basketballlgamei played ati(Southeast) Odium Park gensrata noise in

violation of Sections 415/ILCS 5/23 and 415 |L.CS'6/25 of the Environmental Protection

Act, and iniviolation'of'Sections 800.102 and 801,104 of Titia 35, Chapter | of the!lllinols

Admin|strativelCods.

On March 21, 1886, the Board ordered complainants and Schaumburg Park
District to/file briefs with the Boa/d'addressing the Issues'of 1) whethar the complained
of activities (l\e}, the'basketballgames played at' Sotthaast Odium Park) are “organized
amataur (or professional) sporting activities?" and i) iwhethar the complainant's olaim

alleges violations of the' Act whicihifall\within the Board!s purview?
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SUMMARY OF THE ARGUMENT:

The basketball games which take place at Southeast Odium Park are "organized
amateur (or professional) sporting activities® as defined by Section 415 ILCS 5325
(hereinafter "Section 3.25%); hencs, said basketball games are exempt from the Board's
noise regulations under Section 415 ILCS 525 (hereinaftar “Section 25%) of the
Environmental Protection Act (hereinafter "the Act”). Accordingly, the basketball games
are excluded from the regulatoryl purview of the Board and, hence, the Board lacks
authority to hear the matter. Moreaver, in cases such as this (PCB 96-186), where
complainants have alleged violations of Sections 415 ILCS 5/23 and 415 ILCS 524 of
the Act, and Sections 800.102 and 901.104 of Title 35, Chapter | of tha Hincis
Administrative Code, the Board rnay not hear such matters where the complainad of
activities are exempt under Section 25. (cites provided below)

Among the specific exaniples of an "organized amateur (or professional) sporting
activity" provided under Section 3.25 & the following: ) sporting events i) organized of
controlied lil) by units of local government.

The basketball games at Southeast Odium Park certainly fall under the plain and
ordinary meaning of the unambiguoua term “sporting event® In short. sakd basketball
games conatitute athletic conteatis involving physioal axertion and skilk hance, masing
THE NEW WEBSTER'S DICTIONARY dafinitiona of “sportingport™ and “aveni *




Schaumburg|Park  District!is'alunit'of local\government: The lllinoisConstitution

definesiunits'of localigovernmentitolinclude special districts (I CONST Art. 7, Sec. 1),
and the lllinois' Compiled' Statutes'recognize park districts as special districts'(see Ch!
70|LCS generally’and/70/ILCS1:205'et'seq.): Moreover,; the illincis'Supreme Court has
alsotheld' that park districts’ are] Lunits' of/localigovernment: Wilmette' Park" District v.
Village'of:\Wilmette, 400/N.E:2d 12!82, 1280/(lll; 1886): Thus, because Schaumburg Park

Districtiisia park district itlisrecoynized under lllinols'law as'a/unit of local government.

Schaumburg) Park' district (controls'the basketball 'games' played' at Southeast
Odlum Park: The'plain and ordiriary.meaning of the unambiguous term “control® is “to
govern, exercise control over, to restrain; toregulate:* NEW WEBSTER'S DICTIONARY
ati87. By/l)irestricting/when/games caniand cannot baiplayed;|il) regulating the'behavior
that Is' permitted "during/ basketball games; lil): using park rangers to'enforce these
restrictions'and regulations; and iv) subjecting basketball players who fall to comply with
these! restrictions and regulationis to' substantial penaities;, Schaumburg Park District
clearly'governs, exarcisas control over, restrains; and regulates’(and hence controls)

sald basketball games;

Thus, becausa SchaumbtLirg Park District |s a unit of local government which
controls| the basketball games: (sporting: events) at Southeast Odlum Park, said
basketball'games constitute *organized amateur (on professional) sparting activity™ as
defined' under Sectlon 3/25 of the Act; and henoe, under Saction 28 of the At are

exempt fromithe Board'siregulations and jurisdiction;




While an activity that imeets' onel of, Section' 3.25's examples of “organized
amateur, (or. professional) sporting activities™ Is' exempt under Section 25 from Board
jurisdiction (Hinsdale Golf Club . Kochanski, 187 ll.App;3d 634, 555 N.E2d'31, 34
(llllApp: 2 Dist: 1990), a Board's|finding that an activity does not fall'under one of the
specificlexamples provided under:Section 3:25 does not preciude the aclivity from being
an "organized amateur (or professional) sporting  activity," Section 3:25 clearly states
that organized amateur (or professional) sports activities Include, but'are not limited to,
the examples provided' in" Section' 3:25. Section' 3:25 generally defines "organized
amateur (or professional) sporting activities" as "an activity or event carried out at a
facllity by persons who/engaged In'that activity as a business or for education, charity
or entertainment for. the general public.* Thus, assuming arguendo that the Board were
to conclude' that the basketball games played' at Southeast Odlum Park are not
encompassed by one of Section 3:25's specific examples of "organized amateur (or
professional) sporting  activities" (such as "sporting events controlied by a unit of local
government"), sald'basketball games are navertheless exempt bacause (as explained
below)’ they meet Section 3.25's general definition of “"organized amateur (or

proféssional) sportingl activity,"

Asargued above, the baskstball games are clearly sporting events. These gamas
are also carried out at the facllity of Southeast Odlium' Park basketball court. Beacauss
the games are avallable for publif; viewing, and membars of the public, in fact, do watch
the basketball games played at Sputheast Odium Park, the games should ba considared
“for education; charity, or entertainment for the general public® Such a determination
would be consistant with both the, Bonrd's recent declsion (n Proke v, Skviarks Remate




Control'Alrplane’ Club} PGB 92: 275 (1992 W1-1118688)"and ‘thellegisiativerintent of

expandingithe'exemptionsigrantéid underSactiont25:

Thus; becausethe: baskitballigames played at Southeast Odlum Park are

activities or events' carried/ out at'a facility by persons:engaged in that activity for
education; charity;‘or‘entertalnmentifor the!general public, sald basketball games'also
meet Section!3:25's general/definition of "organized amateur (or/professional) sporting

activities:*

Because the/games are "arganized amateur (or professional) sporting activities,™
theyare exemptfromithe Board'a/regulations and standards under Section 25. In cases,
suchias this (PGB 06-188), where\.complalnants'have aliegad violations of Sections 415
LGS 6/23'and 4151ILC S 5/24 of the Act, and|Sactions 800:102 and 801:104 of Title 35,
Chapter|lafithelllinola*Administative Code, both the Board and' the Appallate Court
have concluded! that tha Boarc| lacks authority to hear such matters where the
complainediof activitiea'ara exemptiundar Section 25, Shepard, 651 N.E2d at 887 and
560! Hingdale Golf Club; 856 NiEi2d at 32 and 34, Rodnay 6. Nelson'v, Kana County
Eorest Presarva, PCB 94-247 (1008 WL 78118), Packa v. Skylatks Ramate Control
Alrplane Clilb, ' RCB'82-27 (1892 \\L 111888); and'Led Fore v, Midatate Kart Club. PCB
03171 (1683 Weat 538261),

Thus, because the complaned of basketball gamas are axempt from the Bosid's
Jurisdiction undar Section 28, the Board may not hear complainant'a alleged Wolaions




ofiSectionst41511ECSI6/23 and 1168 ECSI5/24 ofitheActandiSections 800X 02Vand
901104 of Title!35;|Chapter liofithellllinois!Administrative!Code:

ARGUMENT:

THEIBASKETBALINGAME SETAKINGIRPEACETATESQUTHEASTRODEUMIPARK
AREFORGANIZED/AMATEUR(OR PROEESSIONAL) SRORTINGACTIVITIESS

Section!5/3:25!of the!Environmental ProtectionfActi(the
"Act?)Idefinesorganized'amateu{orprofessional)isporting

activity* as;

activitylastalbusinessior [gu educallon charlty or entertainment for the genaral
publiciineludingiallf necessary actions and  activities associatediwith such an
activityasThistdefinitioningludesibutiistnot limiteditos (i) rifie’and! pistol ranges;
licensedishooting|preserve sy and skeet) trap'or'shooting sportsclubsiin'existence
priortoidanuary=1 T 884 (i) publicihuntingfareasioparated byalgovammental
entityy(lil)organized motor sports; and((iv) porting’evants oraanized orcontroliad
by~ schoolNdistrictsi N unitiiofSlocal™ government, state agancies| colleges)
universities;orprofessions lksports clubsiofiering exhibitionsitoithepublio® 415
{LESIS/A26I(herainaftersisction'3i26%) (emphasiaiadded)

ItisiwelliestabliShedithatliriiconstiuingiaistatute thelmonaispecific'terms pravall
overthe'more genarall Hinsdala' (3ol ClubivEKoshanskl 107 lILADP:3d /834, BE5NIE 2d

31 S4'(lIAppI 21 Dist 1080)(citing' Citv/ot'Lake Forest:v _BollutioniCantrol Board 148
lIAppi3diB48:885;1100 IIliDecs 8017407 NIE2d A1) The!specific examplas of the

excludad activitiestprovided (nith 8 secondisentence’of Saction 328 pravall'overthe
more genaral definitioniprovided nitheifiratsentance: 14, Thus, If an activity falls
intofenetof the examplast providediin Sectian 328Nt an arganiesd "amateue (or
professional)sportingmativity*andihencey i axeilided romitha maLIRO R RUVIEN BN
Hoardin gl




Section’ 325! includes  the' following’ example of “organized amateur (or
professional)isporting|activity's portingievents organized or controlled by units‘of local
government: Thus, ifithe!Board |finds'that the'basketball games at' Southeast Odium
Park are i) sportinglevents|ii)iorgianized or controlled|il)by‘alunitoflocal government,
than said/basketballigames must'beconsiderad organized amateur (or professional)
sporting activities™ and such games: must be excludedi from"ther Board's regulatory

purview. Id;

As|set forth below) thelbaisketballigames'played' at' Southeast Odiim! Park are
sporting events, and'the games' are controlled by Schaumburg Bark District (a'unit of

local government):

A The Basketball'Games Plaved at Southeast-Odlum Park are Sporting
Events

Statutory’terms which ‘are unambiguous; 'when not specifically defined, must'be
givenitheir plainiand ordinary' meaning, (WastaiManagement ofiiliinols; ine: 145 11H2d
at' 348,165 /lDec; 875, SB5'NIE/2d 6061), Bacauss'tha Act does not'specifically dafine

“spartingevent®; the'Board 'must'interpret the term using ita plain and ordinary meaning;

Waebster's defines "sporting” as “pertaining to sport" THE NEW WEBSTER'S
DICTIONARY, at'p. 427, "Spof", In'tum In defined as “the playing of & gama or
participation!in compatitive/pastimesiinvelvingiphysioal Sxertion mnd Skl any SushEAmMS

or p_nlumo; athletics: |di Webstpr's defines “avent! as "aiseparate [tem in &' program




of games, athletic contests, racingietc: |Id. at 136. Hence, in combining these
definitions; the' plainiandfordinaly:meaningiof**sporting' event™ would'b& an “athistic
contest" or a "contast'involving pliysical'exertion'and skill:*" Given the compeatitiveness,
physical exartion, skill; and’ athle!icism required to'competsiin basketball contests that
oceurn at' Southeast' Odium/Park| thesa games certainly meat'the plain"and ordinary

meaning/of**sporting event:*

B Schaumburg Park'Ciistriot'is e Unit of Local Government

Under tha!lllinois' Gonstitution; the'term “Units of local government® i defined as
“counties, municipalities, townshijps, special'districts; and Units, designated as units of
local governmen. oy law, which|exercise [imitad governmental powera or powers in
respact to'limited govermnmantal [subjects, but does not Include" school districts: "I
CONST Art. 7, Sac. 1. Special'districts, in'turn, have been created and sat forth In
Chapter 70 of the lllinols Complied Statutes, and sald Chapter 70 includes park districts
among Chapter 70's (st of special'districts; (sea Ch, 70/ILCS ganerally). Act 1205 of
Chapter 70 specifically Includes park districts as spscinl districts; 70 ILCS 1208 ot s8g.

Also, the lllinols Suprema|Court haa recognized that park districts are units of

localigovernment: Wiimette Park District v, Villaos af\Wiimatte: 112 1L8d. 6, 480 N B 2d
1282, 1200 (Il 1088). Thus, batause Schaumburg Park Distriot Ia & park district, it is

also & unit of local govarmment uyder Hinoi faw:




When a court or agency is interpreting a disputed statutory provision, the coust or
agency must ascertain and give ¢ffect to the true intent and meaning of the legisialure,
considering first the statutory language. (Waste Manacement of lincis. Inc. v. linois
Pollution Control Board (1991), 145 lll.2d 345, 348, 185 li.Dec. 875, 585 N.E.2d 606.)

Those terms which are unambig uous, when not specifically defined, must be given thair
plain and ordinary meaning. (\Wasia Managemant of llinois. Inc., 145 W 2d at 348, 185
lIl.Dec, 875, 585 N.E.2d 606.)

The term "control® is not defined in the Act, nor is & defined in the case law

interpreting Section 3.25. Blacik's Law Dictionary defines "control® as "o exerche
restraining or directing influence cver. To reguiate; restrain: dominate. curd i hold fom
action; averpower; counteract ovem.” BLACK'S LAW DICTIONARY, at p 229
Similarty, Webster's defines "control® as "to govein, axercise control over, t© maren, ©
regulate.” THE NEW WERSTER'S DICTIONARY, at p. 87

Sohaumburg Park district does in fact control the basketball games played ot
Southeast Odium Park. Schaumburg Park District sats and enfoross hours I which
basketball games at Southeast Odium Park are parmitted.  As altesied © by Mr. Dan
Schourek, Asalstant Director of Parka and Recreation for Sohaumburg Paik Distriot and
former Supervisor of ConstructikivSecurity for Schaumburg Park Diniiet, Southesst
Qdium Park doss not opan until 00 a.m., and the baskeibal court In Question doees

10




G AllnitioffllocaliGovernment®(SchaumburgParka Districti *Controlsithe
BasketballlGamesfatiSoutheast:Od|UmiRark

When!a court/or'agencyis interpreting'aidisputed statutory provisionjithe/courtior

agency.mustiascertain'andigivel3ffecttoitheitruelintent’and'meaninglofithellegislature;

considering|firstithelstatutory/languages (VWasteiManagement'ofilllinols; inciviillinols!
Pollution!ControliBoard (1981);1451111:2d'345/:348 :18511Il:Deci 876, 585N Ei2d1606})

Those!terms which/arelunambiguous; when notspecifically/defined)mustibe given their.
plainiand'ordinary. meaning: " (Waste!Managementofililinoistine: 1451i:2d at'348, 165
lllIDecy 8757 585INIEI2dI606:)

‘Thelterm “control* isfnot! definedfintherAct; nortistitidefined inithe caseiiaw
interpretingSectiont3125: Blac/k's" Law Rictionary defines) “controli"as) "to exercise
restraininglordirectinglinflienceiciver. To regulate; restrain; dominate; curbito hold from
action; overpower; counteract; govern.* BLACK'S! LAW  DICTIONARY; at' pi 228!
Similary; Webster'sidefines "con|rol* as*to govern; exarcisa controliover; to restrain| to

regulate THE NEWWEBSTER' SIDICTIONARY; ‘at'p/87:

Schaumburg! Parkidistrict! doestinifacticontrolithatbaskstballigamas’ played st
Southeast OdiumIRarkiSSchalmburg \Farki DistrictSsstsiand enforeesthotrslinwhich
basketball gamesiat Southeast (dium: Rark are' permittad:"As aftested {oiby: M Dan
Schourek;/Assistant Director of Farks and Recreation for Schaumburg Park Distrist and
former Supervisor of Constructipn/Sacurity for SchaumbUrg" Park District) Salithenst
Odlum!Park does notiopen until' 7i00:a/m}, anditha basketball'courtinquestion’closes

10




at dusk. (AEFIDAVIT OF DAN SCHOUREK and Exhibit 1B). Also, Schaumburg Park

DistrictRangers have enforced andicontinue'to'enforce these hours at'Southeast Odium

Park. (AREIDAVIT OF DAN SCHOUREK): Park Rangers have been to Southeast

Odlum Park over 50 times duringia 21 week period in 1885 in‘order to'enforce said

restrictions: on' basketball court's hours. (ld. and Exhibit' 1A). The Park Rangers

enforcement of said basketball court hours has'been successful. Only twice have

basketball playersireturnedito'sald basketball court after being removed from sald/court

by Park Rangers earlier In the evening. Id. Sald AFFIDAVIT OF DAN SCHOUREK,

Exhibit 1A, ‘and Exhibit 1B are" attached/hereto and are Incorporated herein by this

reference.

Moreover, Schaumburg' Flark District regulates the bahavior psmitted: during

basketball games at Southeast Cidlum Park. For example, any basketball player using

abusive or profane [anguage onithe basketball court |s subject to substantial penalties
ofiup to $1,000 for each offense. (CERTIFICATION and Exhibit 2, paragraphs 22, 23,
and25), Simllarly; violantand oveirly aggressive behavior during basketball games couid
resultin'fines of up to'$1000 per offense. Id, Also, all basketball players are required
to cooperate with Park Rangers |h enforcingthase restrictions; or alse such players are
subject to fines of up to $1000, (CERTIFICATION, Exhibit 2, paragrapha 24 and 25),
Sald CERTIFICATION and Exhibit 2 are attached hareto and Incorporated harein by thia

referance.

Iniaddition to enfercing heiurs at sald baskatball court, Park Rangem have also
been to said baaketball court In.ardar to anforee Bohaumburg Park District's regulations
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of behavior permitted durig said basketball games. (AFFIDAVIT OF DAN SCHOUREK
and Exhibit 1A). For exampie, when basketball players used profane language during
a basketball game at Southeast Odlum Park, Park Rangers went to said basketball court
in order to enforce Schaumburg Park District’s rules forbidding the use of such language.

id.

By i) restricting when games can and cannot be played, ii) regulating the behavior
that is permitted during basketball games, iii) using Park Police to enforce these
restrictions and regulations, and iv) subjecting basketball players who fail to comply with
these restrictions and regulations to substantial penalties, Schaumburg Park District
clearty governs, exercises control over, restrains, and regulates the basketball games
at Southeast Odlum Park. Hence, given the common and ordinary meaning of the
unambiguous term "control,” clearly Schaumburg Park District controls the baskethall
games played at Southeast Odium Park. Not surprisingly, complainant's did not bother

to refute the fact that Schaumburg Park District controls said basketball games

Thus, because Schaumburg Park District is a unit of local government which
controls the basketball games (sporting events) at Southeast Odlum Park, said

basketball games constitute "organized amateur (or professional) sporting activities” as

o Complainant’s arguments were limited solely to the issue of whether or
not Schaumburg Park District "organizes” the baskatball games (se2
Complainant's Brief generally). No whare in Complainant's Brief do they
rafute the fact that Schaumburg Park District controls said basketball
games. Id.
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defined under Section 3.25 of the Act, and hence, under Section 25 of the Act are

exempt from the Board's regulations and purview.

D.  Offering Exhibit the Pub

In Section 3.25, the phrase “offering exhibitions to the public” appears at the end
of the definition. Because this phrase appears immediately after “professional sports
club,” it would be logical to construe this phrasa ("o“ering exhibitions to the pubiic™) as
modifying "professional sports club.” and not modifying “sporting events organized by
units of local government.” The Appeliate Court interpreted Section 3.25 in this logical
manner concluding that the phrase “offering exhibitions to the public™ applies only to
“professional sports clubs.” Hinsdale Golf Club, 555 N.E.2d at 34

However, even if cne were to construe Section 3.25 in such an illogical manner
as to conelude fhat "offering exhibiions to the public® modifies “sporting events
organized by units of local government.” the basketball games at Southeast Odium Pasi
would meet this additional requirement. As explained in Section Hl of this Brief. the
basketball games played at Southeast Oclum Park are offered for public viewing, and
the gamea are, in fact, viewed by members of the public. Hence, even though the
basketball games are not required to be "offered as axhibiions to the public.” under he
examples of "organized amateur (of professional) sports activity” listed in Section 328,
the basketball games played at Southeast Odium Park nevertheless mest this
terminology.

13}



I THE BASKETBALL GAMES ARE ACTIVITIES OR EVENTS CARRIED OUT AT
A FACILITY BY PERSONS ENGAGED IN THAT ACTIVITY FOR EDUCATION,
CHARITY, OR ENTERTAINMENT OF THE GENERAL PUBLIC.

Section 3.25 clearly states that organized amateur (or professional) sporting
activities include, but are not limited to, the exampies provided in Section 3.25. Hence,
assuming arguendo that the Board wems tc conclude that the basketball games played
at Southeast Cdlum Park are not encompassed by Section 3.25's "sporling events
controlled by a unit of local government” example, the Board nevertheless lacks
jurisdiction if it finds that said basketball games meet Section 3.25's general definition
of "organized amateur (or professional) sporting activities™ (i.e. activities or events carried
out at a facility by persons engaged in that activity as a business or for education, charity

or entertainment for the general public).

As argued in Section IA of this Brief, the basketball games are clearly sporting
events. These games are also carried out at the facility of the Southeast Odlum Park
basketball court. Moreover, as explained below, the games are "for education, charity,

or entertainment for the general public.”

In Pecka v, Skylarks Remote Control Airplane Club, the Board recently addressed
the issue of whether or not a compiained of activity was carried out at a facility by
persons engaged in that activity for education, charity, or entertainment for the general
pubfic. PCB 92-27 (1992 WL 111969) ("Pecka”). The respondents in Pecka did have

designated hours in which the activities were permitted. |d. at 2. However, said

14



respondents (in Pecka) flew model airplanes on private farm land and belonged to a
private club that was not open to the general public. [d. Furthermore, the activities in
Pecka were limited to members of the ciub who had to apply for membership and pay
an initiation fee after attending a meeting. Id. Despite the limited public accessibility
to the respondent’s activities in Pecka, the Board nevertheless concluded that the activity
of flying model airplanes was carried out at a facility by persons engaged in that activity
for the education, charity, or entertainment for the general public. |d.

Schaumburg Park District, like the respondents in Pecka, restrict the hours in
which the activities are permitted on its facilities (3ge Section IC of this Brief). Moreover,
the basketball games played at Southeast Odium Park are far more accessibie to public
viewing than the activities occurring at the private ciub in Pecka. All members of the
pubfic are welcome to watch basketball games at Southsast Odium Park. (AFFIDAVIT
OF DAN SCHOUREK). No membership nor initiation fee is required. i, Members of
the public do in fact watch the basketbali games at Southeast Odium Park. i Mr Dan
Schourek, Assistant Director of Parks and Recreation for Schaumburg Park District, has
witnessed several basketball games played at Southeast Odium Park. 4, At each of
said games observed by Mr. Schourek, Mr. Schourek has withessed members of the
public watch the games being played on said court. g,

Given the Board's determination in Pgcka and the fact that the games &
Southeast Odium Park are far more accessible to the public, and the fact that the games
are watched by the pubiic, the Board shoukd conclude that said baskeiball games we
activities or events carmied out at a facility by persons who engaged in that activity or

18



education, charity or entertainment for the general public. Thus, said basketball games
meet Section 3.25's general definition of "organized amateur (or professional) sporting
activity" and, hence, said basketbail games are exempt from the Board's regulations and

purview.

LI THE ALLEGED VIOLATIONS AND COMPLAINED OF ACTIVITY CLAIMED BY

COMPLAINANTS DO NOT FALL WITHIN THE BOARD'S PURVIEW.

Section 25 excludes from the Board's purview the alleged violations and
complained of activity claimed by complainants (i.e., the noise occurring during
basketball games at (Southeast) Odilum Park allegedly violates Sections 415 ILCS 5/23
and 415 ILCS 5/25 of the Environmental Protection Act, and Sections 900.102 and

901.104 of Title 35, Subtitie H, Chapter | of the lllinois Administrative Code).

Since an administrative agency is a creature of statute, any power or authority
claimed by it must find its source within the provisions of the statute by which it is
created. Shepard v. Pollution Control Board, 272 Hl.App.3d 764, 651 N.E.2d 555, 558
(Ii.App. 2 Dist. 1995)(citing

Control Board (1983), 155 Nl.2d 149, 171, 184 lll.Dec. 402, 613 N.E.2d 718 (1983)).

Moreover, as the Board concluded in Rodney Neison v. Kane County Forest Preserve
("Neison™), the Board can give itself no authority that a statute would deny it. (PCB 84-
247) (1995 WL 78116, at p. 3).
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sporﬂng events pllyod dunng mghmmo hm by pluhs:mml athletes, in a city
with more than 1,000,000 inhabitants, in a stadium at which such nightt me events
were not played prior to July 1, 1882, shall be subject to nightiime noise emission
regulations promuigated by the lllinois Poliution Control Board; (hereinafter
"Section 25”) (emphasis added)

As stated above, when a court or agency is interpreting a disputed statutory
provision, the court or agency must ascertain and give effect to the true intent and
meaning of the legislature, considering first the statutory language. (Waste Management
of Illingis, Inc. v. lllinois Pollution Control Board (1991). 145 (l.2d 345, 348, 165 W.Dec.
875, 585 N.E.2d 606.) Those terms which are unambiguous, when nol specifically
defined, must be given their plain and ordinary meaning. (Yyaste Management of ilnoss,
Inc., 145 1i.2d at 348, 165 Ii.Dec. 875, 585 N.E.2d 606.)

According to the unambiguous language of Section 25, the Board's reguiations
do not apply to organized amateur (or professional) sporting activity other than certain
nighttime sporting events played by profess:ional athietes in a city with more than
1,000,000 inhabitants. As argued in Sections | and Il of this Brief, the basketball games
at Southeast Odlum Park are “organized amateur (or professional) sporting activities” as
defined in Section 3.25. Because thesu basketball games are nelther played by

1?



professional athletes, nor occur at nighttime within a city with more than 1,000,000
inhabitants, the basketball games clearly do not fall within Section 25's exemption
exception. Therefore, the basketball games at Southeast Odlum Park (the complained
of activity) are exempt from the Boards regulations and purview under Sections 25 and
3.25 of the Act. Hinsdale Golf Club, 555 N.E.2d at 34. Therefore, the Board lacks

authority to hear the matter. |d.

A determination that the basketball games at Southeast Odlum Park are exempt
from the Board's regulations and purview would be consistent with the Legislature’s
intent regarding Section 25. The Appellate Court, in Hinsdale Golf Club v. Kochanski,
concluded that the purpose of the Legislature's recent amendment o Section 25 was to
exclude the types of activities exempt from the Board's jurisdiction — not to restrict these

exemptions. |d.

The Board reached a similar interpretation of the Legislature's intent (regarding
Section 25) in Rodney Nelson v. Kane County Forest Preserve (PCB 84-247) (1895 WL
78116) ("Nelson™). In determining that fireworks are exemp! from the Board's

jurisdiction under Section 25, the Board reasoned that:

The legislature has twice enlarged the type of activities excluded from the Board's
jurisdiction relating to Section 25, specifically Public Act 82-654 and Public Act 88-
598. Prior to the current usage of "organized amateur or professional sporting
activity”, Section 25 exempled orly sanctioned sporting events. The Legislature
amended Section 25 in Public Act 82-854 to enlarge the exemption to cover "any
organized amateur or professional sporting activity”. (House of Representatives
Transcnpnon Dabate 82nd General Auembty 47Ih Logmlam Dly Mly 20,
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process. Rodney Nelson v. Kane County Forest Preserve, PCB 54-247 (1985 WL
78118). (emphasis added)

In following the Appeliate Court's conclusion in Hinsdale Go#f Club and the
Board's reasoning in Nelson, the Board should give effect to the intent of the Legisiature
by construing Section 25 in a manner that limits the Board's purview over organized
amateur (or professional) sporting events. In short, a determination that the basketbaill
games played at Southeast Odlum Park are exempt from the Board's reguiations and
purview would be consistent with both the unambiguous language of Section 25 and the
legislative intent regarding Section 25.

Complainant’s aflege that the basketbal games viclate Sections 800 102 and
901.104 of Title 35, Subtitie H, Chapter | of the lllinois Administrative Code (hereinafter
Rule 102 and Rule 104) as well as sactions 415 [LCS 523 and 415 ILCS 524 of the Act
(hereinafter Section 23 and Section 24). These alleged viclations are basad solely on
the noise alflegediy ocourring during basketball games played at Southeast Odium Park.
As explained above, because the complained of activities fall under the Section 325
definition of "organized amateur (or professional) sporting activity.” the Board does not
have jurisdiction over the basketball games played at Southeast Odlum Park.

is



In cases in which petitioners have afleged violations of Rule 102, Rule 104,
Section 23 and Saction 24, both the Shepard and Hinsdale Golf Course Courts have
held that the Board lacks authority to hear such matters where the complained of
activities are exempt under Saction 25. Shepard, 651 N.E.2d at 557 and 559, Hinsdale
Golf Club, 555 N.E.2d at 32 and 34. Similarly, the Board has determined that it does not
have jurisdiction over alleged viclations of Rules 102 and 104 and Sections 23 and 24,
where the complained of activity is exempt under Section 25. Rodney B. Nelson v, Kane
County Forest Preserve, PCB 94-247 (1895 WL 78116); Pecka v. Skylarks Remole
Contro! Airplane Club, PCB 92-27 (1992 WL 111868); and Leo Fore v. Midstete Karl
Club, PCB 93-171 (1983 West 538261).

Thus, because the complained of basketball garnes are exempt from the Board's
jurisdiction under Section 25 (as argued in Section Il A of this Brief), the Board may not

hear complainant's alleged violatioris of Rules 102 and 104 and Sections 23 and 24.

Although the Board did not ask Respondent to brief the issue of whether a
particular complained of violation is deficient, Respondent does note that complainant's
allegation of a Section 24 violation is deficient on its face. The Appellate Court held in
Shepard that: "the plain language of Section 24 provides no general cause of action
under the Act. Therefore, [the Board correctly concluded that] petitioners had no cause
of action under secuon 24 of the Act.” Shepard v. Pollution Control Board, 272 I.App.3d
784, 651 N.E.2d 555, 558 (L App. 2 Dist. 1995). Given the Court's holding in Shepard,

compiamant’s have no cause of action under Section 24 of the Act.
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CONCLUSION:

Wherefore, Respondent respectfully requests that the Board rule that i) the
basketball games played at Southeast Odlum Park are “organized amateur (or
professional) sporting activities” as defined under Section 3.25 of the Act ii) said
basketball games are exempt from the Board’s noise regulations under Section 25 of the
Act; iil) Section 25 of the Act exempts said basketball games from the Board's purview,
and iv) under Section 25 of the Act, the Board may not hear complainant’s alleged
violations of Sections 900.102 and 901.104 of Title 35, Sublitie H, Chapter | of the liinois
Administrative Code and Sections 415 ILCS 5/23 and 415 IL.CS 5724 of the Act: and that
the Board accordingly dismiss complainant’'s compiaint.

Respectiully submitted,
SCHAUMBURG PARK DISTRICT

111 East Irving Park Road
Roselle, llinois, 60172
(708) - 529-2541 (phone)
(708) - 529-2019 (fax)
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AFFIDAVIT OF DAN SCHOUREK

Dan Schourek, being first duly sworn, on his cath says and
deposes:

That this Affidavit is made on his personal knowledge, and
that if affiant were sworn as a witness at the trial of the above
entitled cause he would competently testify te the following
facts:

1. That he is and bas been Assistant Director of Parks and
Recreation for Schaumburg Park District since August of 1995.
That prior to becoming the Assistant Director, he was employed by
Schaumburg Park District as the Superintendent of
Construction/Security.

2. That since 1990 through the present, he is and has been
in charge of and supervises the park rangers employed by
Schaumburg Park District to patrol its parks.

3. That during this period he has received and continues to
receive reports from park rangers regarding said park rangers’
enforcement of park rules and policing of park property including
Southeast Odlum Park, the park which is the subject matter of
this PCB matter.

4. That he has reviewed and is familiar with the park
rangers reports and that he has summarized the reports regarding
the park rangers patrol and enforcement cof park rules at
Southeast Odlum Park. That said summary is attached hereto as
Exhibit 1a. QY

5. That based on his review of the original park rangers
reports and preparation of said summary of said reports, that
said summary is a fair and accurate representation of said
reports.

&. That as Assistant Director of Parks and Recreation, he
knows the hours in which park property is copen to the public,
including the hours in which Southeast Odlum Park and the
basketball court thereon are open to the public.

7. That based on said knowledge he woula attest that the
basketball court at Southeast Odlum Park is open to the public
from 7:00 a.m. until sunset.

8. That he is familiar with the sign posted at Southeast
Odlum Park which informs the public that said basketball court in
question closes at sunset.




9. That he has seen the photograph attached to Respondent’s
Brief as Exhibit 1B and that he took said photograph while
standing upon the basketball court in question and recognizes
said photograph as the sign posted at Southeast Odlum Park on the
tennis court fence immediately east of the basketball court that
is the subject of this PCB proceeding.

10. That based on his familiarity with the sign at
Southeast Odlum Park and said photc, that said photo is a fair,
accurate, and true representation of said sign at Southeast Odlum
Park.

11. That as Assistant Director of Parks and Recreation for
Schaumburg Park District and former Superintendent of
Construction/Security for Schaumburg Park District, he is
familiar with Schaumbu.g Park District’'s ordinances and polices.

12. That based on his knowledge of Schaumburg Park District
ordinances and polices, that said ordinances and policies permit
members of the public co watch basketball games at Southeast
Odlum Park during the hours in which the basketball court at said
park may be used (between the period of 7:00 a.m. and sunset).

13. That as part of his duties as Assistant Director of
Parks and Recreation and former Superintendent of
Construction/Security for Schaumburg Park District, he has
pericdically spent time at Southeast Odlum Park and that during
this time at Southeast Odlum Park he has witnessed several
basketball games played there.

14. That during all of these basketball games he has
witnessed members of the public watching said basketball games.

Affiant further sayeth naught.

Daw & S

Dan Schourek

Subscribed and sworn before we
this 30th day of April, 1996.

S 13 ot “.\

Notary Publ ic.‘__ K}

‘-orncnn SEAL®
y

PN T 2

mﬁ%‘.‘ﬁ‘k‘{ W -
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From: Dan §. Schourek

Date: April 26, 199

EXHIBIT 1a §

The following is 1 tabulation of the dates and tises, Mey 1 through October 31, 1995, that

Lasoh 11 after 11:00 pm from May 1 ~ 24 and
after "sunest” from Msy 25 - October 31 . Only twice did basketball playere return after
bwing removed by Rangars earlier in the night. Incidents. other than basiertball, during
the same time period are aleo highlightad in this tabulation:

the Park Rangers have found

olaring

1D PR
Thureday. May 25, 1985 9:03 pm After - 1 (3 le)
Friday, May 28, 1995 9:06 pm Aftar sunset basketball (3 people)
Monday. May 29, 1996 8:40 mm After sunset basketball (& people)

9:00 pm Report of b-ball players from HD (GDA)
Tussday, May 30, 1996 9:43 pm After sunest tasietball (Z pecple)
Wednesday. May 31, 1998 :53 pm After sunest basletball (3 seople)
Thureday, June 1. 1998 8:30 After sunest basketball (2 psople)
Sunday, June 4, 1998 8:15 om After sunset basletball (6 people)
ronday, June 5, 1998 B:50 sm Aftar sunsst basietball (3 geople)
Tussday, June 6. 1998 11:04 pm In park after closing (2 peocple)
Saturday, June 10, 1998 S - Schausture solice called/basketball (GOR)
Sunday, Jue 11, 1998 2:35 o After sunset basketball (2 people)
Monday, June 12. 1996 9:40 m Afuar basietball (10 le)
Tuesday, June 13, 1998 026 pm Afuer 11 (12 le)

9:00 pm feport of b-ball players from O (4 pwople)
Sednesday, June 14, 1998 8:30 mm After b 1 (16 i)
Thursday, June LS. 1995 #:30 = After sunest baskatiall (2 pecple)
Friday, June 16. L9986 8:26 = After sunset basketball (9 pecple)
Saturday, June 17, 1998 ®:50 = Atuer S 1(s ]
Fonday, June 19, 1998 030 After suneet basketbal] (8 people)
Tussday, Juwe 20, 1998 2130 Al ent il (7 de)
Friday, Juw I3, 1998 a0 m After sunset basketball (10 peosle)
Saturday, Juw 24, 1998 X m Alter baslertball (2 )
Sunday, June IS, 1998 28 wm Afar L 1l (& ie)
Tussday, June I7, 1998 X m After sinest bastetball (7 pecpls)
Wednesday . June 28, 1998 @:30 pm Afuer 11 (3 le)




Scuthesst Odlus - Page 2

Sunday, July 2, 1996 89:30 m
Wedneedsy, July 5, 1995 .30 pm
Trursday, July 6. 1998 9:45 pm
Friday, July 7, 1996 11:33 pm
Saturday. July 8, 1998 05X m
Sunday, July 9. 1998 ©e3 -
monday, July 10, 1998 8:30 pm
Tuesday, July 11, 1996 8:20 pa
Wednesday . July 12, 1998 8:30 pm
Monday, July 17, 1986 8:30
Tussday, July 18, 1998 @l m
Tusaday, July 28, 1998 e:m
wWednesday, July 26. 1998 2:30
Thursday, July 28, 1998 8:30 po
Friday, July 29, 1998 §:30 om
Saturday, July 30, 1998 "0 pm
Thursday, August 3, 1596 03X .
Saturday. fuguet 5. 1998 X0 -
Tussday, Aupmt §, 1996 @:30 m

10:08 o=
Friday. Auguet 11, 1998 a:30 pw
Tussday, August 1S, 1958 oz sm
Wednesday, Auguet 16, 1996 6:00 om
Priday. fugest 18, 1998 11:30 pm
Honday, MAugust 21, 1998 =G0

1100 pm
Tussday, Augmet 22, 1998 2100
Saturday, August 24, 1998 @02 -
Tussday, Auguet 5. 1998 :01
wedneaday, Auguet 30, 1998 TN -
Friday. Sestesber 1, 1998 =00 -
Mrday, Septesber 4, 1996 TS e
Tuonday. Sestamber 5. 1998 T -

Wninseday. Septesber ¢, 1998 7.28 o=
Friday, Sestasber ¥, 1998 T4 -
Wedrasday, Septesber 13, 1998 9118

Tuesday. Septanber 28, 1998 7T:04 sm

ronday, Ootober 9. 1998 -1 -

After suneet baskatball (7 pecele)
1 (3 )
1 (2 le)
In park after closing (1 person)
After sunset baskwtball

After sunaet baskethall

Afver 1(e le)
After 11 (4 )
After mmaet basletball

After suneet basketbell

Aftar 1(e )
After

Aftar

Aftar

ateer

Aftar

i

After wmsrset bashstball (8 seopls)
After 11 (1o de)
After 1C ]
feport of b-ball plvers from O (¢ secsle)
Afver b sall (2 )
A 11 (4 )

In park after closing (2 ssople)
At 1l (s le)
Father /eon told RO b-dall @ 810
Resory of b-ball plavers (G0A)
After suneet basketball (9 seoele)
After <t 1qe le)

Afver suneet basletball (1 sereon)
Afwer sueet basketball (5 peoele’
At 12 )
Arver [ a1 (v Je)
Sdall ployers left when Ranger wewn
Feport b-dall slowee from O e
folice (WOR)

After sunset bashetball (3 secple)

Sepory bball slavers from ORC (GOR)

RN S S




Soutiheast Oflus - Page 3

Thw police department reeovos Shet the following calle and action talen heve

occas red &4 e park wince Apvil . 99

[ —-—— I JPORTED PROELEN 020 FOLICE ACTION

Saturdey, fpril 1S, 1998 115 pm  Susletball/sesaring oA

Mnday. feril 17, 1996 i e Bestertbal)l slmving office adviesd to lesve

Tuseddy, May 2, 1995 12:40 am  Wooiwy plarine R

Tussday, My I1. 1998 12:40 am  Noise Officer kizied ort of
park

Sevurday, Juve 10, 19ES 9159 om Dbt <] 7 =)

hedaday . Muguet §. 199 (nothing to do with besketbal| probless)

ndnondey, Sestester 13, 1995 9216 & Bambatial 1 o

su Stariing Juse L3, 1998 the Perk fanger wae inetructed to errive st the sark around
mnaet, advise aw besketiall ploers thet couwrt closes st sunest, remain in park for
arer iy 30 iten to sew (f besletball slayers retwrn.

(n) - Gore on arrivel
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22;

23.

24,

25,

Exhibit 2

txtract of Park Use Ordinances of Schaumburg Park District

No person shall use any abusive, threatening,
insulting, indecent, profane or obscene language, or make countenance
or assist In making any improper noise, riot, disturbance, breach of the

peace, or diversion tending to a breach of the peace on District property, ¥

or ba guilty of any disorderly conduct thereon, or gather with other

persons In bodles or crowds for unlawful purposss, or for any purpose '

to the annoyance, obstruction or disturbance of other persons.

Policing of Parks, The Schaumburg Park District authorizes thoss law

enforcement agencies within the District’s limits to enter all parks of this -~

District and enforce all sections of this Ordinance. The District’s Park
Rangers and authorized officers shall also possess the authority to
enforce all sections of this Ordinance.

No person shall resist any patrol,
officer, staff or Commissicner of the District in the discharge of his/her
duty, or fail or refuss 1o obey or in any way Interfere with or hinder or
prevent any such authorized person from discharging his/her duty, or in
any manner assist or give ald to any person in custody to escape or tu
attempt to escape from custody, or rescus or attempt to rescue any
person wien in such custody.

Penalty, Any person violating any clause or provislon of any section of
this Ordinance shall be fined not less than ten doliars {$10) nor more than
one thousand dollars ($1,000) for each offense upon conviction thereof
In addition to restitution for any necessary repairs.
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STATE OF ILLINOLS )

—

COUNTY OF COOK }

CERTIFICATION

I, the undersigned, do hereby certify that I am the duly
gqualified anc acting Secretary of Schaumburg Park District, Cook
County, Illinois ("the District®), and that as such official I am
the keeper of records and files of the Board of Park
Commissicneras of the District.

I do further certify that attached hereto as Exhibit 2 is a
true and acocurate o of paragraphs 22 through 25 of Chapter III
of the District’'s P Use Drdinances, heretofore approved by the
Board of Park Commissioners of the District on August 12, 1993,
and which ordinances were in effect throughout 1955 and are
currently in effect.

1 hereuntc affix my official signature and the seal of the
District this 30th day of April, 1996.

(SBAL)
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