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REC~V~CLERK’S OFFICEHIM I rOFFICE OFTHE STATE’S ATTORNEY ~ f57 NorthMain Street
MADISON COUNTY, ILLINOIS

STATE Or ~-
1~~

za~1sjii11e.tlFinoi; 62025

pot~u~onCo(i~rOWilliam A. MudgeState‘s Attarn~y Voice: 61~692-6250Faceinnle: 618 656—73J2

June 15, 2004

Illinois PollutionControlBoard
Philip Novak,Chainnan
StateofIllinois Center
100 WestRandolph,Suite 11-500
Chicago,illinois 60601

SENT VIA FAX AND MAIL

RB; PCBNo. 01-102
Responseto Motion for SummaryJudgmentandMotion for SummaryJudgment

DearChairmanNovakandMembersoftheBoard:

Enclosedyouwill find theResponseto theMotion for SummaryJudgmentpreviously
filed bytheIllinois EPA andPetitioner’sMotion for SummaryJudgment.In addition,I
amforwardingaletterto theBoardfromIllinois SenatorWilliam R. Haine.

Petitionerdoesnotrequestoral argumentin this matter.

Pleasenotethat acopyofthesedocumentsis beingsentbyfacsimileandmail thisdateto
HearingOfficerCarolSudmanandAssistantCounselJohnKim.

Thankyou for yourcooperationin this matter.

S/~rely, / /

~~t,A~stang&A~ome

CC:HearingOfficer CarolSudman
AssistantCounselJohnKin)
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RECE~vEDCLERK’S OFFICE

JUN 15 2004

STATE OF ILUNOIS
Pollution Control Board

BEFORE THE POLLUTION CONTROL BOARD
OF TEE STATE OF ILLINOIS

CASSENSAND SONS,NC., )
Petitioner, )

) PCBNo. 01-102
v. )

)
ILLNOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

PETITIONER’S RESPONSETO MOTION FOR SUMMARY JUDGMENT

NOW COMESthePetitioner,CassensandSons,Inc, by andthroughAssistantState’s

AttorneyDeanE. Sweetandherebyrespectfullyrespondsto theillinois EPAMotion for

SummaryJudgment.

I. STANDARD FOR ISSUANCEAND REVIEW

Petitioneragreeswith the illinois EPA thatthereareno genuineissuesasto anymaterial

facts. -

II. BURDENOF PROOF

Petitioneragreeswith theillinois EPA regardingtheallocationoftheburdenofproof.

III. ISSUE

Petitioneragreeswith the oftheIllinois EPAthat theissueis whetherthedeductions

imposedin theAgency’sfinal decisiondatedNovember29, 2000arecorrectwhentaking

into accounttheunderlyingfactsa~dlaw. Petitionerdisagreeswith thearginnentand

conclusionscontainedin Motion oftheIllinois EPA.

IV. THE MOTION 01?ILLINOIS EPA FOR SUMMARY
JTJDGMENTSHOULD BE DENIED

PetitionersubmitsthattheIllinois EPA is NOT entitledto SummaryJudgmentbasedupon
thefactsandlaw.
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A. Relevant Facts

Petitionerdoesnot disagreewith therelevantfactsasstatedin theMotion for

SummaryJudgment.However,Petitionernotesfor theBoard’sattentionthe

Permitfor Removalfor UndergroundStorageTanks for PetroleumandHazardous

Materialssignedby Fire InspectorCandelaregardingtheremovaldateMarch 16,

1989at AR, pp 8-9whichdoesnot indicatethattherehasbeenareleaseof

petroleumor othermaterials.

B. The $54,811in CostsPlustheRelatedHandlingChargesAre

Reimbursable

The“Pre IIEMA” costs,asrefereedto in theMotion oftheIllinois EPA, arein fact

reimbursable.Thesoleissueofdisagreementbetweenthepartiesconcernsthese

costsandthe associatedhandlingcharges. It is Petitioner’spositionthat

Petitionercompliedwith Section732.202 orin thealternativewasjustified in not

providingnoticeasfollows:

(a) PRIORNOTIFICATION RECEIVEDBY THE ILLiNOIS EPA.

Thereis no questionthat theIllinois EPA andthePetitionerhad

the sameactualknowledgeofthefactofundergroundstorage

tanksandpossiblepetroleumandhazardousmaterialsreleasesas

ofMarch 1989. Petitionerhadin facthadappliedfor andreceived

apermit forremovalofstoragetanksandthesitehadbeen

inspectedandapprovedby Fire InspectorCandela,now deceased,

AR pp 8-9. TheactionsofPetitionerat thattime andthereportof

CandelagavetheIllinois EPAactualandsubstantiveknowledgeof

thepossibilityof arelease.Any cleanupeffortsinstitutedby

Petitioneron orafterthatdateliterally andsubstantivelyplace

Petitionerin compliancewith theapplicablelaw, rulesand

regulations,including 35 Ill. Adm. Codesections732.202and

732.606(n).
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(b) JUSTIFIABLERELIANCE. It is clearfrom the affidavit of

William St. PetersthatthePetitionerreliedupontheinformation

containedin thePermitfor Removalofundergroundstoragetanks

andforpetroleumandhazardousmaterialsreceivedby theAgency

on or aboutMarch 27, 1989AR,p 8-9. (Affidavit of William St.

Petersattachedto joint stipulation.) Clearlytheinformation

containedin thereportofFire InspectorCandelaof 1989was

incorrect,therehadbeenarelease.Petitionerbegantheprojectin.

goodfaithandin relianceupontheinformationwhich it had

obtainedafterduediligenceon its part. Whenthetestreportswere

returned,indi.catingthat the informationfrom theStatewas

inaccurate,additionalnotificationwasprovidedto theAgencywith

this newinformation. In thiscase,Petitionerwasnotrelyingon

theinformation,adviceor expertiseofathird party,butrather

uponinformationsuppliedby an official sourceoftheStateof

Illinois, th.e OfficeoftheStateFireMarshal.

(c) CASSENSandSons,Inc. wasin facttheownerofthepropertyat

thetimeofquestion.However,therealpartyof interestwill bethe

MadisonCountyMassTransitDistrict, thepresentowner,which

fundedandoversawthis projectthroughagrantfrom Federal

Governmentalsourcesandlocalmatchfunds. TheTransitHub

amid parkinglot whichwasbuilt atthis locationservesthe

residentsofMadisonCounty,including indigent,agedand

disabledadults,with over2 million riderscountywide annually.

Thepurposeof theprojectwasto providebetterserviceto thosein

need Theprojectwasprimarily fundedfrom Federal

Governmentalsourcesandwasoriginallybudgetedbaseduponthe

informationtheinformationavailable,which includedtheincorrect

informationfrom 1989.Thedenialof this requestwill causethe
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District to bearthe additionalcostsofthecleanupwith no

additionalFederalreimbursement.

(d) The GeneralAssemblyhasstatedthatit is thepublic policy ofthe

StateofIllinois fortheStateGovernmentto encourageandassist

local governmentsto adoptandimplementenvironmental

protectionprogramsconsistentwith theAct, andin appropriate

casesto affordfinancialassistancein preventingenvironmental

damage. Paraphrase415 ILCS 512(iv). Clearly, the illinois EPA

hadactualnotice,arid thesamenotice asthePetitioner,ofa

problematthis site from 1989. In addition,thePetitionerwas

justified in relyingon thedocumentationwhich it hadreceived

from theStateof Illinois indicating thatno releasehadoccurredat

thesite. To penalizethePetitionerfor failure to give additional

noticeandto rely on theactionsanddeedsofthe Office ofthe

StateFire Marshalis contraryto thepublic purposeof theAct, is

contraryto thefactsofthis case,andis contraryto the law of the

Stateof Illinois.

V. WAVTER OF CLAIM

ThePetitionerherebywaivesits appealandany claimfor additionalreimbursementof

the$3512.40relatedto theCompactionandBackfill DensityTestingcosts.
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VL CONCLUSION

Conclusion,for thereasonstatedhereinPetitionerrespectfullyrequeststhat theBoard

denytheMotion for SummaryJudgmentoftheEPA, granttheappealofPetitioner,and

awardthe amountof$54,811.51plus applicablereimbursablehandlingchargesrelatedto

sucheligible costs.

RESPECTFULLYSUBMITTED,

BY: _______

AssistantState’sAttorney
157 NorthMain Street
,Edwardsville,illinois 62025
618-296-5353
6l8-296~7001FAX
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CLERK’S OFACE

JUN 152004
STATE OFILLU\J0!S

PoUution Control Board
BEFORE THE POLLUTION CONTROL BOARD

OF THE STATE OF ILLINOIS

CASSENSAND SONS,INC., )
Petitioner, )

) PCBNo.Ol-l02
v. )

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

PETITIONER’S MOTION FOR SUMMARY JUDGMENT

NOW COMESthePetitioner,CassensandSons,Inc., by and throughAssistantState’s

AttorneyDeanE. Sweetandherebyrespectfullymovestheillinois Pollution ControlBoardto

entersummaryjudgmentin favorofthePetitionerandagainstto theIllinois EPA. The ilhinoi.s

EPAhaspreviouslyfiled aMotion for SuimnaryJudgment.Forconsistencyandto assistthe

Board,to theextentthatthepartiesagree,thesamefactsandformatarefollowed in this Motion.

In supportofthis Motion thePetitionerstatesasfollows:

I. STANDARD FOR ISSUANCEAND REVIEW

Petitioneragreeswith theIllinois EPAthattherearenogenuineissuesasto anymaterial

facts.

II. BURDEN OF PROOF

Petitioneragreeswith theIllinois EPAregardingtheallocationoftheburdenofproof.

Ill. ISSUE

Petitioneragreeswith the ofthe Illinois EPAthattheissueis whetherthedeductions

imposed in theAgency’sfinal decisiondatedNovember29, 2000arecorrectwhentaking

into accounttheunderlyingfactsandlaw. Petitionerdisagreeswith theargumentand

conclusionscontainedinMotion ofthe illinois EPA.
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IV. TIlE PETITIONER IS ENTITLED TO SUMMARY JTJDGMENTAS A
MATTER OF LAW

Petitionersubmitsthat it entitled to SummaryJudgmentbaseduponthe following
undisputedfactsandlaw.

A. RelevantFacts

Petitionerdoesnot disagreewith therelevantfacts asstatedin theMotion for

SummaryJudgmentpreviouslyfiled by theIllinois EPA. However,Petitioner

notesfor theBoard’sattentionthePermit forRemovalfor UndergroundStorage

Tanksfor PetroleumandHazardousMaterialssignedby Fire InspectorCandela

regardingtheremovalthteMarch 16, 1989atAR, pp8-9which doesnot indicate

thattherehasbeenareleaseof petroleumorothermaterials.

B~ The 554,811 in Costs,Plus theRelated Handling ChargesAre.

Reimbursable

The“Pie IEMA” costs,asrefereedto in theMotion oftheIllinois EPA, are in fact

reimbursable.Thesoleissueofdisagreementbetweenthepartiesconcernsthese

costsandtheassociatedhandlingcharges. It is Petitioner’spositionthat

Petitionercompliedwith Section732.202orin thealternativewasjustified in not

providingnoticeasfollows:

(a) PRIORNOTIFICATION RECEIVEDBY TREILLINOIS EPA.

Thereis no questionthat the illinois EPA andthePetitionerhad

thesameactualknowledgeofthefactof undergroundstorage

tanksandpossiblepetroleumandhazardousmaterialsreleasesas

ofMarch 1989. Petitionerhadin facthadappliedfor andreceived

apermit for removalof storagetanksandthesitehadbeen

inspectedandapprovedby Fire InspectorCandela,nowdeceased,

AR pp 8-9. TheactionsofPetitioneratthat time andthereportof

CandelagavetheIllinois EPAactualandsubstantiveknowledgeof

thepossibility ofarelease.Any cleanupefforts instimtedby
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Petitioneron orafterthat dateliterally andsubstantivelyplace

Petitionerin compliancewith theapplicablelaw, rulesand

regulations,including35 111. Adin. Codesections732.202and

732.606(n).

(b) JUSTIFIABLERELIANCE. It is clearfrom theaffidavit of

William St. Petersthat thePetitionerreliedupontheinformation

containedin thePermit forRemovalofundergroundstoragetanks

andfor petroleumandhazardousmaterialsreceivedby theAgency

on oraboutMarch 27, 1989AR, p. 8-9. (Affidavit ofWilliam St.

Petersattachedtojoint stipulation.) Clearly theinformation

containedin thereportof Fire InspectorCandelaof 1989was

incorrect,therebadbeenarelease.Petitionerbegantheprojectin

goodfaithandin relianceupontheinformationwhich it had

obtainedafterdue diligenceon its part. Whenthetestreportswere

returned,indicatingthat the informationfrom theStatewas

inaccurate,additionalnotificationwasprovidedto theAgencywith

thisnewinformation. In this case,Petitionerwasnotrelyingon

theinformation,adviceor expertiseof athird party,butrather

uponinfonnationsuppliedby anofficial sourceofthe Stateof

Illinois, theOffice oftheStateFireMarshal.

(c) CASSENSandSons,Inc. wasin facttheownerofthepropertyat

thetime of question. However,therealpartyof interestwill be the

MadisonCountyMassTransitDistrict, thepresentowner,which

fundedandoversawthis projectthrougha grantfrom Federal

Governmentalsourcesandlocalmatchfunds. TheTransitHub

andparkinglot whichwasbuilt at this locationservesthe

residentsofMadisonCounty,includingindigent,agedand

disabledadults,with over 2 million riderscountywideannually.

Thepurposeoftheprojectwasto providebetterserviceto thosein
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need. Theprojectwasprimarily fundedfrom Federal

Governmentalsourcesandwasoriginallybudgetedbaseduponthe

informationtheinformationavailable,which includedtheincorrect

informationfrom 1989.Thedenialof thisrequestwill causethe

District to beartheadditionalcostsofthecleanupwith no

additional.Federalreimbursement.

(d) TheGeneralAssemblyhasstatedthatit is thepublicpolicy ofthe

StateofIflinois for theStateGovernmentto encourageandassist

local governmentsto adoptandimplementenvironmental

protectionprogramsconsistentwith theAct, andin appropriate

casesto affordfinancialassistancein preventingenvironmental

damage.Paraphrase415 JLCS 5/2(iv). Clearly, theillinois EPA

hadactualnotice, andthe samenoticeasthePetitioner,ofa

problemat this sitefrom 1989. In addition,thePetitionerwas

justified in relyingon thedocumentationwhich it hadreceived

from theStateof Illinois indicatingthatno releasehadoccurredat

thesite. To penalizethePetitionerfor failure to giveadditional

noticeandto-relyon theactionsand deedsoftheOffice of the

StateFire Marshalis contraryto thepublicpurposeoftheAct, is

contraryto the factsofthis case,andis contraryto the law ofthe

StateofIllinois.

V. WAVIER OF CLAIM

ThePetitionerherebywaivesits appealandany claimfor additional,reimbursementof

the$3512.40relatedto theCompactionandBackfill DensityTestingcosts.
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VI. CONCLUSION

Conclusion,for the reasonstatedhereinPetitionerrespectfullyrequeststhat theBoard

grantthis Motion for SummaryJudgment,grantthe appealofPetitioner,andawardthe

amount of 554,811.51 plus applicablereimbursablehandlingchargesrelatedto such

eligible costs.

RESPECTFULLYSUBMITTED,

BY: ________

DeanE.Sweet
Assistant-State’sAttorney
157 NorthMain Street
Edwardsville,Illinois 62025
618-296-5353
618-296-7001
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