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NOTICE OF FILING

TO: SeeAttachedServiceList

PLEASETAKE NOTICE that onAugust20, 2004,we filed with theIllinois Pollution
ControlBoard,the attachedMOTION TO SCHEDULE ORAL ARGUMENT TO
CONSIDERWASTE MANAGEMENT OF ILLINOIS, INC.’S MOTION FOR RELIEF
FROM JUDGMENT in theaboveentitledmatter.

WA\~TEMANAGBM~N OF ILLINOIS, INC.

By / (I __
DonaldJ. M~bran
OneofIts ~‘itorneys

DonaldJ. Moran I
PEDERSEN& HOIJPT
Attorneysfor Petitioner
161 N. Clark Street
Suite3100
Chicago,IlL 60601
Telephone:(312)641-6888
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MOTION TO SCHEDULE ORAL ARGUMENT TO CONSIDER WASTE

MANAGEMENT OF ILLINOIS, INC.’S MOTION FOR RELIEF FROM JUDGMENT

RespondentWasteManagementof Illinois Inc. (“WMII”), pursuantto Illinois Pollution

Control Board (“IPCB”) ProceduralRules 101.700(a)and (d), movesfor the entryof an order

schedulingoral argumenton WMII’s Motion for ReliefFromJudgment.In supportofthis motion,

WJ\411statesthefollowing:

I. PROCEDURAL BACKGROUND

1. On July 20,2004, duringthecourseofdiscoveryconductedin WMII’s pending

appealoftheIPCB’s vacationoftheKankakeeCountyBoard’sJanuary31,2003 sitingapproval

decision(“January31 Approval”), WMII tookthedepositionof CountyBoardMemberLisa

LathamWaskosky(“Waskosky”). Waskoskytestifiedto aconversationwith Mr. RobertKeller

in Augustof2002,prior to herelectionto theCountyBoardin November,2002. During the

conversationMr. Kelleradmittedto Waskoskythatboth he andhis wife Brendahadactual

knowledgeofthepre-filing noticepostedattheirhome,andthat he instructedhis wife onhowto

avoidbeingproperlyservedwith suchnotice.

2. OnAugust6, 2004,WMII filed aMotion for Relieffrom theAugust7, 2003, and

October16, 2003 OrdersvacatingtheJanuary31 approvalbaseduponthenewevidence

establishingMrs. Keller’sactualreceiptofpre-fihingnotice. OnAugust 6, 2004,WMII also

filed aMotion for Stayof Appealand InstanterRemandfor PresentationofNewlyDiscovered

Evidenceto theIllinois Pollution ControlBoardin theThird District AppellateCourt. On

August13, 2004, theIPCB filed its Responsein Oppositionof theIllinois PollutionControl

Boardto theMotion for StayofAppealandInstanterRemandfor PresentationofNewly
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DiscoveredEvidenceto theBoard(“IPCB Response”).TheIPCB Responsearguesthat the

newly discoveredevidenceis inadmissibleashearsay. Evenif theevidenceis admissible,the

IPCB contends,theevidenceis irrelevant,becausetheissueis notwhetherMrs. Keller received

noticebut, rather,whethersuchnoticewasservedby thepropermethod. Accordingto theIPCB,

remandwould serveno purposebecausetheevidencedoesnot relateto themethodofservice,

which is theonly issuethatmightaffecttheIPCB ruling.

3. BasedupontheIPCB’s response,it appearsthat theIPCB hasrenderedits

decisionon theMotion for Relieffrom Judgment.Suchdecisionis basedupona

misconstructionof applicablelaw. Oral argumentis necessaryto addressthis misapplicationand

resolvethe legal questionsconcerningpre-filing noticeon Mrs. Keller.

II. ARGUMENT

A. The NewlyDiscoveredEvidenceEstablishingActual Notice to the Kellers is
Relevant and Must be Reviewedby the IPCB.

4. Mr. Keller’s statementsto WaskoskyestablishedthatbothheandMrs. Keller

receivedandhadactualknowledgeofthepostednotice. Theevidenceofactualpre-fihingnotice

to theKellers is materialto theoutcomeofthisjurisdictionalissue,astheallegedabsenceof

suchnoticewasthesolebasisfortheIPCB’sdecisionto reversetheApproval. TheIPCB

Responsearguesthatactualnoticeto Mrs. Keller is irrelevant,andthat themethodofserviceis

theonly determinativefactorto beconsideredwhenreviewingwhetherornotservicewas

sufficientto conferjurisdiction. Thispositionis contraryto Illinois law andrunscounternot

onlyto theplain languageoftheAct, but alsoto the legislativeintentbehindSection3 9.2(b).

SeeWabash& LawrenceCo. Taxpayersv. Pollution ControlBoard, 198 Ill.App.3d 388, 391,

555 N.E.2d1081, 1084(5thDist. 1990)(noticein compliancewith theAct thatputsinterested
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personson inquiry is sufficient to conferjurisdiction); Sandbergv. City ofKankakee,PCB04-

33,04-34,04-35 (consol.)(March 18, 2004)(noticeby certifiedmail to oneof six co-ownersis

sufficientnoticeto all); ESGWatts, Inc. v. SangamonCountyBoard, PCB98-2,slip op. at 9

(June17, 1999)(section39.2(b)canbemetthroughconstructivenotice).

5. TheIPCB’sResponserelieson themistakenbeliefthat Section3 9.2(b)mustbe

strictly construedto requireserviceofnoticeonlybyoneoftwo means:personalserviceor

certifiedmail. Thispositionis alsocontraryto Illinois law. SeeSplettv. Splett,143 Ill.2d 225

(1991)(whenpatienthadactualnotice, formal statutorynoticeofinvoluntaryadmission

proceedingexcused);Waitev. GreenRiverSpecialDrainageDist., 226 Ill. 207 (1907)

(irrelevantthatnoticeof condemnationactiondid not complywith FarmDrainageAct

requirementswhereownersreceivedactualnotice);PrairieMgmt.Corp.,289 Ill. App. 3d 746

(1stDist. 1997)(landlord’sfailure to strictly complywith thenoticeservicerequirements

providedin forciblestatuteexcusedbecauseofactualnoticeto tenant).Theevidenceclearly

establishesthat Mrs. Keller receivedactualnotice. It would be an illogical andunjustresultto

concludethat actualreceiptofnoticewasinsufficientbecauseit wasobtainedbypostedservice

or regularmail. Indeed,thefactthatMrs. Keller receivedactualnoticeis directlyrelevantto the

legal issuein this caseandshouldbe given carefulconsideration.

B. The New EvidenceSubmitted by WMII is Admissibleasan Admission by a
Party.

6. Citing the IPCB’s August7 Order,theIPCB Responsearguesthatthe “newly

discoveredevidence”presentedby WMII is hearsayandthereforeit cannotbeconsideredby the

IPCBor theAppellateCourt. However,thenewevidenceis admissibleasapartyadmission

becausetheKellerswererequiredto receivenoticepursuantto Section39.2(b)of theAct for the
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Boardto havejurisdictionto considertheApplication. Here,theKellers are“necessaryparties”

to theactionbecausenoticeto theKellerswasstatutorilyrequiredby Section39.2(b). Thus,Mr.

Keller’s admissionthat heandhis wife receivedactualnoticecanbe admittedasaparty

admission.

7. In addition,theIPCB hasviewedopponentsto asitingapplicationaspartiesin

othercontexts. In LandandLakesCompanyv. RandolphCountyBoardofCommissioners,

PCB99-69,slip op. at 19 (September21, 2000),theIPCB determinedthat contactsbetweennon-

partyopponentsto asiting application(i.e. membersofthepublic)andmembersof theRandolph

CountyBoardof Commissions,wereimpermissibleexpartecontacts.This is significant

becauseexpartecommunicationsaredefinedasthosethat takeplaceoutsidetherecordbetween

adecisionmakerandaparty to theaction. Id. Thus,asmembersofthepublic, theKellersare

consideredin thesitingproceedings.

8. It is awell settledprincipleunderIllinois law that aparty’s own statementin his

individual capacitymaybeofferedby an opposingpartyasan admission,andthematterneednot

be relatedto amatterofwhichthepartyhadpersonalknowledgeandit maycontainopinionsor

conclusionsoflaw. Gutheriev. VanHyfle, 36 Ill.2d 252, 222 N.E.2d492 (1967);Breslinv.

Bates,14 Ill.App.3d 941, 303 N.E.2d807 (1973). Here,Mr. Kellermadea statementto

Waskoskyadmittingthat bothMr. andMrs. Kellerhadreceivedpre-filing notice. The

statementis anunequivocaladmissionthatservicehadbeeneffectuateduponMrs. Keller.

C. The IPCB’s Decisionwith Respectto WMII’s Motion for Relieffrom
Judgment and the NewlyDiscoveredEvidenceis Premature.

9. In its Response,theIPCB seemsto havealreadydecidedWIvill’s Motion for

Relieffrom Judgment.TheIPCB’s decisionatthisjunctureis inappropriate.In essence,the
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IPCB Responserequeststhat theAppellateCourt denyWMII’s requestto staytheappealand

remandthecaseto theIPCB for considerationofthe“newly discoveredevidence”becausethe

IPCB hasalreadydeterminedthat themethodof serviceofMrs. Kellerwasinsufficient. As

detailedabove,thisargumentcontravenesIllinois law anddoesnot considerthe legislative

intent, Illinois precedentortheplain meaningofSection39.2(b).

10. Waskosky’stestimonyestablishedtheadmissionof actualnoticeand constructive

serviceon theKellersundercircumstanceswheretheywereaffirmativelyavoidingservice.

W1\’ffl requestsan opportunityto beheardwith respectto thenewly discoveredevidence. If the

IPCB wereto determinethatbothMr. andMrs. Kellerhadactualreceiptandknowledgeof the

pre-fihingnotice, it is highlyprobablethattheIPCB would reverseits August7 Order,whichwas

basedsolelyon thedeterminationthatMrs. Kellerhadnotbeensufficientlyservedpre-filing

notice. Thenewevidenceis critical to afair andcompletedeterminationofthejurisdictional

question,andshouldbeexplainedandconsideredin thecontextofthe lengthy, complexand

contestedsitingproceedingsbeforetheKankakeeCountyBoard. TheIPCB Response

sendsan inappropriatemessageto theAppellateCourt indicatingthatthereis no needto remand

thecasebecausetheIPCB hasalreadydecidedthe issue.
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III. CONCLUSION

Forthereasonssetforth aboveandthosein WMII’s Motion for Relief from Judgment,

WIvill respectfullyrequeststhattheIPCB scheduleoral argumenton WMII’s Motion for Relief

from Judgmentandawardsuchotherand furtherreliefastheIPCB deemsappropriate.

Respectfullysubmitted,

WA~SThMANAGEMENT OF ILLINOIS, INC.

By: ~
OneofIts At~rneys

DonaldJ.Moran
ChristineM. DeckeAlt
Pedersen& Houpt, P.C.
161 N. Clark Street-Suite3100
Chicago,Illinois 60601
(312)641-6888
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PROOF OF SERVICE

Victoria L. Kennedy,anon-attorney,on oathstatesthat sheserveda copyofthe
foregoingMOTION TO SCHEDULE ORAL ARGUMENT TO CONSIDER WASTE
MANAGEMENT OF ILLINOIS, INC.’S MOTION FOR RELIEF FROM JUDGMENT on
thefollowing partiesbyhanddeliveryto HearingOfficerBradleyHalloranat 100West
RandolphStreet,Suite11-500,Chicago,Illinois 60601 on this 20thdayofAugust,2004,andby
depositingsaidcopyin theU.S. mail at 161 N. Clark St., Chicago,Illinois 60601,on this20th
dayofAugust,2004to all otherpartiesat theiraddressesindicatedbelow:

BradleyHalloran,HearingOfficer
Illinois PollutionControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11thFloor
Chicago,Illinois 60601

CharlesF. Helsten,Esq.
RichardS. Porter,Esq.
Hinshaw& Culbertson
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389

KennethA. Leshen,Esq.
OneDearbornSquare,Suite550
Kankakee,IL 60901

KeithRunyon
1165 PlumCreekDrive, Unit D
Bourbonnais,IL 60914

JenniferJ. SackettPohlenz,Esq.
Querrey& Harrow
175 W. JacksonBoulevard,Suite1600
Chicago,IL 60604

ElizabethHarvey,Esq.
Swanson,Martin & Bell
OneIBM Plaza
Suite2900
330NorthWabash
Chicago,IL 60611

L. PatrickPower,Esq.
956NorthFifth Avenue
Kankakee,II. 60901

GeorgeMueller,Esq.
501 StateStreet
Ottawa,IL 61350

~J~Q7~
Victoria L. Kennedy’ ) I
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