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Petitioner, 
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BOARD OF KANKAKEE, and WASTE 
MANAGEMENT OF ILLINOIS, INC., 

Respondents. 

MICHAEL WATSON, 

Petitioner, 

V. 

COUNTY OF KANKAKEE, COUNTY 
BOARD OF KANKAKEE, and WASTE 
MANAGEMENT OF ILLINOIS, INC., 

Respondents. 

) 
) 
) 
) 
) 
) 
} 
} 
} 
} 
) 

) 
) 
) 
) 
} 
} 
} 
} 
} 
} 
} 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 03-125 
(Third-Party Pollution Control Facility 
Siting Appeal) 

PCB 03-133 
(Third-Party Pollution Control Facility 
Siting Appeal) 

PCB 03-134 
(Third-Party Pollution Control Facility 
Siting Appeal} 
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PCB 03-135 
(Third-Party Pollution Control Facility 
Siting Appeal) 

PCB 03-144 
(Pollution Control Facility 
Siting Appeal) 

HEARING OFFICER ORDER 

The parties have filed a plethora of motions and objections regarding the discovery that 
has been served thus far. The rulings on the respective motions and objections are set forth 
below. 

On April 10, 2003, respondent Waste Management of Illinois, Inc., (Waste 
Management), filed objections to petitioners Keith Runyon and Michael Watson's 
interrogatories. Waste Management also filed objections to Watson's document requests. 
Runyon appeals on the grounds that the County of Kankakee (County) decision was against the 
manifest weight of the evidence on one of the criteria in Section 39.2 of the Environmental 
Protection Act (Act) (415 ILCS 5/39.2 (2002). Watson appeals on the grounds that the County 
lacked jurisdiction, the County's decision was against the manifest weight of the evidence on 
seven of the criteria in Section 39.2 of the Act, and the County's proceedings were 
fundamentally unfair. 

When a party challenges statutory criteria, Section 40.1 (b) of the Act requires that the 
review before the Board shall be based "exclusively on the record before the county board or the 
governing body of the municipality." If, however, a party alleges that the proceedings before the 
county board or the governing body of the municipality were fundamentally unfair, the Board 
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may consider other evidence, such as pre-filing contacts, where pre-filing contacts may be 
probative of prejudgment of adjudicative facts, which is an element to be considered in assessing 
fundamental fairness. See County of Kankakee v. City of Kankakee, Town and Country 
Utilities, Inc., and Kankakee Regional Landfill, L.L.C., PCB 03-31, PCB 03-33, PCB 03-35 
(cons.) (Jan. 23, 2003). Further, the Board will not review a county's Solid Waste Management 
Plan as that involves a legislative process which is beyond the purview of the Board. See 
Residents Against a Polluted Environment and The Edmund B. Thornton Foundation v. County 
of LaSalle and LandComp Corporation, PCB 96-243 (Sept. I 9, 1996). Finally, Section 101.616 
of the Board's procedural rules, allows discovery of all relevant information and information 
calculated to lead to relevant information. 

Waste Management's objections to Runyon's interrogatories nos. 2, 3, 4, 5, 6, 7, 8, and 9, 
are sustained where the interrogatories appear to seek information outside of the record and 
therefore not relevant to Runyon's petition for review. To the extent some of the requests 
involve information in the record, Runyon has access to that information. 

Waste Management's objection to Watson's interrogatory no. 3 is overruled and Waste 
Management is directed to answer. Waste Management's objection to Watson's interrogatories 
nos. 5, 6, 7, 8 and 9 are overruled to the extent that the reference to the "Host Agreement" 
pertains to the eventual siting decision. Pre-filing contacts may be probative of prejudgment of 
adjudicative facts. Waste Management's objections to Watson's interrogatories nos. 10 and 11 
are sustained. Information concerning the adoption of the County's Solid Waste Plan involves a 
legislative process and therefore falls outside the purview of the Board. Waste Management's 
objections to Watson's interrogatories nos. 12 and 13 are sustained where the requests are overly 
broad and not limited to the landfill expansion at issue in this appeal. Waste Management's 
objections to Watson's interrogatories nos. 14, 15, and 16 are overruled subject to information 
sought regarding statutory criteria, to which Waste Management's objections are sustained. 
Waste Management's objections to Watson's interrogatories nos. 17, 18, 20, 21, 22, and 23 are 
overruled and Waste Management is directed to answer. Waste Management's objections to 
Watson's interrogatories nos. 19 and 24 are sustained. 

Waste Management's objections to Watson's document requests nos. 1 and 2 are 
sustained. The requests are overly broad and without specific's, may seek disclosure of 
information protected by the attorney-client privilege. Waste Management's objections to 
Watson's document requests nos. 3 and 4 are overruled and Waste Management is directed to 
compli Pre-filing contacts may be probative of prejudgment of adjudicative facts. Waste 
Management's objections to Watson's document requests nos. 5 and 6 are sustained. 
Information concerning the adoption of the County's Solid Waste Plan involves a legislative 
process and therefore falls outside the purview of the Board. To the extent that reference to the 
"Host Agreement" pertains to the eventual siting decision, Waste Management's objection to 
Watson's document request no. 7 is overruled and Waste Management is directed to comply. 
Pre-filing contacts may be probative of prejudgment of adjudicative facts. Waste Management's 
objections to Watson's document requests nos. 8, 9, 10, and 11, are overruled and Waste 
Management is directed to comply. Pre-filing contacts may be probative of prejudgment of 
adjudicative facts. Waste Management's objections to Watson's document requests nos. 12, 14 
and 16 are sustained. Watson's document requests nos. 12, 14, and 16 are overly broad. Waste 
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Management's objections to Watson's document requests nos. 13 and 15 are overruled and 
Waste Management is directed to comply. The information requested is not overly broad and 
may be probative of prejudgment of adjudicative facts. Waste Management's objection to 
Watson's document request no. 17 is sustained. Information concerning the adoption of the 
County's Solid Waste Plan involves a legislative process and therefore falls outside the purview 
of the Board. Waste Management's objection to Watson's document request no. 18 is sustained. 
Watson's document request no. 18 is overly broad and may seek disclosure of information 
protected by the attorney-client privilege. 

Waste Management filed a motion to quash peti"tioner Watson's subpoena to Patricia 
Beaver-McGarr, Jeremy R. Walling, and Integra Realty Resources. This motion was also filed 
on April 10, 2003. On April 11, 2003, Watson filed its response. Waste Management's motion 
is granted. It appears that the subpoena duces tecum requested documents relating to criterion 
(iii). Review of statutory criteria is limited to the record before the county board or the 
governing body of the municipality. Waste Management also fild a motion to quash petitioner 
Watson's subpoena to David Miller, Stephen Cocoran, and Metro Transportation Group, Inc. 
Watson filed its response. Waste Management's motion is granted. It appears that the subpoena 
duces tecum requested documents relating to criterion (vi). Review of statutory criteria is 
limited to the record before the county board or the governing body of the municipality. 

On April 10, 2003, Waste Management filed objections to petitioner City of Kankakee 
(City), interrogatories and objections to the City's document requests. The City filed its response 
on April 11, 2003. The City appeals on the grounds that the County's decision was against the 
manifest weight of the evidence on four of the criteria in Section 39.2 of the Act, and the 
County's proceedings were fundamentally unfair. 

Waste Management's objections to the City's interrogatories nos. 2, 3, and 5 are 
overruled and Waste Management is directed to answer. Pre-filing contacts may be probative of 
prejudgment of adjudicative facts. Waste Management's objection to the City's interrogatory no. 
4 is granted in part and denied in part. Information that was exchanged or occurred at the siting 
hearings is not required to be answered. However, the remaining requests for information may 
be probative of prejudgment adjudicative facts and therefore Waste Management is directed to 
answer. 

Waste Management's objections to the City's document requests nos. 1, 3, 4, and 10 are 
overruled and Waste Management is directed to comply. Waste Management's objections to the 
City's document requests nos. 2 and 5 are overruled subject to the requests to produce documents 
regarding the County's Solid Waste Management Plan, to which the objections are sustained. 
The Solid Waste Management Plan involves a legislative process that falls outside the purview 
of the Board. Waste Management's objection to the City's document request no. 6 is overruled 
subject to the contractual relationship between the siting applicant and its witnesses, to which the 
objection is sustained. Waste Management's objections to the City's document requests nos. 7, 
8, and 9 are sustained subject to its duty to supplement. Waste Management's objection to the 
City's document request no. 11 is overruled subject to any attorney-client or work-product 
privilege, to which Waste Management's objection is sustained. 
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On April 10, 2003, the County filed its objections to petitioner Watson's interrogatories 
and its objections to Watson's document requests. 

The County first objects to the definition of Watson's "relevant period" which states as 
"the period between August l, 2001 and February 28, 2003." The County argues that "events 
outside the time period from August 16, 2002 (the date of the siting application) to January 31, 
2003 (the date of the Count Board's decision on the siting application) are irrelevant to this 
appeal." The County's objection is overruled. The requested information may be relevant or 
lead to relevant information regarding the fundamental fairness allegation. 

The County's objections to Watson's interrogatories nos. 5, 6, 7, 8, 9, 24, and 25 are 
overruled subject to any attorney-client or work-product privilege, to which the objection is 
sustained. The County's objection to Watson's interrogatories nos. 10 and 11 are sustained. The 
information requested involves the County's Solid Waste Management Plan and therefore falls 
outside the purview of the Board. The County's objections to Watson's interrogatories nos. 12 
and 13 are sustained. Watson's request is overly broad where it is not limited to the landfill 
expansion at issue in this appeal. The County's objection to Watson's interrogatory no. 14 is 
overruled subject to information requested involving statutory criteria or involving attorney­
client or work-product privilege, to which the objection is sustained. 

In its objections to Watson's request to produce, the County first objects to the definition 
of Watson's "relevant period." As above, the County's objection is overruled. 

It appears the County has erred in its numbering of its objections. The hearing officer 
assumes that the first objection is to Watson's document request is no. 3, and not no. 5. To that 
end, the County's objection to Watson's document requests 3, 9, 10, 22, 26 and 27 are overruled 
subject to information involving the attorney-client or work-product privilege, to which the 
County's objections are sustained. The County's objections to Watson's document requests nos. 
4, 11, 12, 13 and 23 are overruled subject to the expansion not at issue in this appeal, and any 
attorney-client or work product privilege, to which the County's objections are sustained. The 
County's objection to Watson's document request nos. 5, 6, 7, 8, 18, 19, and 21 are sustained. 
The documents requested involves the County's Solid Waste Management Plan and therefore 
falls outside the purview of the Board. The County's objections to Watson's document request 
nos. 14, 15, 16, and 17 are sustained, as they are overly broad. In addition, document request no. 
17 involves the County's Solid Waste Management Waste Plan and is therefore is beyond the 
purview of the Board. The County's objection to Watson's document request nos. 25 and 28 are 
sustained as they are overbroad and not likely to lead to relevant evidence. 

On April 10, 2003, the County filed a motion to quash petitioner Watson's subpoena 
served on the County. Watson filed his response representing that because the County and 
Watson have reached a stipulation, Watson requests that that the hearing officer deem the motion 
and the subpoena to be moot. Watson's request is granted. 

Before proceeding with the following rulings, it is noted that Section 101 .620 of the 
Board's procedural rules allows for a maximum of 30 written interrogatories, including subparts. 
The hearing officer finds that Watson has run afoul of this rule in the most extreme way. For 
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example, the interrogatories served on the County totals roughly over 140 interrogatories, 
including subparts. The hearing officer, however, reluctantly declines to strike these additional 
interrogatories due to the time constraints in this matter that would not allow Watson to amend 
its pleadings. 

On April 10, 2003, the County filed a notice of filing its "objections to City of 
Kankakee's interrogatories" and its "objections to City of Kankakee's document requests." The 
documents themselves, however, are entitled "defendant's answers to City of Kankakee's 
interrogatories" and "response to City of Kankakee's document requests." The hearing officer 
again assumes that these are the documents referred to in the notice. In any event, in objecting to 
the City's document request, the County failed to set forth the requested documents and only 
noted its objection. Since the hearing officer is unaware of the document requests, he is unable 
to rule on the County's objections. See also Illinois Supreme Court Rules, Rule 213. 

The County's objections to the City's interrogatories nos. 2 and 3 are overruled subject to 
information involving the County's Solid Waste Management Plan, to which the County's 
objections are sustained. The Solid Waste Management Plan involves a legislative process that 
is beyond the purview of the Board. The County's objections to the City's interrogatories nos. 4, 
5, and 6 are overruled subject to any attorney-client or work-product privilege, information 
exchanged or occurred at the siting hearing, or involving the mental processes of the County 
Board members, to which the County's objection is sustained. 

Finally, the County filed objections to Runyon's interrogatories on April 10, 2003. 
Runyon is reminded that he appealed on the ground that the County's decision was against the 
manifest weight of the evidence regarding statutory criteria. As such, the review before the 
Board shall be based "exclusively on the record before the county board or the governing body 
of the municipality." The County's objections to Runyon's interrogatories nos. 2, 3, 4, 5, 6, 7, 8, 
and 9 are sustained where all of the interrogatories seek to elicit information that is outside the 
record on review. 

Due to this order being filed on April 17, 2003, instead of April 15, 2003, the deadlines 
for discovery motions and responses must be revised. To that end, responses to written 
discovery are now due on or before April 21, 2003. Further, the parties are to provide a list of 
witnesses they wish to depose on or before April 22, 2003. Any objections to the list to be filed 
on or before 10:00 a.m. on April 23, 2003. Responses due to be filed on or before 2:30 p.m. on 
April 23, 2003. Mailbox rule does not apply. Facsimile will be accepted with hard copies to 
follow. 

The parties or their legal representatives are directed to participate in a telephonic 
conference with the hearing officer on April 24, 2003, at 1 :30 p.m. The parties are to note the 
change of time and date. The April 23, 2003 telephonic status conference is hereby cancelled. 
The conference will be initiated by the hearing officer. 

IT IS SO ORDERED. 
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Bra<lleyP.Ha( oran 
Hearing officer 
Illinois Pollution Control Board 
James R. Thompson Center, Suite 11-500 
100 W. Randolph Street 
Chicago, Illinois 60601 
312.814.8917 
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CERTIFICATE OF SERVICE 

It is hereby certified that true copies of the foregoing order were faxed and mailed, first 
class, to each of the following on April 17, 2003: 

Richard S. Porter 
Charles F. Helsten 
Hinshaw & Culbertson 
100 Park A venue 
P.O. Box 1389 
Rockford, IL 61105-1389 

George Mueller, P.C. 
Attorney at Law 
501 State Street 
Ottawa, IL 61350-3578 

Elizabeth S. Harvey 
Swanson, Martin & Bell 
One IBM Plaza 
Suite 2900 
Chicago, IL 60611 

Karl Krause, Chairman 
Bruce Clark, Kankakee County 
Clerk 
Kankakee County Board 
189 Court Street 
Kankakee, IL 60901 

Edward Smith 
Kankakee County State's Attorney 
450 East Court Street 
Kankakee, IL 60901 

L. Patrick Power 
956 North Fifth Avenue 
Kankakee, IL 60901 

Leland Milak 
6903 5. Route 45-52 
Chebanse, IL 60922 

Keith Runyon 
1165 Plum Creek Drive 
Bourbonnais, IL 60914 

Donald J. Moran 
Pedersen & Houpt 
161 N. Clark Street, Suite 3100 
Chicago, IL 60601-3224 

Jennifer J. Sackett Pohlenz 
175 W. Jackson Blvd. 
Suite 1600 
Chicago, IL 60604 

Kenneth A. Bleyer 
923 W. Gordon Terrace, #3 
Chicago, IL 60613-2013 

Patricia O'Dell 
1242 Arrowhead Drive 
Bourbonnais, IL 60914 

Kenneth A. Leshen 
One Dearborn Square 
Suite 550 
Kankakee, IL 60901 
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It is hereby certified that a true copy of the foregoing order was hand delivered to the 
following on April 17, 2003: 

Dorothy M. Gunn 
Illinois Pollution Control Board 
James R. Thompson Center 
100 W. Randolph St., Ste. 11-500 
Chicago. Illinois 60601 

BradleyP.Hallora~ 
Hearing Officer 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph Street, Suite 11-500 
Chicago, Illinois 60601 
312.814.8917 


