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HEARI NG OFFI CER Tl PSORD: Good norning. M
nane is Marie Tipsord and |'ve been appointed by the
Board to serve as a hearing officer in this
proceeding entitled in the matter of Revisions to
Anti degradation Rules 35 Ill. Adm Codes 302. 105,
303. 205, 303.206 and 106.990 through 106.995. The
docket number is R-01-13.

To ny right is Dr. Tanner Grard, the
| ead board nenber assigned to this matter and to
my i mediate left is Dr. Ronald Flemal and to his
left is Nicholas Melas, both of the board nenbers
al so assigned to this proceeding and to M. Ml as'
left, Marili MFawn who has attended all of our
hearings in this matter. To Dr. Grard's right is
Alisa Liu and we will be joined by Anand Rao from
our technical unit.

This is our third hearing to be held in
this proceeding and today will be devoted to hearing
prefiled testinony of the Illinois Environnental
Regul atory Group, the environnental groups
represented by Al bert Ettinger and David L. Thomas
on behalf of the Illinois Department of Natural
Resour ces.

As you may know, the Board deni ed notions
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to strike M. Thomas' testinobny at the Board's
February 1st, 2001, neeting. Copies of that order
are available here at the front of the room and
will also note that yesterday the Board received a
response to those notions filed by the Agency that
was filed on February 2nd, it was actually filed
after the Board denied the nmotions. As the response
is noot by the fact that we denied the notion, we
urge the Agency to raise any of the relevant issues
contained in that response in its public coments
filed after the hearing.

On February 1st, 2001, the Board al so
received prefiled testinony of Brett J. Marshall on
behal f of Dynergy M dwest Generation, Inc. On
February 2nd we received a fax indicating that M.
Marshall woul d not be able to attend this hearing.

I just wanted to check on the record to see if M.
Marshall, in fact, is not here today, and | see that
he is not, therefore, we will nmove his prefiled
testinmony into the record as a public coment and it
will be so nunbered and docket ed.

Also, M. Ettinger prefiled questions for

the Agency. They are not scheduled to testify today
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and in addition, the Board may have sone questi ons.

L.A. REPORTING (312) 419-9292

5
If the Agency wi shes to address the questions on the
record today, | will allow themto do so as tine
permits. Oherwi se, we ask the Agency to address
the questions in any public conments that may
foll ow.

W will have the testinony taken as if
read and allow for a brief sunmmary of the testinony.
I will mark the prefiled testinmny as an exhibit
unl ess there is an objection. W wll begin with
the testinony of the Illinois Environnental
Regul atory Group. There were no prefiled questions
directed to them however, | will allow questions to
be asked for a brief tine after their presentations,

if there are any. Next the environnental groups

will present their testinobny and answers to the
prefiled questions submitted to themby the Illinois
Envi ronmental Regul atory Group. It's ny

understanding that M. Ettinger has prepared witten
answers and will have those for us then. | wll
allow followup to those questions by any person and
I will also allow for additional questions to be

asked for a brief tine, if there are any. Finally,
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guestions addressed to him Again, | will allow for
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6
addi ti onal questions to be asked for a brief tinme if
there are any.

Anyone nmay ask a question, however, | do
ask that you raise your hand and wait for nme to
acknow edge you and after | have acknow edged you
pl ease state your nane and who you represent before
you begi n your questions.

Pl ease speak one at a tine. If you are
speaki ng over each other, the court reporter will
not be able to get your questions on the record.

Pl ease note that any question asked by a
board nmenmber or staff are intended to help build a
conplete record for the Board's decision and not to
express any preconceived notion or bias.

Also, as tine pernits, we will allow
anyone el se who wishes to testify the opportunity
to do so at the close of the prefiled testinony.

| have placed the list at the front of the
room for anyone who wi shes to sign up. Also, there
are sign-up sheets for the notice and service |ist

and copies of the current and notice service lists
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are available. |If you have any question about which
list you should be on, please see ne at a break and

I will try and clarify that.
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At this time, 1'd like to ask Dr. Grard
if he wishes to add anyt hi ng.

MR. TANNER: Thank you, yes, | would. Good
norning to everyone in attendance today. On behal f
of the Board | wel cone everyone to this third
hearing on the proposed anendnments to the Board's
wat er anti degradation regul ati ons.

The Board greatly appreciates the anpunt
of time and effort that many peopl e have dedi cated
to this endeavour, including attendance at the
hearings as well as the testinony and witten
conments we've received. | can assure you that al
of your contributions will be carefully considered
by the Board. Thank you.

HEARI NG OFFI CER Tl PSORD:  Thank you. Does
anyone el se have -- all right. At this time w'l
begin with the Illinois Environnental Regul atory
Group and it's probably easiest if we just go ahead
and swear you all in at once.

(Wtnesses sworn.)



21 M5. HODGE: Thank you. Good norning. M nane
22 is Katherine Hodge and I"'mwith the |aw firm of
23 Hodge & Dwyer. 1'm here today representing the

24 I1l1inois Environnental Regulatory G oup. W have
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1 a panel of witnesses today and present with nme first
2 is Ms. Deirdre Hirner, she's the executive director
3 of the Illinois Environmental Regulatory Goup, to
4 her right is M. Fred Andes, who is an attorney with
5 the law firm of Barnes & Thornburg. To his right is
6 M. Jeff Smith of Abbott Laboratories, right here is
7 M. Bill Conpton with Caterpillar, Inc., and
8 M. Jay Rankin with Tosco Whod River Refinery.
9 Al'l of nmy witnesses did subnit prefiled
10 testinmony with the exception of M. Rankin. He is
11 here today not to offer testinony, but to answer
12 techni cal questions as they may arise on sonme of
13 t he questions that others may have.
14 As M. Tipsord had requested, we plan to
15 go over just a sunmary of the prefiled testinony
16 and then we would like to hold any questions until
17 the conclusion of all the testinony, please.
18 HEARI NG OFFI CER TI PSORD:  Yes, that's fine.

19 M5. HODGE: And with that, Ms. Hirner.



20

21

22

23

24

10

11

12

13

14

15

16

17

18

MS. HRNER: | am Deirdre Hirner and
currently serve as the executive director for |ERG
On behal f of everybody and its nmenber conpanies, |
want to thank the Board for the opportunity to

testify today and to thank the Board for granting

L.A. REPORTING (312) 419-9292

| ERG s request to hold this third hearing.

I would like to take this opportunity to
briefly explain the proposed revisions to the
Agency's proposal which were filed by | ERG and which
appears as Exhibits A and Bto ny prefiled testinony
and to outline how we believe our revision to the
Agency's | anguage will address the concerns we
expressed at the Decenber 6th hearing and how we
believe these will result in a clearer, nore
wor kabl e set of regulations to acconplish the goa
of antidegradation

First, | will speak to our concern
regarding the lack of a significance test to
determ ne the need for a conprehensive
antidegradation review. In this regard | would
refer you to Section 302.105(c)(2)(a), which is on
page three of |ERG s Exhibit A Qur suggested

revi sions are based on the prem se that sone
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i ncreased | oadings are, by their nature, of such
limted significance that they do not warrant a
conpr ehensi ve anti degradati on review. W do not
suggest, as sone parties might allude, that there
are activities which require no review, rather

| ERG s proposed revisions suggest a tiered approach
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10
Applicants for a new, renewed or nodified permt
woul d be allowed to request that the Agency nake a
significance determ nation as part of their
application. The Agency would nmake its
det erm nati on based upon the nature of the discharge
and its potential inmpact upon the uses of the
receiving water. |If the Agency determ ned that the
i npact had the potential to be significant and to
cause degradation, the applicant would then go
forward to conplete an anal ysis and eval uati on of
possi bl e alternatives and establish that the
proposed | oadi ng was necessary to accomodate soci al
and econom c benefit to the conmunity at | arge,
unl ess the Board determ ned through the appeal s
process that the Agency had erred in making its
significant deternmination. Further, all of the

i nfornmati on regarding the significance deternination
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woul d be available for public review as it would be
docunented in the fact sheet included with the
permt in the public notice process. W believe
this tiered approach would pronpte the Agency's
ability to focus their tine and resources on those
| oadi ngs that truly are significant, thus better

protecting water quality.
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Second, there is a need for additiona
exceptions to individual antidegradation
denonstrati on beyond those which are proposed by
the Agency. In this regard, | would refer you to
Section 302.105(d) at page 5 of IERG s Exhibit A
| ERG i s proposing mnor revisions to those proposed
by the Agency and is proposing six additional
exceptions, including a de mininms. As stated in ny
Decenber 6, 2000, testinony, we believe the absence
of such exceptions would bog the Agency down in an
endl ess review of pernmits that have virtually no
envi ronnent al i npact, robbing the Agency of
resources necessary to review activities with
greater potential for degradation. Along this |line,
we further believe the establishment of a de

mnims, which the Agency indicated at the Novenber
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17th hearing that it did not oppose the concept
woul d al l ow the Agency to nore effectively use its
limted resources. As a case in point, | did a
qui ck e-mail survey of our nenbers yesterday. O

t hose nenbers, 24 responded and of the 24 who
responded we found 15 who had problens in obtaining
their pernmits. Some of those 15 had waited two to

three years after submitting their application to
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receive their final pernit.

Specifics regarding |ERG s proposed
revisions to the Agency's list of activities not
subject to further antidegradation review w |l be
addressed by M. Jeff Smith and M. Fred Andes who
will speak to the other Region V state experiences
with simlar exceptions.

Third, regarding IERG s concerns wth
up-front data subm ssions. W believe our proposed
revision gives the Agency the ability to exercise
di scretion as to what information applicants mnust
subnmit and we believe this is consistent with
M. Frevert's testinony indicating the Agency's
i ntended practices for inplenenting the rule.

In this regard, while | ERG understands that the
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proposed Part 354, the Agency's inplenentation
procedure, is not before the Board in this
proceedi ng, the Agency did submt it to the Board
and it is relevant as it denonstrates the Agency's
attended approach for inplenenting proposed Sections
302. 105 and 303.105. While we intend to provide our
proposed revisions to Part 354 to the Agency, we
bel i eve the nost significant revision should be at

proposed Part 354.103 to provide that the applicant
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for a new, renewed or nodified NPDES pernit provide
information only to the extent necessary and | woul d
enphasi ze to the extent necessary for the Agency to
determ ne that the permit application neets the
anti degradation standard. Further, to ensure the
Agency's ability to consider all information at
its disposal when conducting an antidegradation
review and again, consistent with M. Frevert's
testimony at the Novermber 17th hearing, that the
Agency intends to consider information regardl ess
of its source, |IERGs has proposed a revision, a
subsection 302.105(c)(2)(b) small three i on page
five at our Exhibit A. This will allow the Agency

torely onits own data sources such as data or
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reports in its possession and on it's experience
with factually similar permtting reviews when
maki ng its assessment of any proposed increase in
pol | ut ant | oadi ng.

We bel i eve exercising requests for
i nfornati on as proposed in |ERG s revisions will
provide the Agency with the information that it
needs to conplete a thorough and conpl ete
ant i degradati on assessnent without placing an undue

burden on the applicant to provide information that
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woul d not be hel pful to the Agency in fulfilling
it's obligation to nake an anti degradation
determ nation. M. Jeff Smith will further speak
to this issue in his remarks.

Regarding |ERG s concern relative to the
clarity of certain matters in the proposed rul e,
nost significantly | ERG has proposed a revision to
302.105(c)(2) on page two of our Exhibit Ato
clarify that the minimumthreshold to trigger an
antidegradation review is an increase in pollutant
| oadi ng that necessitates a new, renewed or nodified
NPDES pernmit with a new or increased pernmt limt.

Qur intent is to nake it clear that the requirenents
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for an antidegradation review do not apply to al
| oadi ngs subject to a NPDES pernit, which we believe
could allow our reviewto be triggered absent any
i ncrease in |oading and we believe our proposed
revision nore clearly articulates M. Frevert's
testimony at the Novermber 17th hearing when he
stated the proposed rule would not apply
and | quote where there is no proposed increase in
any pol lutant paranmeter activity.

Finally, | would direct your attention

to Exhibit B of ny prefiled testinony. IERG s
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proposed revisions to Part 303 dealing with
out standi ng resource waters. As | have indicated
previously, |ERG believes the designation of a
surface water body as an ORWhas the potential for
prof ound economnic inpact, environmental restriction
and broad ranifications for surrounding property
owners. Considering that such designation
essentially carries with it a prohibition of
future discharge not only to the designated segment,
but potentially to tributaries too and up stream
reaches of the segnent. ORWdesignation is

tantamount to | and use regulation. W have given
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careful and serious information to M. Frevert's
Novenber 17th testinony when he offered that the
ram fications of a decision to designate an ORWare
fundamental ly nore significant than the

ram fications of a typical adjusted standard or even
a state-wi de standard. W are setting an absolute
prohi bition on some activities and that was a quote
fromM. Frevert. Accordingly, |ERG has proposed
revisions to clarify the process by which an ORW
designation would occur. First, we have proposed a
revision to propose Section 303.205 to clarify that

the process to petition the Board to designhate an
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ORWis the adjusted standard procedure contained in
Section 28.1 of the Act and Subpart D of Part 104 of
Title 35 of the Illinois Administrative Code.
W base this on the anal ogy between ORW and C ass
1l Groundwater, the designation of which takes
pl ace through an adjusted standard procedure. W
bel i eve this procedure provides a clear framework
for both those who are seeking such a designation
and those who would be affected by the designation
than does the Agency's current proposal

Next, we believe our revisions clarify
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that the burden of proof in a proceeding to
designate an ORWis on the person seeking the
desi gnati on.

We further believe our proposed revisions
clarify the information that nust be submitted in
support of that designation and given the wei ght of
t he i mpact of an ORW designation on surroundi ng
property owners and potentially on those owners
upstream | ERG believes its proposed revisions
appropriately requires the Board to find that the
benefits of an ORW designati on would substantially
out wei gh | ost econom ¢ and social benefits before

granting an ORWdesignation. M. Bill Conpton wll
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provide further remarks in this regard.

Wth that, | would conclude nmy comments to
sumari ze nmy testinony, although I would like to
make a brief coment regarding M. Brett Marshall's
prefiled testinony, particularly regardi ng DNRs
statement in its testinony that there were no NPDES
di scharges permtted on any of the four streans it
proposed for designation. Dynergy's Vermllion
Power Station discharges into the Mddle Fork

Verm |l lion and further, Dynergy negotiated an
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agreenent with the Departnent of Conservation, the
predecessor Agency to the DNR and that negotiation
in that agreenent naintained a right to continue
to operate, maintain and inprove all its facilities
existing at the tinme the agreenent was negoti at ed
and it allowed themto construct new facilities,
i ncl udi ng new ash ponds and additional water intake
punp houses and if necessary a new bridge.
W believe that this discrepancy calls to questions
the reliability of DNR s information.

I would now like to pass the opportunity
to speak to M. Jeff Smith and | would be pleased to
answer questions at the conclusion of the panels’

conment s.
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HEARI NG OFFI CER Tl PSORD:  Thank you.
MR SMTH: Thank you. M nane is Jeffrey
Smith. |'mwth Abbott Laboratories and Abbott is a

menber conpany of the Illinois Environnental

Regul atory Group. This norning 1'd like to discuss
four issues pertaining to the Agency's proposed
antidegradation rules, the first being a requirenent
that the applicant is responsible for providing al

of the infornmation in the permt application, the
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anti degradation application. The other three topics
will pertain to additional exceptions that IERGis
proposing to be included in Section 302.105(d).
Proposed Section 302.105(c), which pertains to
required information for the antidegradation review
specifies the procedure by which the Agency nust
conduct an antidegradation review, this includes a
reference to the Agency's proposed Part 354. 103,

whi ch contains criteria for the kind of information
that the Agency nust consider when conducting such a
review. As proposed by the Agency, Section

302. 105(c) coupled with proposed Part 354 mandat es
that the applicant for a new or nodified NPDES
permt proposing a pollutant |oad increase or

seeking a Section 401 certification nust submt al
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i nformation required for the antidegradation review
This requirement does not take into account the fact
that the Agency may al ready possess nmuch of this
information, particularly as relating to water
quality data

Arbitrarily, requiring an applicant to
provide all of the information required for

anti degradation review would result in duplicative
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and wasteful efforts. For exanple, the Agency may
al ready have at its disposal an extensive database
of chem cal or biological data for the water segnent
of interest. This nost likely will be true for

| arger waterways. |If the permttee were to be
required to provide such information w thout

consi derati on of whether the Agency already
possesses it, this would at a m ni mum del ay the
application fromgoing forward until the infornmation
was obtai ned by the applicant through other sources,
such as a literature review or an actual sanpling
study of the receiving water. |In either case, the
ensuing effort would be wasteful as an extensive
chemical or biological sanpling study can easily
cost from several thousand to several hundreds of

t housands of dollars and take weeks or nonths to
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conplete. Under sone situations, it's even
concei vabl e that such additional expense or del ay
could undermne the project's viability.
Addi tionally, any sanpling investigation
may only provide a snapshot of the current
conditions as opposed to characterizing |long-term

trends or seasonal variations which may, in fact, be
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possi bl e using water quality databases naintai ned
by the Agency or the Illinois Departnent of Natura
Resour ces.

[1linois -- I'msorry, |ERG reconmends
anendi ng the Agency's proposal to include new
subsection 302.105(c)(2)(B)(iii), which appears as
Exhibit Ain Deirdre Hrner's testinmony to clarify
that the applicant is responsible for assuring that
the Agency has at its disposal all information
necessary for conducting an antidegradation review
wi t hout requiring the applicant to necessarily
provide all of that information. This approach is
consistent with testinony previously provided by
M. Toby Frevert and with the Agency's proposed
Section 354. 104, which pronotes early comruni cations
between the permttee and t he Agency.

Now, referring to Section 302.105(d) of
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t he Agency's proposal which covers a nunber of
exenptions to the antidegradation review process.
I'"d like to state that | ERG al so reconmends addi ng
additional situations to the list of activities in
proposed Section 302.105(d). One such situation

woul d be where a new permt linmt is applied or an
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existing limt is revised, yet there is no actua
increase in the |l oading of a pollutant. Such
circunstances nmay arise due to the availability of
i mproved nmonitoring data, new anal ytical testing
met hods or inposition of new or revised technol ogy
or water quality based effluent linmitations.

Anot her situation that could occur is
t hrough nornmal variation in analytical nmonitoring
data, particularly when the data are produced by
nore than one commercial |aboratory.

Thi s proposed exenption surfaces at
several meetings of the Agency's anti degradation
advi sory group and was nodel ed after sinmlar
provi sions contained in the GI's antidegradation
regul ation and in other states' antidegradation
rul es. However, the provision was not included in
the Agency's final antidegradation proposal as the

Agency believes that it is evident that such
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situations do not involve pollutant |oading
i ncreases and, therefore, are not subject to the
anti degradation rule at Section 302.105.
Nonet hel ess, for clarification purposes

and to avoi d possible future m sunderstandi ngs, |ERG
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believes it is beneficial to include the follow ng
addi ti onal exenption in Section 302.105(d) and that
exenption would read: Changes to or inclusion of a
new permt limtation that do not result in an
actual increase of a pollutant | oading such as those
stemming frominproved nonitoring data, new
anal ytical testing nmethods, new or revised
technol ogy or water quality based effluents.

Movi ng on, another exenption that |ERG
is proposing concerns internal facility offsets.
| ERG al so believes it is necessary to include a
provision in Section 302.105(d), which exenpts new
or increased pollutant |oadings fromthe
anti degradation requirenent in those instances where
there is an internal offsetting reduction of the
pol l utant nade by the permittee, and the discharges
i nvol ve the sanme body of water. Such a provision
woul d be highly desirable where a pernittee has two

permtted outfalls discharging to the sanme water

L.A. REPORTING (312) 419-9292
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body. Suppose, for exanple, that due to equi pnent
problenms the facility needed to shift manufacturing
bet ween two production buildings, each of which

di scharges to a different outfall. Assuming in this
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situation that there is no net increase in the
overall pollutant |oading fromthe facility, under
t he Agency's proposed antidegradation rules, the
facility would still be subject to the
antidegradation requirenent in addition to possibly
being required to nodify its NPDES discharge permt.
In this exanple, subjecting the facility to the
ant i degradati on denonstration requirenent seriously
i npacts the facility's operating flexibility and
such an outcone seem ngly goes beyond the intent and
pur pose of the antidegradati on concept, which is
to maintain and protect surface water bodies at
their existing level of quality.

Therefore, | ERG recomrends that Section
302. 105(d) be anended to include the follow ng
addi ti onal exenption: New or increased discharges
of a pollutant where the pernit applicant has nade
a cont enpor aneous and enforceabl e decrease in the
actual |oading of that pollutant at the source such

that there is no net increase in the |oading of that

L.A. REPORTING (312) 419-9292
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pollutant into the sane surface water body or
surface water body segnent.

And, finally, a third additional exception
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that 1ERG i s proposing concerns storm water

di scharges that are covered by an individual NPDES
permt. Mny industrial facilities have storm water
di scharges which are pernmitted under an individua
NPDES pernit. Such situations are conmmonly found

at facilities which discharges non-storm water waste
streams together with stormwater that is subject to
cont am nation from outdoor industrial activities.
The Agency's practice is to regulate the storm water
di scharges by including a Stormwater Pollution
Prevention Plan requirement in the facility's

i ndi vi dual NPDES permit. As proposed, Section
302.105 (c)(2) could be construed to require an

ant i degradation review for outdoor plant

nodi fications or construction at facilities
operating with an individual NPDES pernmit for their
storm wat er di scharges. For exanple, the
construction of a new building, |ay-down area or

pl ant roadway may have the effect of increasing the
vol ume of stormwater runoff if the amount of

i mpervi ous surface area is increased. Additionally,
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certain kinds of devel opment or construction may

i nherently increase the potential for storm water
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di scharge. In either situation, even though such
changes woul d be regul ated by the Storm water
Pol I uti on Prevention Plan requirement in the
facility's individual NPDES permit, it could be
argued that under proposed Section 302.105(c)(2), an
antidegradation reviewis still necessary.

It is inmportant to note that the proposed
exenption in Section 302.105(d)(6) would not be
applicable to the above scenarios as this exenption
applies only to discharges covered by a genera
NPDES pernit as opposed to those covered by an
i ndi vi dual NPDES permt.

At the Board's Decenber 6th hearing, when
guesti oned about such hypothetical situations,

M. Toby Frevert indicated that the Agency woul d
take the position that such nodifications or
construction would not be subject to an

anti degradation revi ew provi ded the plant was not
expanding to a new property not already covered by
the Stormwater Pollution Prevention Plan
requirenent inits current permt. However, as

proposed, this section does not specifically provide
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the Agency with the discretion to make this
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exenption.

Industrial facilities possessing an
i ndi vidual NPDES permit for their stormwater
di scharges may face anot her unintended di | emma under
Section 302. 105 when they apply for a renewal of
their NPDES permit. Specifically, sone individua
NPDES permnits inmpose loading limts on specific
pol lutants present in a stormwater discharge.
When these pernits are renewed, the facility is
required to provide updated precipitation data in
its permt application. The Agency, in turn
consi ders the updated precipitation information when
establishing pollutant-loading limts for the new
permit. Should precipitation |evels happen to
i ncrease during the intervening years since the
previous permt application, for exanple, in
ten-year storm event precipitation anmount increased
from say, three-and-a-half inches up to four
i nches, the Agency would l|ikely propose a higher
loading linmt in the new pernit because of the
i mproved, broader precipitation database.
Consequently, although nothing at the facility has

changed, the permittee may find itself facing a
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revi ew requirement through no fault of its own.

To remedy these very real, but unintended
probl ens, | ERG recommends that Section 302.105(d) be
anended to include the follow ng exception: Site
storm wat er di scharges covered by a Storm wat er
Pol [ uti on Prevention Plan as required in an
i ndi vi dual NPDES permt, provided that the discharge
wi Il not cause or contribute to a violation of
I1linois water quality standards.

This concludes ny testinony this norning.
| appreciate the opportunity to testify and next --

MS. HODGE: M. Andes.

MR. ANDES: Thank you and good norni ng.

My nane is Fredric P. Andes, |I'm an environnental
| awyer, 1I'm of counsel in the Washington and Chi cago
of fice of Barnes & Thornburg. |'ve been practicing

environnental |aw for over 20 years now and for the
| ast eight years or so have worked primarily on

i ssues regarding the Clean Water Act. W are a
counsel to the Great Lakes Water Quality Coalition
as well as coordinator of the Federal Water Quality
Coalition, which participates in water quality

i ssues on the federal level. |In addition, | was on

t he Federal Advisory Committee and the TMDL program
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and have been involved in advisory groups on the
TVMDL and anti degradation issues in Chio, |Indiana and
in the antidegradation technical advisory group in
IIlinois. Wat I'"'mreally here to tal k about today
is the experiences that we have had in dealing with
antidegradation issues in other states, particularly
in the Geat Lakes because of the Great Lakes'
initiative of the Great Lake states including
I1linois have been forced to address anti degradation
i ssues directly over the last five years. A nunber
of the states have issued very detailed rules
concerni ng anti degradati on and there are both good
and bad lessons to learn fromthose experiences and
t hose states.

One of the fundanental points about
antidegradation is that you may not have heard about
a lot of the problens in terns of discharges having
i ssues concerni ng anti degradation around the
country. The main reason in all honesty is that
nost states don't inplenent antidegradation. They
have anti degradati on general standards in their
rul es parodying the federal |anguage on that issue,
but nmost states really don't apply it. That is

changi ng. EPA has been telling states they need to
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i mpl enent anti degradation and a nunber of states,
i ncluding a few beyond the Great Lakes, are noving
forward, but the fact that there haven't been a | ot
of problens with antidegradation doesn't really
indicate that it -- doesn't really indicate that the
program does not pose concerns, it's sinply that
it'sreally inits infancy.

A coupl e of concepts that are inmportant in
i mpl enenting anti degradation and that M. Smith has
already referred to include both de ninims |evels
and exenptions and it's inportant to note that the
federal rules in this area and gui dance that have
been issued by EPA are very clear that states have a
substantial anmount of flexibility in determ ning how
to craft their antidegradation program The program
needs to focus on significant |owering of water
quality, that's really the point is when you have a
significant project that is going to have an inpact
on water quality in areas that are cl eaner than
standards that that increase needs to be carefully
revi ewed. EPA has never said that every single
i ncrease of any sort has to be reviewed and, in
fact, there are statenents EPA has nmade, sone of

which 1'll read for you, which indicate that EPA

L.A. REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

30
understands the need to focus this programand it
has given the states a | eeway to nmake sone deci sions
about that. For exanple, when EPA issued the G eat
Lakes rules which applied only to a small portion of
Illinois, it required the states to issue
ant i degradation requirenments for bioaccunul ative
chem cals, which are a fairly small group and did
not require themto i nplenment any detail ed
requirenents as to the other pollutants, the whole
uni verse of other pollutants. However, EPA did talk
in detail when it issued the guidance suppl enentary
i nformation docunent or the SID as we call it. It
tal ked about how it viewed antidegradati on and how
states ought to inplement it for pollutants in
general. In the proposed rule they had covered
everything and then they decided not to cover
everything in the final rule but they said here's
what we think states ought to do and for one thing
EPA said, and we'll provide copies of this, the de
mnims provisions provide a nmeans for states and
tribes to differentiate between actions that will
result in an increased |oading of a pollutant to a
receiving water that is likely to have a significant

i mpact on water quality and those that are unlikely
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to do so and focus review efforts on actions that
wi |l degrade water quality. They then go on to say,
it is reasonable to assunme that |oading increases of
non-BCCs that will use less than ten percent of
their remaining assimlative capacity in a water
body will have a negligible inpact on anbi ent water
quality. So there EPA was saying we understand the
need for a de minins provision, we think that's a
good idea. Even nore recently in 1998 EPA started
eval uating the need to change its federal water
qual ity standards regul ation, which dictates how
states do their jobs in this area and in an advanced
noti ce of proposed rul enaking that they issued in
July 1998, EPA again tal ked about triggers for
review and said that states often include guidelines
in their antidegradation procedures which are used
to determ ne when the water quality degradation that
will result in proposed activity is significant
enough to warrant further antidegradation review.

Where the degradation is not significant,
the anti degradation reviewis typically term nated
for that proposed activity. EPA then goes on to
say, applying antidegradation requirenents only to

activities that will result in significant
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degradation is a useful approach that allows states
and tribes to focus Iimted resources where they nmay
result in the greatest environmental protection
EPA notes that sone states have even created
cat egorical exenption where they found a class of
activities don't result in significant degradation
That is all allowable under the current federa
f ramewor k.

HEARI NG OFFI CER Tl PSORD: Excuse nme, M. Andes,
| apol ogize for interrupting you, but you're quoting
extensively from sonething that you said you would
provide a copy of, | don't see any of these quotes
in your prefiled testinmony and | just want to be
sure you do cite to the federal policy at 40 CFR
131.12, is this what you're quoting from now?

MR. ANDES: No. These are additiona
docunents, |I'msorry, and we will provide copies of
t hese addi tional docunents.

HEARI NG OFFI CER Tl PSOCRD: | apol ogi ze for
interrupting, but just to keep the record clear
Thank you.

MR. ANDES: Absolutely. And, in fact, based on
that federal guidance, a nunber of others states in

the area have put de mininms levels into their
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regulations. As | said, in ny prefiled testinony,
I ndi ana has done so, M chigan has done so and the
fact they have al ready been using those provisions
totry to focus their efforts.

Now, different states have adopted
di fferent nunbers. Indiana will adopt a ten percent
of remmi ning capacity rule, Wsconsin for sone
pol I utants adopts a 33 percent capacity rule, other
states have a snmaller one, other states focus on
| oadi ng i ncreases as conpared to concentrations.
There are a nunber of different choices states can
make in determ ning what's significant. The point
is that these states that have exani ned the
antidegradation issues in detail have decided that
they need to have de mininms levels in their
regul ati ons approved by their boards. The one state
that we're aware of that has detailed rules that do
not include de mninms provisions, and this is anmong
the states that have been actively inplenenting
antidegradation, is Chio. In one of the first
nmeetings of the state advisory group here we had a
person fromthe state of Chio EPA cone to tell us

about their programand as | recall they
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used and said don't do what we did. |In the first
two years of inplementation of the Chio rule where
every change people nake requires a public notice
and a process, they had 800 notices they had to
prepare and file in the first two years. They spent
alot of time doing that and very little tine
focusing on the truly significant activities because
they had to | ook at everything. |In that regard,
it's inmportant to distinguish when we tal k about
what's a review and when we tal k about well,
everything needs a review. Everything does get a
reviewin the permtting process. |It's inportant to
di stingui sh between should increases in discharge
get a water quality review to nake sure that you're
not posing significant inmpacts on water quality,
absolutely and that's part of what M. MSw ggin's
group in the permits area will do. The issue is do
they need to go beyond that and do the anal ysis
under the antidegradation rules, which is very
general ly phrased in these rules and may be in sone
cases it will be brief, but there's nothing in the

rul es that says that, there's nothing in the rules
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and here's where we're going to do it in a
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conplicated and extensive way, and based on our
experience in other states, an antidegradation
review can be very conplicated and take a long tine
because there's an analysis of alternatives invol ved
and there's no way to say whether that's going to be
a short one or a long one and then there's the
soci al and econom ¢ showi ng that has to be nade,
which is very arbitrary and very subjective and hard
to know even how sonebody will pass that. So should
there be a water quality review? Absolutely. Do
you need an antidegradation review in every case?

We don't think so and clearly EPA doesn't think so
either. That's why, in our recomendati ons, we've
been trying to define what are the significant
| evel s that ought to be put into the rules so the
state
can focus on those activities that are truly
significant.

It's also inportant beyond the de nminims
| evel s, the state has al ready included sone

exenptions fromreviewin its rules and again,
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In fact, even Ohio, which doesn't have a de mininis

| evel, has a significant nunber of exenptions and

L.A. REPORTING (312) 419-9292

36
there really are two kinds of exenptions and we
agree with the ones the state has provided, but we
think there are other ones that are inportant and
there are some, which EPA has tal ked about inits
gui dance, where you say a class of activities is
m nor and doesn't really require an antidegradation
review. Sone of the ones M. Snmith has described
fall into that category. There are also sone where
you say it's not that it's mnor, it's that this is
a good thing, this is a kind of activity that you
say it has social and econom c benefit. For exanple
-- and we've already had situations where these have
been applied, one is where you nay be required by
your water pernit to reduce your netals
concentration, for exanple, and when you put in
precipitation systens to do that, it's going to
i ncrease your discharge of solids. WII, you need
to do the nmetals reduction, in fact, that's a good
thing, and the netals are nmore toxic than the solids

that you're going to be discharging. 1Is that
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anti degradation review on? Wen you're being
required to reduce the netals, you are going to have

an increase in the solids, that's sonething that
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shouldn't go through an anti degradation review, of
course, it goes through permtting, but it's
sonet hi ng that has benefit, you are reducing the
di scharge of netals. By the same token, there are
times when you're going to be, as M. Smith said,
applying air pollution controls because of the
requi renents under the Clean Air Act. It's a good
thing. You're going to be increasing your discharge
of wastewater, of certain pollutants because of that
because of what cones out of air pollution control
systens. Do you want to force soneone to go through
an antidegradation review on that? Wat would that
mean? |In essence, we know that that's a good
project that has social and economi c benefit and to
be able to just put in the rules |look, we think this
just ought to pass right through antidegradation, of
course, it goes through permtting, but does it have
to go through this duplicative review, which, in

fact, discourages things that are environnmentally
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These are provisions that other states
have put in their rules and we think it nakes sense
to have themin here too and, in essence, what the

conbination all this does, the de mininis provisions
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and the exenptions, is it creates a focused program
a programthat says we need antidegradation review
for significant projects that are going to have an
i mpact on water quality, let's ook at those, let's
spend sone tinme and effort |ooking at those and not
divert and dilute that effort by having to | ook at
everything that happens in any operation in the
state. Qur concern has been that these provisions
need to be in the rules for certainty so everybody
under stands what the rules are and because if you
have general rules, there's a lot of subjectivity, a
ot of arbitrariness and a |ot of argunent |ater
about well, if you have general rules, can you --
how do you i nplenent them and can you pass sone
t hi ngs qui ckly through the process and sone things
have to go through nore detail ed review, we think
it's worthwhile to clarify these things up front and

make sure everybody understands what the rul es of
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Those are the key issues that | wanted to
rai se today. Thank you and when we're done, |I'Il be
glad to answer any questions.
HEARI NG OFFI CER Tl PSORD: Thank you, M. Andes.

M. Conpton is next.
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MR. COWPTON. Good norning. M nane is Bil
Conpton and |' m enpl oyed by Caterpillar, Inc.
Peoria Illinois. | want to thank the Illinois
Pol  uti on Control Board for the opportunity to
present this testinony today. | am presenting
testinmony today in support of the Illinois
Envi ronment al Regul atory Group, |IERG s proposed
revisions to the Agency's antidegradation proposal
My testinony is specifically offered in
support of IERG s proposed revision that woul d
clarify the procedure by which the designation of
surface water body as an outstandi ng resource water
woul d occur. Rather than read ny prefiled testinony
into the record if there's no objection, I'd like to
el aborate briefly on the inportant issues of ORW
desi gnati on and ORW desi gnati on procedure. M

comrent s should be placed in the context of the
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testimony provided by the Agency regarding the
ram fications that ORWdesignations will have on two
i mportant concerns of the state.

The first of these concerns is the right
to property owners and other properties affected by
ORW desi gnati on

The second of these concerns is the
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unf oreseen inpact of ORWdesignation on public
policy; that is, the potential of an ORWdesi gnation
to prevent the state fromtaking actions in the
future that are needed for inportant social and
econoni ¢ devel opnent on or upstream of ORWS.

ORW are broadly defined in the federa
regul ation and the Agency's proposal as high quality
wat er that exhibits sonme uni que characteristics that
justify reserving and preserving the water for
speci al uses.

Participants in these proceedi ngs have
generally relied on 40 CFR 131.12(a)(3) for guidance
in considering the issue, outstanding nationa
resource waters. This section requires
t he mai ntenance and protection of high quality of

water quality and high quality waters designated as
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ORW and |ists exanples of waters that could be
candi dates for ORWstatus. For exanple, waters in
nati onal and state parks, wildlife refuges and water
of exceptional recreational or ecol ogica
significance. Using these exanples as a guide, the
cl osest we come up to determ ning and under st andi ng
what the individual and conbi ned inpact of the

I1linois ORWdesignations would be as stated in the
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testimony of Toby Frevert in the Decenber 6, 2000,
second hearing in this matter.

M. Frevert testified as follows: For
sone clarification, one nmust renenber that the EPA s
interpretation of such designation is in quotes,
no new or increased discharges to, closed quotes,
and then he adds their term quotes, outstanding
nati onal resource waters and no new or increased
di scharges to tributaries to outstanding nationa
resource waters that would result in | ower quality,
end quote. He continues, Illinois is fortunate to
have parks and wildlife refuges all up and down its
maj or rivers classifying all such | ocal es as ORW
woul d affect the mapjority of the state and their

tributary watersheds and adjoining states. So the
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presunption that a state park along the M ssissipp
or the Illinois River is an ideal candidate for
out st andi ng resource classifications, may have
ram fications 500 niles away. | want to make sure
t hat everyone understands that, any followup and
that ends M. Frevert's testinmony.
It appears that the inpact of ORW
desi gnati ons woul d depend on the nmix and | ocation of

designated areas. Although the nunber of potential
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designation sites is yet to be determ ned, sites in
the categories included in Section 131.12(A)(3) are
wi dely distributed throughout the state. The
I1l1inois Department of Natural Resources and the
prefiled testinony of Thomas has identified 45
streans or stream segnents of exceptional ecol ogica
signi ficance throughout the state that are
candi dates for designation. Sonme proponents of ORW
designations will undoubtedly select and petition
for candi date site designations based solely on
wat er quality, biological criteria and/or
significant recreational resources. Wile this
information is extrenely useful input and very

conpel ling, these paraneters represent only a few of
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the many factors that the Board nust consider in
maki ng a positive deternination of denpbnstration
There is a wide diversity of existing uses and
societal issues in addition to water quality,

bi ol ogi cal and recreational uses which are directly
related to surface water resource managenent in
Illinois. Societal issues are key conponents in

any attenpt to denonstrate that the benefits of
protection of the surface water body or surface body

wat er segnent from future degradation substantially
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out wei gh the benefits of econom ¢ and soci al
opportunities that will be lost as a result of the
designation. Thus, the benefits deliberation
conduct ed when considering a petition for ORW
desi gnati ons shoul d consider a nunber of issues such
as interstate commerce, inpact on state
adm ni stration of environmental initiatives and
policy, impact on state-owned property, inpact on
private property, inpact on state and | oca
government and private | and use planning, zoning and
devel opnent, property taking issues and interstate
politics. These issues are denonstrative of state,

regi onal, local politics, public policy and econonic
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and soci al devel opment consi derations appropriate
for a benefits denonstration. A further note, the
Agency's proposal urges governnental proponents of
ORW designation to file petitions for designation
only after full intergovernmental coordination has
been achi eved.

| ERG subnits that any proponent of an ORW
designation that does not address the issues |'ve
outlined, would not fullfil its burden of proof on
the i ssues of ORW desi gnation

Finally, with each position for --
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petition for ORWdesignation will cone affected
parties. These parties should be identified during
t he denonstration phase in the petition process and
further should be identified to the greatest extent
possi ble. Although a proponent for an ORW
designation nay find the identification process
tedi ous and tine consuning, the effort may forestal
guestions or accusations regardi ng deliberative
om ssions or frivolous or mschievous filings. To
ensure that the necessary public participation, the
proponent's petition nmust be distributed in a tinmely

manner so as to informthe affected parties that a
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desi gnation proposal that may have an inpact on
their interest has been submitted for consideration
by the Board and so as to allow the affected parties
to participate in the designation project as they
desire.

To sumari ze, | ERG recogni zes the needs
for a process by which appropriate surface water
quality can be designated as ORW. However, as the
Agency has testified, the ORWdesignation has the
potential for profound and far-reaching inpact. The
Agency has recogni zed this potential inmpact inits

proposal which provides for consideration of
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econom ¢ and social factors when deci ding whether to
designate a surface water body as an ORW | ERG has
proposed revisions to the Agency's proposal to
clarify this process. W request that the Board
consider | ERG s proposed revisions when finalizing
the rules proposing this proceeding. That concl udes
nmy testinmony. Thank you for the opportunity to
speak to you today.

HEARI NG OFFI CER Tl PSORD: Thank you,
M. Conpton. Before we proceed to questions, we'll

t ake care of some housekeeping matters. |If there's
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no objection, | will admt all the prefiled
testinmony into the record as exhibits. | will start
with Deirdre K. Hirner's testinony, I'll mark that
as Exhibit No. 24. M. Hodge, do you have copies of
t hat ?

M5. HODGE: Yes, | do. | have extra copies
over here.

HEARI NG OFFI CER TI PSORD: Jeffrey P. Smith's
will be admitted as Exhibit NO 25. Frederic P.
Andes' will be adnitted as Exhibit No. 26 and Bill
Conpton's will be entered as Exhibit No. 27.

MS. HODGE: And | would also like to note that

Ms. Hirner's testinony does have two exhibits to it,
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Exhibits A and B that reflect | ERG s proposed
revisions to the Agency's proposal.

HEARI NG OFFI CER Tl PSORD: Thank you. And then
you have sone --

M5. HODGE: -- and then we have the two
docunents that M. Andes was referring to in his
testimony and the first is a copy of an excerpted
page fromthe July 7th, 1998, Federal Regi ster and
this is Water Quality Standards Regul ati on Proposed

Rul e, 40 CFR Part 131.
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HEARI NG OFFI CER Tl PSORD: Ckay. We'll mark
that as Exhibit No. 28.

M5. HODGE: And the next one, again, a cover
page and a one-page excerpt froma USEPA docunent
entitled Water Quality Guidance for the G eat Lakes
System Suppl enentary Information Docunent and it's
dated March 1995.

HEARI NG OFFI CER TI PSORD: We'll nmark that as
Exhi bit No. 29.

M5. HODGE: Thank you.

HEARI NG OFFI CER Tl PSORD: Ckay. And | think
we are ready to proceed with questions and we'll ask
themas a panel. There were no prefiled questions

filed so I'll ask if there are questions. Are there
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any questions fromthe audi ence? M. Ettinger?

MR ETTINGER | didn't prefile questions --

HEARI NG OFFI CER Tl PSORD: You need to identify
yoursel f, Al bert.

MR. ETTINGER |'m Al bert Ettinger.

THE COURT REPORTER.  Coul d they pl ease step up
when they speak? Thank you.

HEARI NG OFFI CER TI PSORD: And we're al so

getting the els behind us and we | oose a ot from
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out there.

MR. ETTINGER Fine. |'m Al bert Ettinger
Again, | didn't prefile questions, | thought the
proposal was all too clear as to what it was doing
except in two respects, as to Section 302.105 and in
various other sections, I'll just address the whole
panel, a distinction here is nmade or you want to put
in surface water body. | guess nmy question is what
is the effect of adding the word water surface here
as you see it.

M5. HRNER: It was placed in to clarify that
these rules did not apply to groundwater, that
there's a separate body that deals w th groundwater
in the state of Illinois and so that this was to

apply to the surface waters of the state.
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MR. ETTINGER Now, is it your understandi ng
that these proposed rules apply to nore than NPDES
permits than 401 certifications?

M5. H RNER  No.

MR. ANDES: | think the | anguage was put in
just to be absolutely clear

MR. ETTINGER Well, that stunped ne as given

that it applied only to di scharges and 401
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certifications what the effect was here and it was
just for clarification. And then that brings ne to
nmy next question which is under existing uses you
change or to and on 303 -- 302.105(a)(1). It goes
fromor to and, was that nmeant to have a substantive
change or was that --

M5. HRNER. It was just for clarification we
t hought it --

MR ETTINGER It was a grammatical change?

M5. HHRNER. We thought it clarified it.

MR. ETTINGER So both one and two are separate
exanpl es of sonething that would affect existing
uses?

M5. H RNER: Ri ght.

MR. ETTINGER  Thank you

MR. TANNER: | have a followup to one of
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M. Ettinger's questions dealing with surface water
bodies and we're trying to discrimnate between
groundwat er and surface water body. Were would the
wat er bodies in caves fit into this classification?
MR. ANDES: | don't think we've | ooked at that
i ssue.

M5. HHRNER: | mean, we can go back and di scuss
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it, but to be honest, | don't think we've |ooked at
the issues of water bodies in caves.

MR. TANNER. Well, | bring the question up
because water bodies in caves probably have
characteristics nmore |like surface water bodies in
terns of biological conmunities, it's just a very
different type of environnent, no sun, naybe nore
stabl e environnental factors, but still biologically
they're very rich and so we want to nmake sure we
don't |eave themout, they don't fall into sone sort
of regulatory crevasse so..

MR. ANDES: | guess one question that's
directed to the Agency woul d be whether they've --
how they've interpreted their rules in that context.
I'"'mnot aware of any policy from | EPA as to what
regul ati ons they think cover those water bodies. |

woul d be interested nyself.
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M5. HODGE: And we'll be glad to go back and
consider it and talk with some other nmenbers and
back with a response.
MR. TANNER:  Thank you.
HEARI NG OFFI CER Tl PSORD: Any addi ti onal

guesti ons?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

M5. LIU M. Hirner, |ERG proposes a section
at 302.105(c)(2)(a) to assist in a tiered approach
to making a significance determ nation. |In section
iii thereis alist of itenms that the Agency may use
in making its determnation. |In that very initial
stage the list includes things like volune and
concentrations of the pollutant, the nature of the
pol lutant, the nature of the receiving waters and
was wondering, is this list intended to be a
guideline for applicants for infornmation that they
are supposed to submit along with their permt?

M5. HHRNER: Well, | think that if you | ook
at the entire listing, the applicant does have to
permt -- does have to submit information and | have
to take a look here to find exactly where it's
alluded to, tothe -- if you look in tw it says
that you would set forth as necessary infornation on

the | oading, the nature of the discharge, the
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| ocation, physical characteristics and any ot her
i nfornmati on which nay assist the Agency in maki ng
its determination so that, you know, prelinmnarily
t he applicant would know that it would have to

submit those things clearly articulated in little --
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ii and if the Agency in determ ning that it needed
addi tional information in order to consider those
listed iniii, then they could request that the
applicant provide that information if it were not
currently available to themin sone other formor
fashi on.

MR. ANDES: As a practical matter | think this
woul d be a di al ogue between the Agency and the
applicant and | think any reasonabl e appli cant
woul dn't just put together sonething skeletal and
say, all right, do what you want with this and
consider any information you have, you would -- if
you're trying to make the argunment, your discharge
is not significant, | think you would want to put
together a fairly clear and detail ed expl anati on
saying here are the factors you're going to be
consi dering and here's how our discharge ranks on
those factors. So | think that it would serve both

purposes. It's probably information you would be
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submitting, but it's also a clear guidance to the
Agency on what factors they'll consider in making
t he deci sion.

M5. LIU In this initial determ nation phase,
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3

is there a provision for the Agency to use
information that's already at its disposal?

M5. HHRNER: Yes, we do, | believe, again in
this section say that in making its significance
determination, this is in small four, Roman nuneral
four, in making its significance determ nation, the
Agency may utilize the information set forth in
Subsection (c)(2)(B)(iii), which is the information
that is available to it from additional sources.

M5. LIU.  Thank you

HEARI NG OFFI CER TIPSORD: | want to foll ow up
on that. You've added this infornmation that you
woul d expect the Agency to use its own resources, et
cetera, to nake these deterninations. Wen a
permt, an NPDES pernmt, is appeal ed, the Board
nmakes its decision based on the record that was
before the Agency. So ny question being, especially
with third-party pernit appeals now avail abl e, how
does the information that the Agency uses, which you

al nrost seemto be tal king about their institutiona
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know edge in 105(c)(2)(B)(iii), how does that
infornmation get in the record for the Board's

consi derati on?
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M5. H RNER: The way that we anticipate that
working is that when the Agency nakes its
significance determ nation, it would have to place
inits fact sheet that goes out with the NPDES
permt for review, the things that it relied on in
maki ng that significance determnation and so if it
used studies that were available to it, you know,
that were on record or conducted by other state
agenci es or any of the information sources that it
relied on when it developed its fact sheet, it would
place that in the fact sheet. So the significance
determination is -- the factors used and the
decision criteria used and the decision made by the
Agency, would be put in the fact sheet and then the
fact sheet, as | understand, is part of what -- of
the record of information that is available to any
party that woul d appeal that, but |I'mnot an
attorney.

HEARI NG OFFI CER TI PSORD: But the itens
installed would not be a part of the record. The

record woul d be the record.
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M5. HODGE: | think it should be. | think the

Agency would reference it that it relied upon it
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and, you know, information, data or reports, | would
think that that would have to be part of the Agency
record and then as | look at this on 3C, Agency
experi ence, and then 3D, any other valid

i nfornati on, we would certainly expect that the
Agency, you know, would again reference what it had
relied upon and if it was just its experience, you
know, there wouldn't be a docunment, but there would
still be an indication that the Board put in the
record for an appeal

HEARI NG OFFI CER Tl PSORD:  Thank you.

MR. TANNER: | have a followup question in a
simlar part of the regulation there. On page four
of your Exhibit A which I'm]looking at
302.105(c)(2) (A and Roman nuneral six, you put in
| anguage here that the Agency shall nake
significance determ nations in accordance with its
anti degradation inplenentation procedures. Are you
assum ng that those inplenentation procedures woul d
all be spelled out in the Part 354 regul ati ons that
t he Agency woul d be proposing?

M5. HRNER. Yes, | believe that's what we
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anticipate at this time because 354 is not part of
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this proceeding and there is no 354 that exists. W
referred to the Agency's inplenmentation procedures
because we know the Agency will have to have

i mpl enent ati on procedures, but we just couldn't put
the nunber in here because it does not yet exist.

MR. TANNER:  Thank you.

MR FLEMAL: |I'd like to explore a little bit
your suggestion that the mechani sm by which ORW
determ nations are made is done in an adjusted
standard proceeding. In reaching this
recomendat i on, have you | ooked at yet other
possibilities for how that proceeding m ght go
forth, specifically rul enmaking proceedi ngs?

MS. HODCE: Yes, we did consider that and in
| ooking --

HEARI NG OFFI CER Tl PSORD: Ms. Hodge, | think I
need to have you sworn in.

(Wtness sworn.)

M5. HODGE: W did consider that and in | ooking
at the Agency's proposal we -- our understandi ng of
that is that it was kind of a mx of a regulatory
proceedi ng and an adj udi catory proceedi ng and we did

t hi nk about that and consider the burdens of proof,
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the standards in a regulatory proceedi ng versus an
adjusted standard and it was the consensus of |ERG
that the ORW desi gnation should be an adjudicatory
proceedi ng. W have an adjudicatory proceeding in
the statute in Section 28.1 for adjusted standard,
we' ve got regulations, that's why we nodeled this to
follow that.

MR, ANDES: Just to add to that, a number of
other states have felt that this kind of procedure
that designates waters for special protection
beyond high quality is so inmportant that they'l
only do it -- the Board will nmake a recomendati on
and then the legislature will act on it.

MR. FLEMAL: Actually, it's along that line, |
was wonderi ng whether or not a rul enaki ng proceedi ng
may not be a nore appropriate device to use for the
Board. M recollection is that we put in place the
adj usted standard procedure largely to expedite
certain kinds of decisions that may have been of
| essor geographic or econonic inport than the kind
of things we're dealing with here. W' re hearing
continuously that this is a very inportant
determination to be made and it strikes ne that

maybe the nechanismthat we're recomending for it
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is one that has been put in place for sonething of
a lessor inmport, right, if I can say that, any
envi ronnent al deci sion we make is of a |essor
import. W did adjusted standards, put those on the
books again by ny recollection because it was
t hought that the full panoply activities that are
requi red under the Admi nistrative Procedure Act
weren't necessary for sone of the kinds of things
that we're dealing with that we even talk, to use
the term as a variance type procedure for the
adj usted standards except that it wouldn't
necessarily have tinme limts on it. Sort of with
t hat background | can't hel p but wonder whether we
shouldn't as well contenplate a rul emaki ng
procedure, cite specifically general rulenmaking for
these things that there is indeed a need of
det ermi nati on.

M5. HODGE: And | think we did consider that,
the menbers of the Illinois Environnental Regul atory
Group, and we can certainly, you know, respond nore
fully in witten coments, but we feel very strongly
it should be an adjudicatory proceeding. 1In a
rul emaki ng proceedi ng, which you're well aware of,

the Board has obligations to consider certain

L.A. REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

58
things. W think that in a proceeding like this,
t he Board should certainly weigh and bal ance the
benefits with the detrinents, the environnental

benefits with the costs and that's why we have

proposed an adjudicatory. |s the adjusted standard
t he best adjudicatory proceeding? | think, you
know, we would certainly be willing to consider sone

ot her options, but we feel very strongly it should
be an adj udi catory.

M5. McFAWN:  That's very interesting because
t he adj udi catory proceeding that ASs are
characterized as, my recollection was that it was
adopted into the Act to circunvent the need for an
econom ¢ inpact statement at the tinme when our Act
requi red an econom c inpact statenent for al
rul emaki ngs whether site-specific or otherwi se. So
what you just testified to was that you want the
economi ¢ inpacts to be seriously considered?

M5. HODGE: That's correct, and | recall the
di scussions and the legislation and again, | do
recall when that |egislation was adopted and | think
that was one of the bases, but the distinction here
is really adjudicatory. | nean, that's where we're

maki ng the true distinction is that we not only want
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the Board to consider economnics, we want the Board
to bal ance that against the environnental benefits.

M5. McFAWN:  But that inspirations not
considered in all adjusted standards, you're addi ng
it to -

MS. HODCE: That's correct.

M5. McFAWN:  So you're changing a criteria of
t he adjusted standard for the purposes of these
designations, is that right -- proposed changes?

M5. HODGE: We're including in our proposed
changes that the Board consider and wei gh and only
designate a water body segnent as an ORWwhen t he
benefits substantially outweigh.

MR. ANDES: Wiich is not very different from
what the Agency has al ready proposed in the terns of
the Agency's proposal itself, talks about this
bal ancing, | think our struggle was to say we really
want an adj udi catory process, where is there one
that we can | ook at as an anal ogy and we | ooked at
adjusted standards. | think that IERGis open to
figuring out what's the best way to do this, to nake
sure the right factors are weighed in a process that
makes sense we can take back and think that through

nore fully in terms of getting you sonme views on
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t hat .

MR. FLEMAL: Perhaps you could help us a little
bit if you would list for us what you see as the
advantages in an adjudi catory process over the
regul atory process, whatever mechani smwe mni ght have
avai |l able on either --

M5. HRNER. And if | could add, not having
been here when the adjudi cated standard procedure
was put into place, my understanding in sone of the
di scussions that we had that led us to believe that
it needed to be an adjudi catory proceedi ng was that
whenever a proponent cones in for an adjusted
standard, the burden of proof to denobnstrate that
that just -- that adjusted standard is warranted is
on the proponent for the adjusted standard and
simlarly, our nenbers felt that the burden of proof
to denpnstrate that a stream segnent warrants
out st andi ng resource wat er designation should be on
t he proponent for that designation. So that was
anot her issue that we took into consideration and
frommy perspective in the di scussion was probably
one of the nmore inportant distinctions that we made
and that was tied to the burden of proof being

pl aced on the proponent.
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HEARI NG OFFI CER TI PSORD: But isn't that also
t hrough a rul enaki ng, a proponent who brings in a
rul emaking is obligated to denonstrate econonic
reasonabl eness, technical feasibility, provide
testinmony, present their proposal to the Board and
then the Board makes a deci sion whether to proceed
or not and we don't always proceed. So isn't that
really not that different?

M5. HODGE: That's an interesting issue, what
is the burden of a proponent in a rul emaking and
know on behal f of |ERG we have subnitted conments
to the Board in the past, you know, on that and I'm
not sure that it's really crystal clear about what
burden a proponent in a rul emaking has, where in an
adj udi cated proceedi ng such as this, as Ms. Hirner
sai d, you know, we think the burden is on the
pr oponent .

MR. ANDES: | think we were also trying to
di stingui sh between the Board having to consider a
nunber of factors, including reasonabl eness and
feasibility as opposed to here where in the Agency's
proposal as well as ours, there is a clear finding

needed that the benefits outweigh the costs. So
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two and that | think was part of the reason we were
saying well, we look at it as a rul emaki ng you think
in terms of the various factors that have to be
considered, here, there's a real finding that has to
be made, maybe that can be fit into a rul emaking
process. | think we'd Iike to think about that a
little nore.

M5. McFAWN:  \When you' re thinking about that or
even today, are there any ot her safeguards that you
think that you're going to garner for this process
by making it an adjudicatory proceedi ng? Wat
beyond the burden of proof, the higher standards for
the Board review, that being the econoni c bal anci ng,
anyt hi ng el se?

M5. HODGE: | think that those are the prinmary
i ssues, but we'll think about it.

M5. McFAWN: Al right. Also, what |'ve al ways
wondered and tried to conjure in conparing adjusted
standard and site-specific rulemaking are two issues
and if you can give us sone input or the
participating in this process, the fact that in a

rul emaking there is public access to that process
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1 joint conmmittee and finally, those -- the rules are
2 adopted, they are published. Qur decisions in
3 adj usted standards are only published within the
4 Board's docunent, not the standards. | wonder if
5 there is any bearing on your reconmendation of a
6 adj usted standard over rul enaki ng.
7 MS. HODGE: | think we'll have to consider
8 that, but we -- the notice part of -- notice to

9 affected parties is a concern of ours in this

10 proceeding as well so we'll consider it.

11 M5. McFAWN:.  Thank you

12 HEARI NG OFFI CER Tl PSOCRD:  Anyt hi ng further?
13 M5. LIU M. Smith, you had described sone

14 exceptions fromthe anti degradation revi ew process,
15 No. 9 of the proposed exceptions was in 302.105(d)
16 and it's an exception for dischargers who have no
17 net increase in their pollutant | oading.

18 Is this intended to apply to all of the
19 outfalls froma single facility or all of the

20 facilities in a permt?

21 MR SMTH It's intended to apply to all of
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M5. LIU  In your experience, what would the

maxi mum di stance be between two outfalls where you
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nm ght spread these net increases apart?

MR SMTH Well, | can take back to experience
wi th Comonweal th Edi son where we had a separation
of as much as a mile. At the facility that | work
at now, the separation is about a half a nile
between two outfalls.

M5. LIU | ERG al so proposed an exception for
storm wat er di scharges covered by the Storm water
Pol lution Prevention Plan?

MR SMTH Right.

M5. LIU In the exanple that you provided in
your prefiled testinobny you nention construction of
a new building or a parking ot that may have the
af fect of increasing the volune of runoff because of
the increase of inpervious surface area?

MR. SMTH:. Yes.

MS. LIU Wouldn't the increased vol ume of
runof f correlate to an increased pollutant | oading,
especially if you have a construction project where

excavated soils may wash off or a parking | ot where
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MR SMTH: It certainly could and the concep

t

that we're trying to get across here is that the way

that those types of increases should be controlled
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t hrough the existing Stormwater Pollution
Prevention Plan for that part of the site which
woul d be the condition in the facility's NPDES
permt, the Stormwater Pollution Prevention Plan
requi renent mandates that if any new construction
takes place on the portion of the site covered by
the plant, that the permttee has to consider what
addi tional controls night be necessary to limt th
addi ti onal |oading of pollutants fromthat expansi
and the -- basically, the EPA's determ nation of t
Stormwater Pollution Prevention Plan requirenment
a permit is that that constitutes the best availab
technol ogy and that seens to be a very workable
approach for addressing those types of nodificatio
to the site.

M5. LIU.  Thank you.

MR. SMTH:  Sure.

M5. LIU M. Andes, | have question for you

t 0o.
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MR ANDES: Sure.

M5. LIU In your prefiled testinony you say,
guote, antidegradation reviewrequires the IEPA to
eval uate the social/econonic worth of a project.

This is a task that is not related to the Agency's

L.A. REPORTING (312) 419-9292

66
environnental focus, and the Agency is not wel
equi pped to performthis function, end quote.
Woul d you suggest sone ot her group or
Agency who night be better equipped to do that?
MR. ANDES: Well, in fact, one of the concepts
-- first of all, let me say when | say that | think

that that concept applies to environnental Agency's
generally and |'ve made the sane statenent in other
states that the water pernitting fol ks are not
peopl e who are in the business of naking social and
econom ¢ determ nations. One of the concepts we've
tal ked about in other states has been, how can we
get the Departnent of Commerce involved in these
deci si ons? How can we get local officials involved
nore in these decisions? So, for exanple, if the
conmmunity cones forward and says well, here's a new
project, it's going to increase pollutants so it has

to go through antidegradation review, we have a
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I ong-term plan and here's how this project fits into
that plan. Well, that determination by the |oca
agency really ought to be fit into this process in
some way. We think that finding a way to do that,
to get input fromthose folks | think is very

important in this process so it's not all on the

L.A. REPORTING (312) 419-9292

67
backs of the agency that really deals with water
permt issues and water quality, and | hope that as
this process nmoves forward, that we can work with
the Agency to devel op procedures that will help
provi de that input.

M5. LIU. Do you see that type of provision or
concept comng into play in the Agency's
i mpl enent ati on process under Part 3547?

MR. ANDES: It's not an issue we've really
explored yet and I'mglad you're raising it because
it is something we've tal ked about in other states.
What that really says is again you're focusing on
significance activities because comunities aren't
going to look at every tiny little change facilities
make to fit it somehow into their |ong-term plan
Long-term pl ans concern najor projects. So the

concept that antideg ought to focus on those
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proj ects and ought to consider input fromthe
agencies that really do |land use planning is
sonething | think we'd be very interested in
exploring with the Agency further

THE COURT REPORTER Ms. Tipsord, can | change
nmy paper?

HEARI NG OFFI CER Tl PSORD: Yeah. W're going to
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go off the record for just one second.
(Wher eupon, a di scussion
was had off the record.)

MR RAO M. Andes, do you believe that this
eval uation of social and econonic inpact, should
this be done by the applicant, you know, the burden
shoul d be on the applicant to, you know, get and
collect all the information and provide it to the
Agency as to what the social/econonic inpact of a
proj ect would be?

MR. ANDES: Well | think that -- | think that,
and as we've laid it out in our proposal, the
applicant certainly has the opportunity to provide
information and a ot of cases is going to provide
information to help the Agency nake up its mnd

but there are going to be, we think, cases where
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the Agency has information by which it can nake the
decision. Sometines it's going to be a pretty easy
decision in terns of whether this is sonething that
neets the test and the Agency certainly ought to be
able torely on information it has in hand. Again

as we said before identifying in the record, here's
the informati on we have and here's how we're using

it. So you really ought to have both options. The
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Agency may be able to make up its own nmind based
on what --

THE COURT REPORTER |I'msorry. Could you
pl ease sl ow down?

MR. ANDES: |'msorry.

THE COURT REPORTER  You're very fast. Thank
you.

MR. ANDES: The Agency ought to be able to make
up its own nmind based upon the information it has,
but the applicant also ought to be able to provide
information. Utinmately, the Agency needs to make a
det erm nati on.

M5. HHRNER: And just to followup, | think
we' ve made a point in our previous testinony that we

do believe that the Agency shoul d have all of the
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information that it needs to do a thorough

anti degradation review. W have no argunent with
that at all. The Agency should have the information
that it needs and, in fact, in sone discussions that
we' ve had with the Agency about those proposed Part
354 i npl enentation procedures, we had recomended
adding to the list of information, the required

i nfornation, that the Agency believes it needs to do

an antidegradation review another itemthat
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specifically states, any other information that the
Agency feels it needs to have or any other
i nfornati on that the Agency deens necessary to have
to do its review

MR. RAO Yeah, | realize that they proposed
those requirenments. | was just asking these
guesti ons because M. Andes did say that the Agency
doesn't have expertise in social/econonm c inpact, so
| thought maybe an applicant could hire consultants
or get information from other sources and provide it
to the Agency.

MR. ANDES: And | think that will happen

MR. RAO Ckay. Thank you.

MR. MELAS: This is getting away from
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specifics, a very general question. There was a | ot
of conversation --

HEARI NG OFFI CER TI PSORD: M. Mel as, speak up a
little bit.

MR. MELAS. |'msorry.

THE COURT REPORTER: Thank you.

MR. MELAS: |'msorry. There were a |lot of
guestions -- a lot of enphasis | should say on
exenptions and de minims. Now | was -- my menory

was refreshed reading a ot of this material that
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t he passage of the C ean Water Act of 1972, the
objective of that Act was to -- for the first tine
in the history of the country to set up a policy for
preservation of our waters and as | renmenber, it was
to restore and nmi ntain chenical, physical and
bi ol ogi cal integrity of nation waters and if we
concentrate a | ot on exenptions and de minimses we
start chipping away at the ultimate objective of the
Clean Water Act. 1'd like to get just a genera
reaction fromthe panel as to that particular
guestion that's in ny m nd.

MR. ANDES: Sure. And I'mglad you raised that

poi nt because it is one that we've discussed a
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nunber of tinmes in the advisory group and in other
states as well and it's inmportant to keep the whole
structure in mnd. Wat we're really tal king about
here is you start in the Water Act with --
particularly fromthe 1972 Act with effl uent

gui del i nes, technol ogy based effl uent guidelines,
for industry and secondary treatnent from

nmuni ci palities, sort of baseline |evels of
protection. Above that, you have water quality
standards and water quality standards set to reach

acceptable water quality -- to reach those safe
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I evels. What we're tal ki ng about here is another
level, in fact, two | evels beyond that because what
we're saying is you don't let waters get to |levels
that are dirty. You don't let waters get polluted
to a point where they are worse than water quality
standards, that's an absolute. Here we're talking
about sayi ng when we have waters that are better
than water quality standards, okay, so we know we
al ready have the baseline |level of protection, in
fact, you have effluent guidelines and then
secondary treatnent and then standards so you have

t hese baseline |l evels of protection and then you say
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when waters are even clearer than that, when will we
decide that all right we don't want to totally
stifle any econom c devel opnent or growth in these
areas that are cleaner than standards. W know
water quality is protected, the standards are being
net. Wien will we allow sone increases in

di scharges to allow industries and comunities to
continue to grow and to devel op? The way the EPA
structured this process is say, we don't ban it, we
don't ban growth. What we say is we're going to
manage it, we're going to say in these areas, we're

not going to let them get worse than standards,
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we're going to keep them better than standards, but
we' Il allow some increase as long as you can show
certain factors. As long as you can show you
t hought about these issues and you're aware of what
the increases are and how they affect water quality,
and what EPA said is we're not saying every little
i ncrease needs to be reviewed here, remenber we're
tal ki ng about waters that are already better than
standards, but we're sayi ng when you have a
significant project and water that's better than

standards, we don't just want to let it happen, we
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want to reviewit, we want to think about it, we
want to nake sure you're |looking at alternatives, we
want to nake sure you're |ooking at the

soci al / econom ¢ factors when you're focusing on
these significant projects and before you let it
happen, you | ook at those factors and nake a
deci si on.

So it's again tal king about extra |levels
of protection beyond water quality standards and
saying when will we allow some things to happen
because all waters, all waters, around the country
are high quality for sonething because high quality

means you're better than standards. There aren't
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any water bodies |I can think of that are not mneeting
any standards. So every water body is doing better
than standards on some pollutants. W want to keep
it that way, but you also want to nake sure that
you're not saying no growth, never, on any of these
waters. We want to say we're going to bal ance the
factors, we're going to nanage growth and that's a
concept that EPA has clearly explained, as | said,
in these various docunments, we're not saying no

growm h, we're saying significant projects we want a
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review to happen and what we're really tal ki ng about
here is what's the best way to conduct that review
within the confines of the Water Act as a whol e.

MR SMTH: If | could just add on to that to
get to your question, |I think, M. Mlas, there are
other provisions in the Cean Water Act that really
get to inmproving --

HEARI NG OFFI CER TI PSORD: M. Smith, could you
speak up a little bit, we have a train going by and
we're | osing you.

MR SMTH |'msorry. There are other
provisions in the Clean Water Act that really get at
i mproving the quality of the nation's waters such as

the requirenent for EPA to cone out and review
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categorical effluent guidelines for categories of
industrial facilities. EPAis continually com ng
out with new, tighter effluent discharge standards
for different classifications of industries.

There's also the requirenent, too, for states to
conduct triennial reviews of their standards to
basically rash it down to the standards to come up
with tighter standards. A very good exanple of us

goi ng through that process here in Illinois was the
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Great Lakes Water Quality Standards that were
adopted a coupl e years back. That established new
standards, in fact, standards that never existed
bef ore for nunmerous contam nants, particularly

bi oaccunul ative chenicals were of concern and what
that eventually will mean is that industrial
facilities will likely see water quality based
effluent limtations applied to their pernits, which
will require themto better control the quality of
their wastewater discharges. So that's how the
water quality will inmprove and that's, | think, how
the Cean Water Act really addressed and went about
addressing the goal of inmproving the nation's water
quality.

MR. ANDES: Well, and you can add to that the
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other side of all this is that the waters that are
nmeeti ng standards, you have the entire total maxi num
daily | oads, TMDL program which is saying here's
how we're going to resource the waters that are not
nmeeting standards and develop linmts for dischargers
to make those waters get up to the level that is
acceptable. So you really have to think of

anti degradation as one of the parts of this whole
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M5. HRNER: And | would think that one of the
other things that we think of in the context of
t hese exceptions and | think it's inportant to note
that these are |listed as exceptions and not
exenptions because | think M. Frevert's nade it
very clear in his testinony that these exceptions
are not exenpt from antidegradation review. They're
exenpt from further antidegradation review and
think that he has pointed out that these -- the
activities which the Agency proposed get an
anti degradation review in sone other context and |
bel i eve that the exceptions that we have proposed
get a review in some other context, but the
practical side of this is that in having sone

exception is that the Agency has |imted resources
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to review permits and if they have -- if they're
resources right noware so limted in that it takes
two or three years to sonetinmes get a permit out,
then we're going to have to -- or we think we should
all ow themto have a nmechani sm where they can choose
to focus those very linited resources that they have

for revi ew purposes on those things, which have real
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potential inpact to affect -- or real potential to
i mpact environmental quality.

And so if you look at the list of all of
the things, all of the types of pernmits that the
Agency has to review, there has been sone
recognition in what they have proposed as
exenptions, there have been a list of activities
t hat have been considered in other states where
peopl e have had enough experience with those types
of activity to say the potential for degradation in
these particular activities is very snall conpared
to everything that we need to | ook at. So, you
know, one of the things that we're thinking about
is the practicality, how nmuch -- how many resources
does the Agency have and how are those resources
best expended.

MR. ANDES: It's not that they're not going to

L.A. REPORTING (312) 419-9292

78
go through permitting, it's not an exenption from
permitting or fromreview based on water quality
standards. It is only an exception narrowy
targeted toward the antidegradation program The

ot her provisions, pernmits, standard sets will still

apply.
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MR. MELAS: Specifically on your exanple,
M. Smith --

THE COURT REPORTER. Pl ease speak up

MR. MELAS: Specifically, M. Smith, on your
exanpl e of the two outfalls fromone facility and
you're going to shut the production down in one and
increase it in the other so that the total load is
now t he sane.

Is there a separate permt then that has
been issued for the outfall that's still working --

MR SMTH No --

MR. MELAS: ~-- with a higher [imt --

MR SMTH It would still be --

MR. MELAS: And then three years later the
second one starts up again and then you got an
increase in total maxi mum | oad?

MR SMTH  That's a good question. The permt

for the facility would cover both outfalls so the
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process would be that the permttee would apply to
the Agency for an increase fromthe one outfall and
in the course of the negotiations over that, it
woul d be denonstrated that the discharges or the

| oading fromthe other outfall would be reduced to
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the point where it would offset the proposed
i ncrease and, therefore, that would, as proposed,
negate the need for going through an antidegradation
review for that proposed increase on the first
outfall

MR, ANDES: And that woul d be enforceable. |
thi nk that woul d address your point, which is you
woul d have to conmit that you're shutting down the
first operation and that woul d be an enforceabl e
part of your permit. You couldn't then two years
| ater when nobody's noticing just increase it again.
Your permit would incorporate the concept that
that's shut down --

MR. MELAS: It would be specifically stated in
the permt?

MR. ANDES: Yes, exactly.

MR SMTH And it would have to go through the
permtting process is the point that | think is

i mportant to note.
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THE COURT REPORTER. Ms. Tipsord, may | have a
monent, my disk --

HEARI NG OFFI CER TI PSORD: Sure. You know what,

this mght be a good tine we've been at it for about
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an hour and 45 minutes, it looks |like we still have
some questions, why don't we take a brief ten-mnute
break and we'll cone back with -- or give you a
chance to --

THE COURT REPORTER: Thank you.

HEARI NG OFFI CER Tl PSORD:  Sur e.

(Whereupon, after a short
break was had, the
foll owi ng proceedi ngs
were held accordingly.)

HEARI NG OFFI CER TI PSORD: M. Rao, | believe,
has a few fol | ow up.

MR RAO Yes. | had a clarification question
for Ms. Hirner. 1In your response to Menber Mel as'
guestion you nentioned that the activities |isted
under Section 302.105(d), you know, they are not
exenpt from antidegradation, that only -- that they
were not required to go through further
ant i degradati on assessnent. Can you expl ai n what

further antidegradati on assessnent neans in this
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cont ext ?
M5. HRNER: |I'mnot sure that | can explain

exactly what it neans in the context, but I'Il try
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nmy best and if it's not clear, we can work on it and
then | can maybe ask soneone el se --

MR RAO Let nme -- just after that, also with
these activities, do they have to go through the
significance determ nation?

M5. HHRNER. No. They -- the activities that
-- as | understand the activities listed as
exceptions would not go through the significance
determ nation. There are two natters which are
separate and apart and nmy understandi ng, based upon
di scussions with representatives of the Agency and
inlistening to and reviewing M. Frevert's
testimony, is that when he tal ks about, for exanple,
the general permits for storm water discharge that
at the tine the decision was nade to devel op that
stormwater -- that general permt for stormwater
di scharge, that many of the issues that are
considered in the antidegradation revi ew context
are -- were considered at the tinme the decision was
made to go forward with that general pernmit and so

I would inmagine that at that tine they had nade --
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gi ven sone consideration to things such as the

potential for inpact on the existing uses of the
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wat er .

MR. ANDES: So in other words, the equival ent
of antidegradation review has already taken place in
anot her context where the Agency has either decided
that these discharges aren't significant or that
they're clearly socially/econonically beneficial so,
therefore, the review has, in essence, already taken
pl ace, there's no need to have another review take
pl ace under these rules.

MR. RAO So what do you think is -- the review
that's taken place under the pernitting is what
you're referring to as, you know, that nay address
the anti degradati on i ssues because the way you
proposed it's a little confusing when you say
further antidegradati on assessnent, you know,
because in the rules itself we don't see any
reference to other, you know, permtting provisions
under the Act so --

M5. HRNER: If | could, | think, when we | ook
at what the antidegradation -- what is the
anti degradati on assessnent, okay, when we tal k about

and there has been sone di scussion about full blown
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conpr ehensi ve anti degradati on review, but what |
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consider are the factors for an anti degradation
reviewis when | look at 302.105(c), high quality
wat ers, and when | | ook under, |'ve got to get to
the right page, B on page -- which is identified on
page four of IERG s Exhibit A under large capita
letter Bit says if the Agency determ nes that the
proposed increase will have a significant inpact,
because the first tier is to deternmine whether it is
significant, such proposed increase shall be
assessed in accordance with its antidegradation
i mpl enentati on procedures in making its assessment.
Then there are four things listed, small Ronman
nuneral i, which is the Agency considers the fate
and effect and the Agency considers applicable
nuneric or narrative water quality standards. They
assure that all existing uses are fully protected,
all technically and econonically reasonabl e nmeasures
to avoid or mnimze the extent of the proposed
i ncrease in pollutant |oading and the activity
results in increased -- the activity results benefit
the community at |arge.

Now, ny understanding in the discussions

that we had as part of the work group is that the
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Agency has a list of information that it will | ook
at inits proposed 354 that it will rely upon to
make this assessnent and | believe that when we talk
about further antidegradation review, again, and it
beconmes confusi ng because sone people say there is
no full-blown and everything is a full-blown and
don't think that that's ever been clearly defined,

at least in ny mnd, but | see it as all of these
things that are |listed under B begi nning on page
four.

MR RAO (Ckay. And that's the reason | ask
you whet her these activities are subject to
significance determ nati on because that cones under
(A), subsection (a) under 305 -- 302.105(c).

MS. HHRNER® And | woul d think that under these
listed exenptions that -- let's just, to nmake it
easy, the Agency identified five in its origina
proposal and we identified sonme additional ones, but
let's just take a ook at those first five that were
proposed. Now, the Agency said these are the kinds
of things that we'll |ook at and we | ooked at them
in sufficient detail that we're not going to have to
go back over to the B that's listed on page four to

do further study on that |ist of parameters which
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are listed in that B. Now, and | think that, just
inour mnds, is clearly defined. [If, however,
there were another activity that was not listed in
that list of exceptions | were to propose sone kind
of increase in pollutant |oading and it were not
part of the exceptions list, | would, as a permt
applicant, have the option to request that the
Agency make a significance determ nation and | think
that's one of the points that 1'd like to make is
that we actually don't anticipate that a
significance determ nati on woul d be nmade perhaps in
each and every single review that went before the
Agency because before the Agency has to | ook at that
first tier of the threshold, the pernit applicant
has to request that the Agency nake that
significance determnation. And again, when we | ook
at sone of the proposed inplenentation procedures,

t he Agency is encouraging early discussions between
the Agency and the pernit applicant and | think that
sone of these things would probably be flushed out
in the context of those early discussions.

MR. ANDES: | think part of the confusion stens
fromthe word further.

MR. RAO Yeah. And that's what ny question

L.A. REPORTING (312) 419-9292
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is. |If there's any way you can clarify that because
it is confusing when you read the section because,
you know, there's sonme other process sonmewhere that
requires an analysis first before you get to this
poi nt .

MR. ANDES: There's no formal other
anti degradation process. There isn't. | think what
we are trying to get at was that in the context of
the permitting process there is a review, okay, that
these are not -- discharges are not reviewed, their
significance is reviewed and in sone cases they've
gone through another process, including the permt
process that enconpasses a |lot of the same factors
and t hrough these other processes you can deci de
that these discharges are either really mnor or
beneficial. So, in essence, because they've gone
t hrough ot her anal yses, there's no need for a
further review | knowit's a little confusing
because we tal k about further antidegradation review
as if there's a first one and then this is the
second one and the nore they've been reviewed in
ot her ways and, therefore, you don't have to do it
agai n through the antidegradation process, but we do

envi sion that these are situations that woul d not
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have to go through the antidegradation process
called for in these rules.

M5. HHRNER. And just to add a bit to that,
again, we were trying to followup on the Agency's
testinmony that there were no exenptions, but that
thi ngs weren't subject to further review and that
was sonme of the | anguage that was alluded to in the
testinmony, but if it is -- we can consider -- or
woul d consider trying to devel op sonme | anguage that
i ndicated that those lists of exceptions by their
nature or by sone set of paranmeters or circunstances
woul d have been already found to conply with the
provi sions of the Act that -- the regulations in A
and B that deal with the significance determ nation
and the, for lack of a better word, we refer to as a
full-blown antidegradation review listed in B.

MR. RAC Yeah. That woul d be hel pful

HEARI NG OFFI CER Tl PSORD: Ms. Tonsor, did you
have --

MS. TONSOR: Yeah. | heard some statements
whi ch | thought indicated --

HEARI NG OFFI CER Tl PSORD: Excuse me, you need
to identify yourself for the court reporter

M5. TONSOR: Sorry. |1'm Connie Tonsor, |'m
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with the Illinois Environmental Protection Agency
and | just have a couple of questions to focus on
t he | anguage that's been proposed which may clarify
at what point one would get to the antidegradation
review and the significance determ nation proposed
by TERG and I'I| address these to either DK or to
Fred, | don't care which answers them but
essentially in the proposed | anguage from | ERG
302(c)(1) would indicate that except as otherwi se
provided in subsection (d) of this section. Do you
see where |'mat --

M5. HRNER: No, |I'msorry.

HEARI NG OFFI CER Tl PSORD: Page two of Exhibit

M5. TONSOR: It's page two of your Exhibit A
Okay. Would you agree that except as listed in (d)
then you go through the processes of (c)?

M5. H RNER:  Yes.

M5. TONSOR: So we turn back to (d) and it
lists those activities which you' ve amended to say
are not subject to further antidegradation
assessnent, nany of them are not subject, as the
Agency proposed, because there's already been an

antideg review, there's been sone review of the
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i mpact .
Has there been a review of the inpact in
proposed D12, that's the de mnims proposal ?

MR. ANDES: Nunmber 12, as | understand, is the
one that says an increase that results in a | ower of
water quality that is less than de mnims |owering.
I think our thought was, and if we're getting
confused by our term nol ogy here, | think we can
certainly deal with that. |Is that when a
determ nation is made that this is a de mnims
lowering, this is a small lowering, in essence,
you' ve done the antidegradation review, you've
decided this is very significant -- a very
insignificant lowering and, therefore, really that's
all you need to do, you say that is not worth going
t hrough an anti degradati on assessnent as |aid out
here. Therefore, you know, we've nade an initial
call whichis it's a very insignificant increase and
that's the end of the story. Wether you call that
an exception, whether you call that an initial
anti degradation determ nation, we're not wedded to
the I anguage in there about howit's phrased, the
concept, though, is you do nake a deternination.

You're nmaking a determination that it's a very snall
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increase, that is the only determi nati on you need to
make because once you've made that call, you can
stop the process there. However, it's structures
are not -- we're not wedded to as nmuch as the
concept .

M5. TONSOR: As conpared to, say, the exception
or the category of activities proposed in D6, which
are the general permts, how would the de minims
proposed in D12 conpare to the general permits?

M5. HHRNER. One of the things that we have
found, and | don't knowif this will directly answer
your question, but |I think it may clarify the
t hought process on this, which | think may be
i mportant, but one of the things that we have found
inthe -- in our process of |looking at different de
mnims -- de minin, which we have in other states,
is that we have found that there are certain rivers
where the data is available to make this
determ nation and I nay or may not be wong on this,
but, for exanple, | believe that the M ssi ssi ppi
River is one of those rivers where there is a
suf ficient amount of data available, and | don't

know t he exact nature, |'ve had it explained to ne,



24

10

11

12

13

14

15

16

17

18

19

20

21

22

but | could not explain back to you the exact nature

L.A. REPORTING (312) 419-9292

91

of the data that nust be available to do this
anal ysis, that there are certain rivers where you
can do this de mnims analysis relatively easy.
You have the data there, you have the information
about your process there. You can nake the
cal cul ations and you can offer that up to the Agency
as proof that your proposed increase |oading should
not be considered anti degradation, however, there
are some streans, and let's say, | don't know, but
let's take the Lusk Creek just as an exanpl e that
was of fered up to be an outstanding state resource
water, that there are sone streans that by the
nature of that stream and the anount of information
that is known about that stream where the database
is not sufficient to prove that you neet this
assimlative capacity requirenent. GCkay. So this
speaks to the different nature of the different
bodi es of water and the anmount of infornmation that
is known about the different bodies of water in the
state of Illinois.

So in looking at the information that's

avai l abl e for someone on the M ssissippi R ver who
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capacity denonstration to show that there is no need
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for, for lack of a better word again, further
anti degradation anal ysis, this exception would be
avai |l able. However, if you were discharging into a
stream where there was not a sufficient amount of
data available to nmake the assimlative capacity
determ nation, the discharger could opt for
requesting a significance deternination under the
302.105(c), high quality provisions, and absent
that, do the quote, unquote full-blown
ant i degradation revi ew.

M5. TONSOR: Ckay. You woul d agree then that
the de minims assessnment is going to be nade at the
time that the proposed increase in pollutant |oading
conmes up during the application process or prior to
it?

M5. H RNER: Unh, huh. Part of your permit
application would be to prove your de mnins.

M5. TONSOR: Ckay. And basically the exception
in (d) provides essentially if it's ten percent of
t he unused | oadi ng capacity, is the cutoff?

MR. ANDES: Right.
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M5. TONSOR: Ckay. So our permt reviewer gets
the pernmt and then they've nade this assessnent of

de minins, how do they then get into or is there a
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need to go to antidegradation reviewin (c)?
There's not.

M5. H RNER:  No.

MR. ANDES: There's not, on antidegradation
not on pernitting, but on antideg.

M5. TONSOR: Got that. So that your predicate
for requesting a significance deternination or a
si gni ficance degradation deternination under the
proposed | anguage of 302.105(c)(2) assunmes that it
is more than a de nminims increase in pollutant
| oadi ng?

M5. H RNER: Which one again? Which nunber
pl ease? Yeah. Could you back up and state which --

MR. ANDES: | think | understand the question

M5. TONSOR:  Ckay.

MR. ANDES: There's an exception that says if
you can show that you are |less than ten percent of
unused | oadi ng capacity, then that's all you need
to do, you're done with antidegradation. There's

al so a provision, separate provision, that says in C
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we envision two circunstances in which that can
apply -- really three, one is that it nay be that

data is -- may not be available to do the unused use
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| oadi ng capacity determ nation, but basic
i nformati on about these pollutants and about the
wat er body says we think we can show pretty readily
that this is not going to have a significant inpact.
We don't have to go through that. Okay. And your
options are to bring forward information to try and
convince the Agency that it's really insignificant,
we don't even need to do the unused | oading
calculation. So that's one possibility.

Anot her possibility, which is I think
which you're getting to, is that it's an increase of
nore than ten percent, but you may -- and | think
this is particularly inportant in, say, small rivers
and streans in the state where because of the | ow
flowin the stream ten percent of unused | oadi ng
capacity may be easily hit as opposed to the
M ssi ssippi River, but you may neverthel ess be able
to say the pollutant I'mdischarging is so harnl ess

that yeah, I'mhitting 11 percent of unused | oading
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capacity, but really there's no significant inpact
on the stream Now, you -- so all this says is you
have a chance in that circunstance to conme in and
try to make a showi ng that, yeah, it is

ten-and-a-half percent, but the pollutant or the
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nature of the water body is such that this is really
not going to be a big deal. |If the Agency disagrees
with you and says, no, we think it is a big deal
then you're into the full antidegradation process,
it's just you have an opportunity to cone in and
make a showing and try to convince themthat you're
really insignificant. | think that's -- those are
the different types of circunstances that this can
apply to.

MS. HHRNER: But | think, Connie, it would be,
I think, though, maybe to get at what you're getting
at and naybe I'm m ssing the point of the question
is that it could be that sonmebody's | oad woul d be
four percent of the assimlative capacity, could be,
but the data and the stream characteristic is not
there to allow you to nake that assimilative
capacity cal cul ati on because goi ng back to

M. Frevert's testinony he has said, sone of the
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concerns about the de mininms relate to the fact
that it is nore difficult to prove up a de ninims
than it is to do the antidegradati on review and so
if you have let's say a four-percent |oad, but the
data availability is not such that you could do this

assimlative capacity cal cul ation, then you woul dn't
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use it, but you may be able to go to the
significance determination that's set aside. So it
doesn't -- this exception does not necessarily in
and of itself say that everything that is below ten
percent can be used during the assimlative capacity
procedure.

MR. ANDES: It's not reserved for only
i ncreases above ten percent. [It's covering other
si tuations.

M5. TONSOR: And one of the situations is
i ncreases over ten percent as well? That's the
point | wanted to nake.

MR. ANDES: Yes.

M5. TONSOR: If -- where in the significance
determ nati on would there be an opportunity for the
Agency to tell the proponent of the activity that

it should consider all technol ogical, feasible,
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economi cal ly reasonable alternatives to its proposed
increase in the pollutant [oading? This is absent a
finding that it's significant. Does the Agency in
the regul ation that you' ve proposed have the
opportunity to say, nove your pipe 50 feet over?

MS5. HHRNER | think that when we | ook at the

way that our |anguage is structured, what the
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significance determ nation does is say the Agency
has determined that this isn't insignificant,
therefore, you do not have to review all technically
reasonabl e and economically feasible alternatives.

Now, in ny review of other approaches and
| ERG i s the one who raised this approach, |ooking at
t he USEPA Regi on 8 Gui dance Docunent the -- in that
particul ar gui dance docunent they tal k about doing
a significance deternination, number one, and
primarily so that you will not have to do an
eval uation of all alternatives. However, there is a
provision in that guidance docunent which says that
if there is a reasonable alternative and reasonabl e
there, which we |ack here, is defined as no greater
than 110 percent of the cost of what -- of your

proposed controls, if there is a clearly reasonable
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alternative that is obvious to the Agency. The
Agency nmay say that you cannot have a significance
det erm nati on because noving the pipe 50 feet is a
clearly reasonable alternative to -- and the Agency
has identified that, and we believe that that could
be covered, and I would refer you to nunber -- page
three of Exhibit A Qur exhibit, under capital A,

smal | Roman nuneral three b, the nature of the
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proposed increase in pollutant |oading including the
| ocation of the discharge and the timng and
physi cal characteristics of the discharge. So that
if there were a clearly obvious reasonabl e
alternative which the Agency could readily identify
at the tine that the permt applicant nade the
request for a significance deternmnation within this
context, the Agency could say, you know, you nove
that pipe 50 feet, it won't be significant any nore.

MR. ANDES: We're trying to avoid having to
| ook at alternatives in every single instance no
matter how minor. At the sane tine, if you said
that one of the factors, as we said, in evaluating
significance where there is a readily available

alternative, then in that dial ogue when you go in
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and say we think this is really insignificant. The
fact is that -- you know, in npst cases we think
it's going to be really insignificant, it's not
wort h everybody spending a ot of tine |ooking at
detailed alternatives, but if you conme in and say
this is really insignificant and the Agency says,
yeah, you're probably right, but couldn't you just
put that over there instead. You know, there should

be room for that dial ogue and for that factor to be
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part of the significance process wi thout nmandating
that in every single instance you have to | ook at
al ternatives.

M5. TONSOR: And you believe that's contained
within the | anguage of A -- capital letter A Ronan
Nuneral three, small b.

MS. H RNER  Yes, we do.

MR. ANDES: It could be clearer and if there's
clarification in the order, | think that's something
that we'd be willing to talk about.

MS. HHRNER: Yeah. W believe its there, but
if it needs to be clarified, we can -- we are nore
than willing to discuss that.

MR. TANNER: | have a question along these sane
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lines. I'mtrying to understand how the Agency is
goi ng to nake these significance deterninations.

What standards will the Agency use if we assune that
we had a de mininis exception and so anyt hing
between .5 percent and, you know, up to nine percent
of the unassinmilative |oad capacity is excluded and
then we go beyond that, you know, it could be
anything fromten percent to 99 percent of the
unassimlative |oad capacity is being proposed to be

used up in the pernit application, but you're saying
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now t he Agency is going to have two |ists of
paraneters, there's going to be paraneters that will
not trigger that significance, say, chlorine, and
there nay be ot her paraneters on another |ist which
will trigger the significance, say, arsenic.

What -- you know, what standards will the Agency
use?

MR. ANDES: Well, | think that it's not going
to be dichotony as nuch as -- | think that it's
going to be -- well, it's going to be dealt with on
a case-by-case basis. On the other hand, | think we
can identify sone of the factors that would apply.

You're going to be |looking at fate and transport,
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how readily is this water -- is this particular
pollutant assimlated into the water, to what extent
does it persist and to what extent is it

bi oaccunul ati ve. What are the characteristics of a
wat er body in terns of its physical and chenmnica
nature such that a discharge of that pollutant into
that water body m ght be okay whereas in other ones,
it's not? | nmean, there are a |ot of the sane
factors you think about in doing -- in going through
the permitting process, but fate and transport,

bi oaccunul ati on, persistence are the kind of things
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that we woul d envision the investigation taking into
consideration. |Is it an enornmous water body? Is it
a small water body? Wat are the up stream and down
stream characteristics? Wat are the uses? So it's
hard to sort of have a bright line, but it's nore --
you're going have to go in and show the Agency t hat
it's insignificant -- it's because -- either because
it's over ten percent or because data just isn't
avai |l abl e to nmake that deternination. You're com ng
in and saying to the Agency, we think it's not
significant and here's why and being able to take

these various factors, and will there be gui dance
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fromthe Agency in terns of what are the factors and
how t hey weigh them | think that's probably
sonething we'll need. | don't think you can just
say well, arsenic's in and seleniums out. It's
going to be nore conplicated than that. On the

ot her hand, you know if the Agency is really -- part
of our concern is that this whole process of

anti degradation can easily get bogged down in terns
of analysis of alternatives, analysis of

soci al /econonic issues. |If the Agency cones up with
a process whereby that nmoves fairly readily, then

people aren't going to be applying for a |ot of
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exenptions fromthis process and, you know, we'd
like to see that happen, but you need to have the
opportunities avail able for people to cone in and
it's going to be a significant amount of time and
effort you would have to, you know, invest in to
make this determ nation. You'd have to cone in and
what | envision doing for a client would be com ng
in wth a consultant and saying, we've |ooked at
fate, we've |l ooked at transport, we've |ooked at
persi stence, we've | ooked at bioaccunul ation, here's

what we canme out with, here's why we thinks it's not
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significant and see if the Agency agrees. | think
that in a lot of cases you'll be able to nake those
calls fairly readily, whether it's on the

M ssi ssi ppi or some other water body and say we know
this is clearly minor or we know this isn't mnor
and we want you to go through the process. So, you
know, we think that that process can work, we think
that these exceptions -- you know, not everybody is
going to take advantage of them sone people mght.
It's going to take sone tine and effort for themto
do so and then they're going to have to conme in and
really convince the Agency that it makes sense for

themnot to be in this process, but instead it's
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m nor and you don't have to worry about it.

M5. HRNER. And if | can add, in naking any of
these types of determinations, a significance
determ nation or whether it is significant, there is
one overarching directive that the Agency rmust
al ways assure and that is that all existing uses of
the water will be fully protected. That cannot be
violated in any decision that the Agency makes. The
Agency cannot nake a decision that will allow the

uses not to be fully protected, and when we have --
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the Agency, M. Frevert, has said that there wll
be a range of considerations during these
antidegradation reviews and this is the way that
we have proposed to incorporate that range of
reviews is through this two-tiered approach that
we' ve outli ned.

Now, in review ng information from USEPA
gui dance docunents and including the Region VII
docunent, including another of other docunents and
i ncluding the Agency's testinony. |t has becone
clear that these determ nations will never be done
as an exact science and USEPA has acknow edged t hat
it will not be an exact science and that, indeed

prof essi onal judgment by the peopl e naking these
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decisions will enter into that ultimte
determ nati on of whether or not to allow degradation
and so again, you know, in the context that whatever
decision is nade, existing uses will be fully
protected. W think this opens up and clarifies
that on a case-by-case basis the Agency nay | ook at
different types of information in making its
decision, but if we look at A, which is the

significance determnation versus the B, which is
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what | call the full-blown consideration paraneters.
Many of themare sinlar and, in fact, there nay
even be nore detail in the parameters that the
Agency must consider and evaluate in the
significance determ nation than are defined in the
full-blown antidegradati on determ nation

MR. TANNER: It certainly helps us to hear the
types of factors that you would consider putting
into a significance determination in particularly
when we're crafting the regulations and we have to
t hi nk about, you know, what kind of outline we put
on the programin terns of giving direction to the
Agency when they draft their Part 354 regul ations
and, you know, even then, they'll probably have

i nternal gui dance of how to carry those out. So
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we' ve got several layers here of directions to
peopl e and on the other hand, we have to keep in
m nd that these decisions have to be reviewable.
| certainly understand the art that goes into these
decisions, it's not all science. You know, | was
trained as a scientist and | understand the
limtations, but at the same tine these decisions

have to be revi ewabl e, you know, you would present
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t hese decisions to, you know, a reasonable group of
peopl e and expect to cone to the sanme decision

So that's what we're trying to get help on
here is how do we craft these regulations so the
Agency can develop its Part 354 regulations in a
fashion so that even though we've got a case-by-case
application, the broad outline is still handled in a
very reasonabl e, coherent and consistent basis.

MR ANDES: And | think that we want that too
particul arly because there are going to be a | ot of
peopl e who are going to be very interested in how
the Agency nakes its decisions and | think that one
thing we probably share with all of the parties here
is that this process ought to be as transparent as
possi bl e and that the Agency, when maki ng

determ nati ons, whether it's a significance

L.A. REPORTING (312) 419-9292

106
determ nation or a determination on an antideg
assessment, really needs to explain its reasons and
not just say -- sort of wave a nagic wand over it
and say, we looked at all these factors and
everything is okay. | think we want the Agency to
have to go and explain how it got to its decision

how it weighed the various factors so then whet her
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it's a regulated party or citizen group or whoever
is interested can | ook at that and evaluate it and
say, do we agree with them do we not agree with
them So we think that's an inportant part of the
process.

MR. TANNER:  Thank you.

MR. FLEMAL: This is still on the exceptions
i ssue. M. Andes, you, | believe, outlined for us a
suggestion that if there was a coupling of a
pol lution | oading decrease in a nedia other than
wat er that had an increase in discharge to the
wat ers as a consequence that there ought to be an
exception provided for that kind of activity, am!|
correct first off all from ny understandi ng?

MR. ANDES: You did, you are correct.

MR. FLEMAL: \here in the | anguage that you

offered for us? Wuld you see that kind of
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condition produci ng an exenption?

MR. ANDES: | think actually that is no |onger
in here. It was at one point and I still think it's
a good idea. It was adopted in Indiana, for
exanple, and we felt that again if you have -- if

you have and | think the |anguage is phrased and we
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could provide that |anguage again fromthe Indiana
rules. If you have air em ssion controls that are
applied which are either required or | think there's
even | anguage about substantially reduci ng exposure
to hazardous air pollutants and that's resulting in
i ncreasing the water discharge that A, you would
have to show t hat you've exam ned feasible
alternatives. Gkay, but you wouldn't have to nake

t he social and economnmi ¢ showi ng because, in essence,
we know this is sonething that froman environnental
standpoint is positive. So that's actually sort of
a limted exception because it would say you

exam ned alternatives. You can't just say well, I'm
putting on pollution control systenms for air,
therefore, I'"'mgoing to increase ny wastewater

di scharge with new pollutants and this is how nuch.
You'd have to say -- and because you're probably

going to have to apply controls to do that anyway.
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So you say, all right, I"'mcontrolling the air
em ssions, and we've had situations like this, in
fact, that have already been applied in Indiana,
I"mcontrolling ny air enmssion, it's going to

i ncrease ny wastewater discharge. | |ooked at
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alternatives, |'ve applied controls, but there's
still some amount that | need to increase and,
therefore, |I don't have to go through the

soci al / economi ¢ showing. So we do think that woul d
be a good i dea.

MR. FLEMAL: | assure you that the Board deals
wi th these circunstances not uncomonly and sort of
t hese cross nedi a changes in | oadi ngs are of sone
concern to the Board. So we'd appreciate, indeed,
if you could provide us with that actual |anguage.

MR. ANDES: Absolutely.

MR, FLEMAL: And | think I'd also like to see
if you could provide for us the Indiana exanpl es.
take it the Indiana exanple has been approved by
the USEPA as well, that particular provision of the
regul ati on?

MR. ANDES: | believe so.

MR. FLEMAL: Ckay. |If you could, ascertain

that and | et us know again about that, we'd
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appreci ate that.
One ot her question on the exceptions, what
is the basis for your choice of the ten percent of

t he unused | oadi ng capacity as opposed to some ot her
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percentage in terms of what constitutes de mninis?

MR. ANDES: That was really from EPAs gui dance,
fromthe EPA Great Lakes guidance where they had --
they had said and | think | quoted sonme | anguage
that they thought generally increases of |ess than
ten percent would not have a significant inpact on
wat er quality.

MR. FLEMAL: Let ne put it another way, suppose
the Board did adopt that ten percent, what woul d be
t he defense agai nst the change that that nunber of
choice was arbitrary and conpl ete?

MR, ANDES: Well, | think that whatever choice
you make invol ves sone judgnent. |If you're going to
create a dividing line, then whatever dividing |ine
you create involves sone el enent of arbitrariness.
Here, | think, you actually have a nunber that the
EPA has specified in guidance and in other states
have put in their rules that says we think ten
percent is a good cut at this. Bearing in mnd

that these are about water bodi es where you have
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unused capacity. In other words, these water bodies
are neeting standards and, for exanple, if you had a

wat er body that is at 91 percent of capacity so you
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have only nine percent left, you don't get ten
percent, right, because you can't viol ate standards
SO you're not going to be able -- the capacity left
in the water body is always going to be a factor

MR. FLEMAL: | guess | don't understand your
nunbers there. |If 90 percent is already used, ten
percent is what's left and one-tenth of ten percent
is only one percent, you could go up one percent,
assune it was already 90 according to your scenario
and still be under the de mnims.

MR. ANDES: If it's at 90, you could use ten --
it's not ten percent of ten percent. It's ten
percent of the unused |oading capacity. |If there is
ten percent left, then you're right, you can only
use ten percent of that. The point | was trying to
make was that we're not tal king violating standards.
We're not tal king about getting above the standards.
There are limtations in terns of what you can use,
but we think ten percent based on EPA experience
they felt in their guidance and other states have

put in their rules that that was a reasonable
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di viding point and that, in essence, it nmakes sure

that it's only small increases that are all owed.
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MR. FLEMAL: For the record, could you provide
us with the actual citations to that ten percent
that you find both in the federal and state |eve
regul ati ons?

MR. ANDES: Absolutely.

MR FLEMAL: In case we need to refer to those
speci fic pages or whatever?

MR ANDES: Yes.

MR RAO M. Andes, along the same |ines
could you provide the Board with citations to
regul ati ons of other states that you refer to in
your testinony, you know, | think you referred to
W sconsin, Indiana, Mchigan and Ohi 0?

MR. ANDES: Yes.

MR. RAC That woul d be hel pful

MR. ANDES: Absolutely.

HEARI NG OFFI CER Tl PSORD:  Anyt hing further?

M5. MFAWN:  Ch, | have a coupl e questions.
These are just questions | think that nmerely go to
the way you restructured the rule -- the |anguage, |
nean, the substance.

Under C, high quality waters, the Agency
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had that listed that the water quality had to be
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mai nt ai ned unl ess the proponent made the
denonstrati on which has now been noved to

subpar agraph capital B under high quality waters.
That | anguage was in the first paragraph of
paragraph C of the Agency and it read, water of the
state whose existing water quality exceeds

est abl i shed standards of this part --

THE COURT REPORTER: |'m sorry.

HEARI NG OFFI CER TI PSORD:  Marili, could you
sl ow down just a little?

M5. McFAWN:  Ch, sure. Sorry.

THE COURT REPORTER: And coul d you speak
t owards nme?

M5. McFAWN:  Certainly.

THE COURT REPORTER: Thank you.

MS5. McFAWN:  -- nust be maintained in their
present high quality unless the proponent can
denonstrate pursuant to this subsection that
allowing the lowering of water quality is necessary
to acconmodat e i nportant econonic or soci al
devel opnent.

Wil e | anguage sinilar to that appears in

your proposed | anguage, | ERG s proposed | anguage,
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don't see closure under paragraph B, the Agency's to
nmake this assessnent and then it doesn't tell the
Agency what to do with that assessment. Does this
make any sense?

M5. HRNER | think so. |'mnot sure, but |
think that in the Agency's proposal it has referred
to doing -- making its assessment and putting in
its Part 354, and we said with Agency inplenentation
procedures and as we read through the Agency
i mpl enentati on procedures in Part 354 it cones back
to the denonstration review, which says the
ant i degradati on denonstrati on review pursuant to
and, of course, that woul d be assessnment because
we' ve changed it fromreview to assessment, pursuant
to 35 I1l. Adm Code 303.105 is a part of the NPDES
permitting process or the Clean Water Act Section
401 certification process. So following on it says,
after review or assessnent pursuant to its
subsection, the Agency shall produce a witten
anal ysis addressing the requirenment of 302. So in
their inplenentation procedures they say that they
do the assessnent and provide a witten anal ysis of
their assessment, which becones part of the NPDES

permit application and then the Agency then will --
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and then after its done that if it determ nes that
the | oad increase is acceptable upon receipt of
what ever, the Agency will proceed to public notice.
So it does its assessnment in its inplenentation
procedures, it wites an analysis or wites a report
of its analysis or report on its assessnment and then
it incorporates its information into the fact sheet
and now again, this is nmy understanding of what |'ve
been expl ai ned that these things will work, then
that proceeds to public notice and it's out there
wi th your NPDES permt application for public
hearing and review.

M5. McFAWN:  And presumably they will take that
anal ysis and either grant or deny the -- propose to
grant or deny the linit the pernmit applicant is
requesting.

M5. HI RNER: Uh-huh, and they've actually
outlined like I think like three procedures in
there.

M5. McFAWN: Al right. For instance, if they
found that the activity resulted in an increase in
pol I utant | oading that would not benefit the
conmunity at large, they would not allow that to be

the acceptable lint, is that right?
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M5. HI RNER. Pardon nme? Could you repeat the
guestion?

M5. McFAWN:  Sure.

M5. HHRNER: | was | ooking at sonething el se.

M5. McFAWN: Certainly. |If the Agency in its
anal ysis determ ned that the increase woul d not
benefit the comunity at large in its fact sheet it
woul d then decline to allow the | oading?

M5. H RNER: Coupled with everything el se that
it has to look at. | mean, it has to -- | think
you know, Fred said earlier that they have to | ook
at, you know, this is a high quality water and it
has to be protected, but it could increase a
di scharge if certain things cane into play and --

MR. ANDES: So the bottomline answer is yes.
If you had a significant increase, it wasn't covered
under an exenption or exception and the Agency says,
all right, fine, it protects existing uses. You've
exam ned alternatives and you' ve inplenented all the
avai |l abl e alternatives, but this doesn't benefit the
community at large, they would say no, you can't do
it, you don't -- you do not pass antidegradation
revi ew.

M5. McFAWN:  Ckay.
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ANDES: That's the way it works.

McFAWN.  Okay. Thank you.

2 5 2

ANDES:  Sure.

MS. McFAWN.  Back to the discussion we had
earlier about outstanding resource waters. You
di scussed in that proposed | anguage the term party
is used. | wonder if you could now or later explain
who you think the parties are that would be invol ved
in this type of determination, this adjusted
st andard.

M5. H RNER: I n which?

M5. MCFAWN. [I'msorry. On the part 303, the
adj usted standard procedure for outstandi ng resource
wat ers.

HEARI NG OFFI CER Tl PSCRD: Excuse ne,

Ms. McFawn, for the record that's Exhibit B to
Deirdre Hirner's testinony.

M5. McFAWN:  Thank you. In fact, |'m]looking
at page three of the Exhibit B under snall paragraph
-- or paragraph small ¢ and d. The termparty is
used there and | wondered who woul d be the parties.

M5. HRNER. | would -- let's take the exanple
of community B and comunity B sits on -- is in the

wat er shed because | think that's a critical thing to
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renmenber. It's in the watershed in the drai nage
area to the outstanding state resource water and
sone petitioners came in and said we're going to
designate this particular reach of the streamas an
out standing state resource water and interested
parties, as we've outlined earlier in our proposed
revi sions, would be notified that there was a
petition before the Board, and | could see where the
mayor or the city counsel of conmunity B woul d
approach the Board and say, you know, we're
concerned about this particular designation because
we are in the watershed and that's part of our
drai nage area and if that reach is designated an
out st andi ng resource water, that would, in essence,
precl ude us fromever doing any nodifications to our
sanitary sewer systemthat we would have to
di scharge in case our comunity would grow That
woul d be an exanple of whom | might see, or another
one, in the instance of DNR s proposal on the
Vermillion -- Mddle Fork Vermllion River, they
proposed to designate that as an outstandi ng
resource water and Dynergy M dwest has a discharge
there right now and so if the petition were made to

designate that as an outstandi ng resource water
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then Dynergy M dwest m ght be a party who woul d be
concerned to respond that, you know, if this is
designated, these are the potential ramfications of
t hat designation on our facility.

M5. McFAWN:  Wbul d they have to -- thank you
that helped nme a lot. Now, | just wonder, would
they have to prove standing in the way we nornally
think of it?

M5. HHRNER: Got to ask sonebody el se, |'m not
the | awyer.

M5. McFAWN:  Ckay.

M5. HODGE: | don't think we had thought about
that. | think that, you know, we had envi sioned
that reference to other party anyone whose rights
may be affected by the designation, proposed
designation. So in that sense | think there may be
a standing issue, but I don't think we've really
anal yzed it to that point, but we'll be glad to do
t hat .

M5. McFAWN:  And al ong those |ines, would they
have a right to appeal the Board' s decision or would
just the petitioner for the adjusted standard?

MR. ANDES: | certainly think our intent was
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woul d be affected woul d have an opportunity to
appeal

M5. McFAWN: They woul d?  Ckay.

MR. ANDES: One way or the other.

HEARI NG OFFI CER Tl PSORD: We woul d need somne
citation to that for that position.

MR. ANDES: Right.

HEARI NG OFFI CER TI PSORD: Currently, in an
adj usted standard proceeding, the party is the
proponent and the Agency is the responding party and
files a recommendation, but is not even listed as a
party in the caption. The Agency has appeal ed
adj usted standard proceedi ngs, but, to my know edge,
no ot her interested person has done so. Check the
definition of party in the Board' s procedural rules
as well.

MR. ANDES: bviously, we want to nake sure
that if conmunities in the affected area feel that
it's going to have a nmjor inpact on their econony
and think that the Agency -- that the Board nmade a
decision and they disagree with it, we want to have

them able to appeal that. So we'll go back and take
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HEARI NG OFFI CER TI PSORD:  Anyt hi ng el se?
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M5. McFAWN: | wonder if you can address maybe
here at the hearing even the basis for the |anguage
proposed on page three of Exhibit B, paragraph --

THE COURT REPORTER  Paragraph --

M5. McFAWN:  Paragraph d, that's a small d.

THE COURT REPORTER: Thank you.

MS5. McFAWN:  This would be the criteria for the
Board granting or denying such an adjusted standard
and, M. Compton, you testified on this particular
proposal, this portion of the | ERGs proposal and you
have a | ot of history and a | ot of background in
this area. | just wondered if you could just
address this and | would |ike sonme further
el aboration on where it came fromand that type of
t hi ng.

MR. COVWPTON: This basically is a distillation
of the Agency --

HEARI NG OFFI CER Tl PSORD: MR. Conpton, could
you speak up, please?

MR. COVWPTON: This basically is a distillation

of the Agency's |anguage that was presented in
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that -- and if | recall correctly in going back

t hrough sonme USEPA gui dance on the issue that the
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Agency had provided that essentially this is
patterned after the USEPA suggestion that there
shoul d be a bal ance in | ooking at the econonic
benefits versus just the practical scientific
eval uation or technical evaluation of the issue.

MR. ANDES: W just added the word
substantially to the Agency's | anguage.

M5. McFAWN:  |s that what --

M5. HODGE: Yes. |If you'll look at the
Agency's proposal at their proposed Section
106.995(b) it's under Board action and then it's

designation of ORW the only substantive change that

we made there was the word -- to insert the word
substantially -- or that was our intent.
M5. McFAWN: Al right. Thank you. | guess it

made ne focus very closely on it and it seened I|ike
t he | anguage could be difficult to cone to grips

wi thin maki ng a decision. M. Conpton, you said and
maybe the Agency can help nme on this as well, that

this | anguage cane from federal guidelines, is that
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correct? And maybe, if so, if you could provide the
Board with a cite to that. Maybe not now,
necessarily but --

M5. TONSOR: The Agency will reviewto find a
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citation to this | anguage or the basis of the
| anguage and we'll provide that back to the Board.

M5. McFAWN:  Thank you. Thank you
M . Conpton.

HEARI NG OFFI CER Tl PSOCRD:  Anyt hi ng further?

MR. TANNER: Let ne followup on that then
What exactly does the word substantially add to the
Agency's | anguage? | nean, how do you know - -
out wei gh, you know, neans to go beyond,
substantially ,does that nean, okay, if we're 51
percent then you designate it, but if you put in
substantially now we're 75 percent? How do you
det erm ne substantially?

MR. ANDES: | think our concept was just that
-- the consequences of being an ORWare so dranatic,
in essence, for nost dischargers it will nean no
increase at all and no new discharges that it ought
to be an open process of weighing the cost and

benefits and that it ought to be clearly beneficial
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boy, this is just really good and it doesn't have
much in the way of negative side effects. So we
wanted to just convey the image that it's a clear

choice, it's not a close call because the inpacts
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are so trenmendous of that kind of designation, that
was our effort. | nean, it's hard to define it |
think any nore clearly than that. It's sonething
that's going to have to be determ ned on a
case-by-case basis, but as long as it's done in a
open process where all the benefits and costs are
| aid out for people and the Board when it bal ances
that -- you know, when it's clearly laid out for
peopl e, these are the factors here, this is how we
bal ance it, here's why it's an easy choice. | think
that's the end goal

MR. TANNER  Thank you.
MR. ANDES: Thank you
HEARI NG OFFI CER Tl PSOCRD:  Anyt hi ng el se? Thank
you very nuch. Let's go off the record for a second
whil e we nove around.
(Wher eupon, a di scussion

was had off the record.)
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(Wtness sworn.)

MR. ETTINGER | just want to -- we had filed a
brief and suppl enmental testinony which | think
fairly well states our positions as to the
proceedi ng and al so responded i n advance as to nmany

of the proposals that | ERG nmade.
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| just want to stress a couple of points
here and then nmaybe we woul dn't use up the whole 20
m nut es before lunch, maybe we will.

The major issues -- or one of the major
i ssues here is on this whole significance and de
mnims idea and there has been a | ot of enphasis on
flexibility throughout the proceeding. Now,
personally |I'mgenerally scared when | hear the term
flexibility used in a regulatory context because
that normally neans flexibility to not apply to I aw,
but in this case, it's clear there should be sone
flexibility fromthe Agency to do the anount of
anal ysis which is necessary on the specific facts
in front of themand I think you' ve got to keep the
idea of flexibility in mind in the context of the
type of proposal in front of you. Wen we talk

about -- we look at other states, we've got to | ook
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at not just -- can't take one provision here and
throw it here or one provision there and say well,
let's put that in that. You' ve got to |ook at the
overall context of the regulation there. Sonething
that is necessary in Chio may not be necessary in
Il1linois because of the way we' ve shaped the overal

I1linois Regulatory Programand in this I'd like to
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enphasi ze two different types of flexibility, one is
flexibility in applying the antidegradati on anal ysis
versus flexibility in avoiding the antidegradation
anal ysis. Now, what the Agency has proposed is
flexibility in applying the antidegradation
anal ysis. \What they have said is that they're going
to look at different types of things as they come in
and they're going to be flexible as to how nuch
anal ysis they're going to do depending on a
case-by-case basis. The termthey use is sliding
scale. They're going to try and nake -- they're
going to tailor the suit to what's in front of them
So because they're willing -- and we reluctantly in
some way bought into the idea of flexibility in
updoi ng the analysis, we need less flexibility in

avoi di ng the anal ysis because we're not going to
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require a Perry Mason style trial over everything
that falls within antidegradation

Now, that's the problemthat has been or
is a possibility. If we required a | engthy
proceedi ng, you know, a 300-page EIS as to every
case in which you fell into an antidegradation
anal ysis, then we would need nore flexibility in

avoi di ng analysis, but given that we're willing to
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shape the anpbunt of analysis that we do to the
i ndi vi dual case. W don't need these kind of
exceptions to the sane extent, and then | guess
anot her concept we tal ked about is sinplifying the
t hi ng and savi ng Agency resources.

One of the major issues we've had here is
that it doesn't save the Agency any resources if
it's as difficult to deci de whet her an exception or
significance applies as it does to go ahead and do
the anti degradation analysis and in sone of these
cases you're going to be doing math or you're going
to be doing a lot nore work to deci de whet her an
exception applies than it would be to just do the
analysis. So that doesn't help themat all. |

m ght add, 1ERG to sone extent nade ny point for ne
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by providing here a two-page significance test which
purports to sinplify the rule by adding two pages of
very conplicated and sonewhat abstruse regul atory

| anguage that we've all been struggling with to
understand today. This is not the way that you --
addi ng two pages of | anguage is not the way that you
simplify a program So | think the overall stress
here has got to be on pollution prevention and on

considering alternatives in alnost all cases and in
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sone case that can be done quite quickly, the Region
VI 11 guidance, which | have with nme, they apply a
significance test, they talk about significance, but
then they go ahead and say if there are alternatives
that can be easily considered, go ahead and consi der
al ternatives because they al ways recogni ze a need
for pollution prevention, which is really what we're
tal king about with tiered two anti degradation
anal ysis, which is pollution prevention. Wat we
want to do is | ook at other ways to achieve the sane
thing without putting nore pollution in the water
This Board has recogni zed i n numerous context the
i mportance of pollution prevention and what we're

really doing is adding a pollution prevention step
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into the regul atory process.

Now, what we did in our filing was we
filed a nunber of the antidegradation anal yses that
have recently been done by the Agency just because
wanted you to see them This is Exhibit 3.
Frankly, we don't think in npbst cases these are
adequate, in fact, these are bad exanples. W
expect that in the future the analysis should be
nore thorough than the ones that were done here as

to nost of the permits. However, sone of themwill
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| ook, you know, even under the new program we
anticipate that sonme of themw Il |ook Iike this.
Your trailer park with, you know, .0018 mllion
gal l ons per day going into the M ssissippi River is
probably going to have a one-page anti degradati on
anal ysis saying this is not going to be a probl em
The trailer park's using good technol ogy or at |east
what -- the best that we can expect under the
circunmstances and that will probably be what the
anti degradation anal ysis | ooks |ike, a one-page
description of where its going, why it's not going
to affect existing uses and just an explanation as

to how they considered alternatives technol ogies
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briefly and that will be it.

In other cases, there will be a nuch
| engt hi er piece, a docunent, a nuch | engthier study,
but that's because it will mirror it

So, then |I guess the other thing that |
woul d note is you're |ooking here at the four nost
notorious pernit reviewers in the state of Illinois
and | will tell you that the first conmpany that
cones in and tries to apply for this significance
exception, we're going to look at a lot nore

careful |y because anybody who would try and go
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through this conplicated thing is clearly up to
sonet hi ng and what the problemis here is by forcing
the Agency to go through this significance
determ nation, you're going to add all sorts of
conpl i cated showi ngs and conplicated facts that have
to be found and you're going to lead to nore appeal s
and I will tell you that this procedure just seemns
to only really help a conpany who's trying to do
sonething really big, that they're willing to go
through this in order to try to fit through this
hol e.

Now, as the ten percent de mnims it's
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even worse. Now, you talk about a blanket arbitrary
exception. Can you inmagi ne how much arsenic a
conpany would have to buy in order to use up nine
percent of the assimilative capacity of the

M ssissippi River? Are we saying that a conpany
shoul d be allowed to use up nine percent of the
water quality standard for arsenic in the

M ssi ssippi River wi thout any consideration of
alternatives? That's what they're really saying
here, is that we're going to bypass that whole
process. | don't want to paint it too black. There

are technol ogy- based standards that woul d precl ude
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nost conpani es from doi ng that, however, this sort
of arbitrary line in which we're going to say nine
percent is okay, 11 percent we're going to consider
is really alien to the whol e phil osophy of pollution
prevention and it's alien to the purpose of the
Clean Water Act, which is to restore and maintain
the nation's waters and this is where this chipping
away gets at and | think Board Menber Melas put it
very well, you know, if we chip away at nine percent
at atine, pretty soon there's nothing left. The

purpose of the C ean Water Act was not to all ow
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Illinois waters and the nation's waters to degrade
slowy. It was to naintain those waters and
allowing a nine percent bite at the apple repeatedly
just gets us to water quality standards and then
come up with the least -- with the |least that we can
tolerate rather than what we want.

The ot her exceptions that are referred to

or nentioned in the draft are in nost cases -- in
nost cases -- in all cases they are useless, in sone
cases they are dangerous. | think again you' ve got

to look at the overall context of what the Agency
proposes to do here. Let's look at the exanple of

sonebody who wants to do sonething that's good
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He's going to elimnate -- he's going to elimnate
the total anpbunt -- not elinmnate, he's going to

| essen the total anpunt of pollution conmi ng out of
his plant so he's going to prove that he fits into
this exception. As a reviewer, | can look at this
in one of two sheets of paper. It can either be a
sheet of paper in which the Agency expl ai ns why he
fits into this exception or a sheet of paper which
does the antidegradation anal ysis and says what do

you know, we've done the antidegradation analysis
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and because they're reducing the total anount of
pollution comng fromthe plant, we find this is a
good thing, and it's not clear to ne that the one
docunent woul d be any |l onger than the other. In
fact, the antidegradation anal ysis would be nuch

| ess suspect. It would take into all account, you
know, the sorts of things that we're | ooking at
rather than trying to fit into an arbitrary
exception.

For instance, you have this other case
that was presented of nore than one di scharge point.
kay. If, in fact, all they're doing is shifting a
di scharge fromone area to another into equally

sensitive receiving streanms in which it's not going
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to have any environnental inpact, that's what the
anti degradation analysis will say and there won't --
you know, we would not see a | enghty antidegradation
analysis in that case. Proving that you fit into
t hat exception would, in fact, be the
anti degradation anal ysis here. What the problem
woul d be is what's the case the other way. \What if
there's sonething wong with the one discharge point

amle anay fromthe other one? What if there's
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sonet hing at that other discharge point? W're
going to skip that process here, we're not to going
| ook at whether or not the alternative discharge
poi nt causes nore problems. We're going to fit it
into an arbitrary exception and say that this

di scharge point a mle away fromthe other one is
okay because the total coming out of the plant is
the sane and that's -- you know, this is the kind of
pl ace where what we're going to see here or could
see is a nmanipul ati on of exceptions, it's going to
|l ead to nore appeals, nmore conplexity for the Agency
rather than just |ooking at the thing on a case-by-
case basis, which is what | understand the Agency

pr oposes.

Then al so having introduced nyself -- or
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admtted | was one of the nore notorious permt
chall engers in the -- permt objectors in the state,
I'"mgoing to say sonet hing very strange, which is
that | think that the Board in this should have a
little trust in the Agency, which | don't see that
the regul ated community has. | don't really think
the Agency is going to be using these rules to cone

up with arbitrary and capricious ways to torture
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pol luters by maki ng them get information which is
unnecessary or causing themto go through
unnecessary paperwork. That's certainly not in the
history of the Illinois Environnental Protection
Agency. They're going -- they are going to be using
this flexibility in different ways. They are --
certainly they can talk to the Agency. The pernmit
applicant is expected to have informal

conmuni cations with the Agency to work these things
out. So | don't see this vast concern or any reason
for concern that there's going to be a | arge anount
of unnecessary paperwork required as a result of
these rules as they are proposed by the Agency.

Now, we, of course, had suggested some inprovenents
in sone other areas, which frankly we think the

Agency has shortcutted the natter a little bit or
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has not provided -- or has put sone outs that are of
concern to us and also | will admt that we're
frankly concerned about the flexibility the other
way because there are no mni num procedures or very
few m ni mum procedures put into this. They are
states with rules that say -- you know, that require

m ni mum showi ngs that be made in a nmuch nore
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detailed way or mninal procedures. W' re not
asking for a second set of hearings on the
anti degradation, for exanple. Sone of the states
are saying well, you'll have a pernit proceedi ng and
then an anti degradati on proceeding. This is al
going to be considered in one pernit proceeding.
So we're not | ooking at the sane sort of paperwork
that you nmight be worried about in other states.

| wanted to discuss finally this ONRW or
ORW proposal and all the concern that there has been
about this -- first of all, the idea that this -- |
wi sh it was such an absolute control as is
suggested, but for one thing as the rule nakes clear
you can repeal these as well as pass them So for a
nunber of reasons | believe that an ordinary
pollution permt is a much nore drastic step to take

than designating an ORW A pollution -- what goes
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wong -- what is the problemif a bad pollution
permt is issued? It's the case in which a m stake
is made that we're worried about. |f a nmistake is
made and we decide as a society to designate
sonet hing as an ORWwhen if we'd known all the facts

we woul dn't have. What happens? Well, we face the
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tragedy of having water that's a little too clean
for the period until we repeal the ORW \Wat's the
m stake that's nmade if we issue a bad permt, if we
| et somebody put pollutants into the water? We may
kill sonething that we're never going to see again.
We nay allow pollution into the water that's going
to sit on the bottomof the river for a long tine
until those sedinments are clean. So | woul d say
before you go | ooking at a whole | ot of new notice
or extraordi nary procedure for designating an ORW
maybe you should put all of these procedures on an
NPDES pernit. Maybe everybody who fishes in that
wat er shoul d be given of a notice of a new permt.
Maybe we shoul d require individual notice of every
property owner who might want to fish off of his
property. Now, we're not, in fact, asking for that,
but do I wish to contrast what the extraordi nary

noti ce and procedures and saf eguards we're asking of

L.A. REPORTING (312) 419-9292

136
peopl e who wi sh to prevent pollution as opposed to
those who wish to add pollution to the nation's
waters. That's all | have.

HEARI NG OFFI CER Tl PSORD: Wbul d you i ntroduce

the rest of the group, please?
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MR. ETTINGER  Yes. Cindy Skrudkrud, Rob More
and Jack Darin. | will admt | was laboring nore in
witing this docunent, but | do want to say they al
did reviewit, they supplied a lot of information,
sone of them a great deal of information and we've
been worki ng together for a nunber of years in
reviewi ng pernits, our expertise in working through
the permitting process and apply it in considering
this probl em

HEARI NG OFFI CER TI PSORD: Wl |, since you
i ncluded them as the four nobst notorious, | thought
t hey shoul d be introduced.

MR. ETTINGER Well, actually | should probably
| et the Agency decide who the nost notorious are.

HEARI NG OFFI CER Tl PSORD: A coupl e of other
housekeeping things. W will enter your nenmo of |aw
and prefiled supplemental testinmony as Exhibit 30 if
there's no objection, and I'mgoing to go ahead and

admt your answers to the prefiled questions as
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Exhibit No. 31 and we'll allow follow up on those
after lunch. Let's go ahead and break for |unch
Let's be back by about ten to two, that's about an

hour from now so that we can proceed w th questions
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and then we'll go to IDNR  Thanks.

(Whereupon, after a short
break was had, the
foll owi ng proceedi ngs
were held accordingly.)

HEARI NG OFFI CER Tl PSORD: Before we begin with
the questions, M. Ettinger, | wanted to |et
everyone know that | EPA had indicated to us that
t hey woul d have a USEPA representative here today
and they do have soneone here from USEPA. | know we
had several questions that seenmed to need their
i nput at the December hearing. So if anyone wants
to ask questions when we finish with DNRs testinmony,
we'll let you do that.

Ckay. Al right. Let's begin with the
I1linois Environnental Regulatory G oup that had
prefiled questions which we have adnitted the
answers to and | would note that the questions are
repeated on the answers so we'll just mark this as

an exhibit and not adnmit the prefiled questions as
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an exhibit, if that's okay with | ERG
MS. HODGE: That's fine.

HEARI NG OFFI CER TI PSORD:  And then we'l|
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proceed with --

M5. HODGE: Do you want us to go ahead and ask
these on the record?

HEARI NG OFFI CER Tl PSORD:  Actually, if you'd
had a chance to review them-- have you had a chance
to review thenf

MS. HODCE: | have.

HEARI NG OFFI CER Tl PSORD: Then | woul d say j ust
-- let's just go with followup. | think there were
copies available for people and let's just go with
followup and try and save sone tine.

M5. HODGE: And | do just have a couple
foll ow up questions.

HEARI NG OFFI CER Tl PSORD:  Ckay.

M5. HODGE: And, M. Ettinger, in your
responses to our first question on page one of
your document, and | will read this question, but
why do you think the different types of | oading
should be treated differently in antideg review and
in particular referring to your answer in paragraph

two and you indicated, we believe the context of the
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| EPA anti degradati on proposal and the overal

Il1linois regulatory systens, different |oadings
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shoul d be treated on a case-by-case basis weighing a
| arge number of factors, and also related to that on
page three of your docunent. Question nunber two,
woul d there be any | evel of review other than brief
and not brief, those are the questions, your answer
was yes. The Agency will decide what is necessary
on a case-by-case sliding-scale basis and in
followup there, do you believe that the Agency
proposal allows such case-by-case flexibility and
di scretion to the Agency.

MR. ETTINGER  Yes.

M5. HODGE: Could you please identify the
proposed regul atory | anguage in the Agency's
proposal that allows that discretion

MR. ETTINGER Well, | don't have the precise
| anguage before nme, but there's nothing in there
that precludes it. They talk about informal
consul tations, they tal k about what has to be in an
application --

HEARI NG OFFI CER Tl PSORD: Al bert, could you
face --

MR. ETTINGER  Sorry. They talk what has to be
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in an application, they tal k about infornal



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

consul tations between the permt applicant and the
Agency. | don't see anything in their proposed
regul ation that would require themto have a | ong
proceedi ng on sonmething that didn't require it.

M5. HODGE: Could you please refer to proposed
Section 302.105(c)(2) of the Agency's proposal. And
I'"msorry, there's no page nunbers.

M5. SKRUDKRUD: Could you repeat --

MR. ETTINGER What's the nunber again?

MS. HODGE: 302.105(c)(2).

HEARI NG OFFI CER Tl PSORD: Do you have it? |
have a copy.

MR, ETTINGER Could | see that? | don't have
their -- 1've got ny rewite of what they did.
don't have what they did.

MR. ETTINGER Yes. What's the problen?

M5. HODGE: Could you read just the first
sentence in (c)(2).

MR. ETTINGER  Any proposed increase in
pol I utant | oadi ng subject to NPDES permt or CWA
Section 401 certification nust be assessed pursuant
to 35 Illinois Administrative Code 354 to deternmni ne

conpliance with this section.
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M5. HODGE: Okay. And then could you al so
| ook at the Agency's proposed | anguage at Section
354. 103, and again | realize that proposed Part 354
is not a proposed Board regul ation, but | think
this is inportant for us to determ ne how t he Agency
attenpts to --

MR. ETTINGER Correct. W found the |anguage.

M5. HODGE: 354.104, and | will just read this
first sentence, a permt application for a new or
nodi fi ed NPDES pernit that proposes any increase in
pol lutant | oadi ng that necessitates the issuance of
a new NPDES pernit, nodification of existing NPDES
permt or involves an activity subject to Agency's
certification pursuant to Section 401 of the C ean
Water Act nust include, but is not limted to and
then is it true that there's -- about three-quarters
of a page of information requirements that the
application nust include.

MR ETTINGER That's true.

M5. HODGE: Do you believe that the Agency --
that this |language would all ow the Agency to
exerci se a discretion and apply the case-by-case
anal ysis that you tal ked about?

MR ETTINGER Certainly | think what -- |
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t hi nk what we've got to look at is the overal
Agency proceedi ngs here in the way they consider
permits. Yes, you could imgi ne a hardhearted
Agency that wants to have all sorts of |egislatures
mad at it saying we're not going to consider this
until you provide us with the perfect application
but I don't think that's the way the rul e works.
In fact, the rule specifically refers to informal
consultations with the Agency. So ny understandi ng
woul d be that they cone out, they talk to you, they
give the pernit applicant the information that they
had. We would then come up with an application that
was in the file that would provide this sort of
information, it wouldn't necessarily cone originally
fromthe applicant, it mght come fromthe Agency,
it might come from soneone the Agency has referred
themto to help themget this informati on and the
ni ce thing about this provision is for reviewers
like ne. Later on | would see an application in
which all the information was collected that would
answer all of these questions, which are what is
rel evant to doing the antidegradation review, but as
to each of these questions, you know, it would be --

it would include nore or |ess detail depending on
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nore or | ess study dependi ng on what the Agency
t hought was necessary.

MS. HODGE: And what about in a situation where
let's say | made an application for a new NPDES
permit? | met with the Agency and we tal ked about
it and they said yes, that's one of the easy cases,
you don't need to subnit this information. Do you
thi nk the Agency woul d have the discretion under
this rule to say that to ne as a permt applicant?

MR ETTINGER Well, | think what they would do
if they were wise is they would fill out the permt
application thenselves. That way | could see it
because there's going to have to be a docunment in
the record sonewhere which docunents that these
t hi ngs were considered. Now, here it would be
proposed to do it in a pernit application, but in
order for the reviewer to know that the
anti degradation analysis is done, a docunment's got
to be created. In a case |like what you're tal king
about where it's an easy case, | would imagine the
Agency woul d essentially say, we've got all the
i nformati on we need, we can fill out the necessary
docunent, the necessary pernit application, you go

hone, you don't have to do too nuch work.
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Alternatively, there is other information here which
woul d have to cone fromthe applicant at |east
initially, but I've got to see this as a reviewer to
know t hat at | east sonme |evel of review has been
done, but it wouldn't have to be anynore than is
necessary under the circunstances. So to |ook at ny
hypot hetical trailer hone going -- you know, trailer
park di scharging into the M ssissippi, you know,
filling out all the information here could be a
fairly short docunent.

M5. HODGE: And what about the case where | was
the applicant and the Agency agreed with nme that it
was the quick case, but what happens when you cone

intoreviewthat file and you disagree with that?

MR. ETTINGER Well, then I'll object and
that's going to happen. | think that's probably
goi ng to happen in sone cases. |I'mfrankly nore

fearful of that case than the one in which the
Agency deci des to unnecessarily put a lot of

di schargers or proposed dischargers through hoops.
I think there will be cases given the resource
limts of the Agency and the general state of
Illinois regulatory systemin which they will do

| ess studies than | will think are necessary. |
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will object and at that point they'll |ook at our
obj ections during the pernitting process and either
deci de yes, you've got a point, maybe we should | ook
inthat water a little nore carefully and see if
there's sonething, sone sensitive species there or
they' Il look at a DNR coment and say, oops, we
didn't think that water needed this sort of
attention, but now that DNR has pointed out to us
there's this sensitive species that's a mle bel ow
t he proposed di scharge, maybe we should require sone
nore studies.

So yes, there will be cases |like that and

I"mcertain there will be. There will also be other
cases in which they' Il blow off our coments and in
some cases that will be the end of the proceedi ng

and in other cases, it won't.

M5. HODGE: But as a pernit applicant, how aml
supposed to know that? How am | supposed to know
whet her | think the Agency's done a job that would
satisfy you or other reviewers?

MR ETTINGER. That's a situation that exists
now as to every pernit. They send out draft permts
constantly now, we object to them | assume the

Agency thinks as to each of those permits that we



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

L.A. REPORTING (312) 419-9292

146
object to that they have done an adequate job. W
di sagree and so we have objected and in a few cases,
changes have been nmde in response to our objections
and in other cases, no changes have been nmade and
in sone cases there have been appeals to this Board,
but that's the process. [It's an uncertain world.

M5. HODGE: Is it likely that in that situation
where the Agency nmay have done an abbrevi at ed
case-by-case reviewthat if you or some other person
wanted to chall enge, wouldn't the first place that
you woul d go would be to | ook at the required
i nformati on and see whether that was sufficient?

MR. ETTI NGER Yes.

M5. HODGE: So do you really believe that this
| anguage all ows the Agency or the pernmit applicant
any of that flexibility in applying the antideg
revi ew?

MR. ETTINGER | think you've asked the
guestion and adding really to it doesn't change it.
Yes, | really believe that this provides the anpunt
of flexibility which is justified. It doesn't give
themthe flexibility to ignore the Clean Water Act
or federal law. It doesn't give themthe

flexibility to ignore the requirements of
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antidegradation. It does give themthe flexibility
to do a short or a smaller investigation in the
cases in which that's justified.

M5. HODGE: Thank you. That's all the
foll owup questions that | have, but | ERG does
intend to fully respond to M. Ettinger's conments
that were nmade right before lunch. Sonme of that
i nformati on was new, it was not in the prefiled, but
there's one point that we feel strongly that we
woul d I'i ke to address today.

M. Ettinger clainms that industry in the

I1linois Environnental Group doesn't trust the
Agency to apply the antidegradati on review process
and | would just like to say that it's ny
understanding that this proceeding is before the
Board today because the Sierra Cub didn't trust the
Agency to do that job and we have proposed revisions
to the Agency's proposal because that proposa
sinply does not allow the kind of flexibility that
M. Ettinger is talking about and we will be
submi tting additional information. Thank you.

HEARI NG OFFI CER Tl PSORD: Thank you. Any other

guesti ons?
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revisions in addition to new or increased pollutant
| oadi ngs that would trigger an anti degradation
revi ew you al so suggest addi ng, quote, the
di sturbance of natural hydrol ogi cal conditions.
Coul d you pl ease give some exanpl es of such
di st ur bances?

MR ETTINGER Well, | think when these rules
were drafted, the Agency's rules were drafted, and a
ot of us were thinking primarily of discharges
al | owed under the NPDES permits and that's -- and
when | went through the Agency rules, | didn't think
that that |anguage applied as well to the 401
certification problemin which there's not nornally
a di scharge, per se, but there might be a stream
channel i zation project, a wetlands fill, the
construction of the damor something |ike that.
| did give exanmples in response -- | ERG had the sane
guestion and | was able to answer that question
sonething like that, | |ost the docunment, yes, on
page four of ny responses today |ERG asked the sane
guestion or a simlar question and this disruption

of natural conditions or -- natural conditions
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few places so that it's a slightly vague term |
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will grant that, but |aws can only be spelled out
so well. In the context here, | don't think its
vagueness is going to be a probl em because we're not
tal ki ng about peopl e making | oud noi ses around
wildlife or sonmething because it's only going to
apply again to NPDES pernmits and 401 certifications.
So if you're not discharging into a water or asking
for a 404 permt or a Section 10 pernmit fromthe
Cor ps of Engineers that has to have a 401
certification, you're not going to be worrying about
a disturbance of natural conditions. So in that
context, | think the phrase is fairly clear

M5. LIU.  Thank you

HEARI NG OFFI CER Tl PSCRD:  Anyt hi ng further?

MR. TANNER: | have a question. M. Ettinger
on page ten of your testinony you tal ked about the
Agency operating under a 1992 docunent in perforning
their antidegradation analysis and you called it a
draft Agency gui dance docunment. Has that docunent
been entered into the record in this proceedi ng?

MR. ETTINGER  No.
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MR. TANNER: Thank you. |Is it appropriate for
me to ask the Agency --

HEARI NG OFFI CER TI PSORD:  Yeah, | think so.
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MR. TANNER. Ms. Tonsor, is it possible for you
put a copy of that 1992 Agency gui dance docunent
into the record in this proceedi ng?

MS. TONSOR: Sure, we'll do that.

MR. TANNER:  Thank you.

MR FREVERT: 1'd like to clarify that |I don't
know t hat we have --

THE COURT REPORTER  Could you --

MR. FREVERT: M/ nanme is Toby Frevert with the
I1l1inois Environnental Protection Agency.

THE COURT REPORTER  Could you step up, please?
| can't hear you.

HEARI NG OFFI CER TI PSOCRD: W can't hear you at
all, Toby. Sorry.

MR. FREVERT: M nane is Toby Frevert with the
Il1linois Environnental Protection Agency. | just
wanted to clarify that | don't think we strictly
adhere to that draft docunent of today's activity.
W have evol ved since then

MR. TANNER:  Thank you.
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HEARI NG OFFI CER Tl PSORD: Thank you. Anything
further? Susan, you need to come up to the front,
pl ease.

M5. FRANZETTI: | just had a nunber of
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guestions --
THE COURT REPORTER  Could you identify her?
HEARI NG OFFI CER Tl PSORD: You need to identify
yoursel f as well.
MS. FRANZETTI: |'m Susan Franzetti, counse
for American Bottonms Regional Treatnent Facility.
Al, I1'd like to refer you to the sane
i ssue that you were just discussing, disturbance of
natural conditions and ny question is on whose
activities are we focusing within the intended
meani ng of this |language? |If it's -- you're tagging
it on to any proposed increase in pollutant |oading
or disturbance of natural conditions, so is it just
what the applicant caused in the receiving water?
That's what |'m confused about or is it what any
NPDES pernittees or Section 401 holders activities
have caused in the receiving streanf?
MR ETTINGER |I'msorry. |'mmssing

somet hing here. What's the distinction that we're
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dr awi ng?

M5. FRANZETTI: Well, I'mnot sure. 1'mtrying
to understand what disturbances of natura
conditions are we focusing on for the receiving

wat er .
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MR. ETTINGER  Yeah. The nornal type of
di sturbance of natural conditions would be sonething
like a stream channelization in which you would take
a neander out of a streamand | think if you -- and
that's the sort of activity that |I'm|ooking at.

M5. FRANZETTI: Right, | understand fromthe
answer to your question -- fromthe question that
was posed to you what types of activities you

i ncluded within the neani ng of disturbance of

natural conditions. |'mnot sure, though, which
ones are relevant here. |In other words, if I'ma
di scharger, |'mnot proposing any increase in

pol lutant |oading, but in the receiving water |

di scharge to there have been di sturbances of natura
conditions. Wen ny permt cones up for renewa
does this | anguage cause an anti deg revi ew because
t here have been disturbances in the receiving water

that | discharged to, whether or not | maybe have
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thi s | anguage.

MR, ETTINGER  Well, | guess what would trigger
that |anguage is you're requesting a pernmt -- you
requested a pernmit to do that in the past or you are

doing it in the future if there's -- the idea of
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this di sturbance of natural --

M5. FRANZETTI: To do what in the past?

Because | have a permt and | discharged?

MR, ETTINGER  The di sturbances of natural
conditions is really targeted not at the di scharge
situation. It's targeted at the 401 certification
situation and we're tal king generally about wetl ands
fill or streamchannelization permts. So if you
have a pernit like that, then that's what we're
focusing on. 1'mnot --

M5. FRANZETTI: All right. So not the NPDES
di scharger who didn't cause a stream channeli zation
or wetlands filling type activity?

MR ETTINGER: Yeah

M5. FRANZETTI: Changing nore of the physica
conditions of the receiving waters, is that what

you're getting at?
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MR. ETTINGER |'mreading this again, |
certainly did not anticipate and |I'mnot sure how
you're reading this so that an NPDES di schar ger
woul d be affected by this. | mean, if you were
di scharging to a water and sonebody el se channeli zes
it, that might prove to be relevant in sone way, but

that's not going to affect your permt directly.
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M5. FRANZETTI: And again, |I'mnot trying to be
difficult, but I'"'mhaving trouble with the intended
meani ng of this |language. So if since ny |ast
permit was issued sonething has caused a di sturbance
of the natural conditions in the receiving water as
you expl ai ned what that's intended to include, then
it could trigger -- that situation could trigger an
antideg review when ny pernit comes up for renewal ?
If there's been stream channelization -- let nme use
a specific exanple, since ny last permt was issued
there has been a stream channelization that has
occurred in the receiving water | discharged to,
when ny pernit cones up for renewal will that
trigger an antideg review?

MR. ETTINGER Not normally. | nean, | can sit

here --
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MS. FRANZETTI: \When would it?

MR. ETTINGER -- and just barely -- | can just
barely think of sone hypothetical situations. [If --
and it's really alnmost hard for me to come with a
hypot heti cal situation, but if you were discharging
into a channel which because of its neanders and,
you know, the way the channel was forned it was

doing a better job of removing the pollution than it
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was after they channelized the stream nmaybe that's
sonet hi ng the Agency would want to | ook at again,
but that's certainly not my -- that's not the
situation | was anticipating here. Wat |I'mtalKking
about is discharge permts and 404 pernmits and we're
just -- I'mnot imagining a situation in which 404
type activity is going to change a discharge pernit.

M5. FRANZETTI: All right. So would you agree
t hat under your proposed | anguage, if |I'm an NPDES
di scharger and |I'm not proposing a new or increased
| oadi ng, then your proposed additional |anguage
woul d not trigger an antideg review for ne?

MR. ETTINGER Are you on C here? |'msorry.
Are we --

M5. FRANZETTI: 1'mon (C)(2).
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MR ETTINGER (O (2).

MR MOORE: You're on (Q(2)(c), correct?

M5. FRANZETTI: I'mat (C(2). | could also
be, | guess, at (Q(2)(c), but | was reading it from
(O (2), any proposed increase in pollutant |oading
and then your new proposed | anguage or di sturbance
of natural condition that has occurred since
Novenmber 28th, 1975.

MR ETTINGER R ght.
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M5. FRANZETTI: So | sinply want to nake sure
that if I'man NPDES discharger --

MR, ETTINGER Ch, | understand. | understand
what your concern is and | guess that could be
reworded slightly so that it was any proposed
i ncrease in pollutant |oading authorized by an NPDES

permit or disturbance of natural conditions under a

404.
M5. FRANZETTI: | think that helps a lot.
MR. ETTINGER That would take care of your
probl em

M5. FRANZETTI: And that was your --
MR ETTINGER: That was what was i ntended.

M5. FRANZETTI: Ckay. Thank you. No further
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guesti ons.

HEARI NG OFFI CER Tl PSORD:  Anyt hing further?
M. Andes, please cone to the front and identify
yoursel f, again, please, for the record.

MR. ANDES: Fred Andes with Barnes & Thornburg
and | just have a few

M. Ettinger, back on the same provision,

302.105(C) (2).

THE COURT REPORTER  Coul d you repeat that

nunber agai n?
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HEARI NG OFFI CER Tl PSORD:  And pl ease speak
sl ow y.

MR, ANDES: 302.105(C)(2). Correct me if I'm
wrong, but doesn't it say that any increase in
loading -- for any increase in |oading the applicant
has to denmonstrate that it's inplemented all
technically and econom cally reasonabl e neasures and
that the activity will benefit the conmunity at
| arge? That applies to every single increase in
| oadi ng, correct?

HEARI NG OFFI CER TI PSOCRD: Let me -- you see (O
(2) --

MR. MOORE: You're actually on --
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MR ANDES: (Q)(2) --

MR MOORE: (Q)(2)(b).

MR. ANDES: (O (2)(b).

THE COURT REPORTER  Who is he?

MR MOORE: Not (Q)(2).

HEARI NG OFFI CER Tl PSORD:  You need to --
M. Moore, you need to identify yourself so the
court reporter --

MR. MOORE: |'msorry. Robert More from
Prairie Rivers Network.

THE COURT REPORTER  Thank you.
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MR. ETTINGER Ckay. That's what -- that was
t he Agency's | anguage that you're referring to,
right?

MR. ANDES: Right.

MR ETTI NGER  Ckay.

MR. ANDES: |Is there anything in there about a
sliding scal e?

MR. ETTINGER No. | nean, the word sliding
scale did not apply here -- | nean, did not appear
inthis text if that's what your question is.

MR. ANDES: |s there anything that says that

there are differing |l evels of review?



13

14

15

16

17

18

19

20

21

22

23

24

10

11

MR ETTINGER | think -- well, if your
guestion is is there anything in this wording here
that says that, you and I can both read it and I|']
agree with you that the word sliding scale and
reasonabl e revi ew do not appear in this place where
| would read it if | were you, as a clever |awyer
i s under denonstrate and you woul d see that there
woul d be different | evels of denpbnstration dependi ng
on what you're tal king about.

MR. ANDES: |s that necessarily true? The
Agency coul d have just one |evel of review for

everything if they wanted to?
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MR. ETTINGER They've told us that they will
not do that and they would be very foolish to do
that and I see no reason to believe that they woul d
do that.

MR. ANDES: Ckay. Now, in the showi ng that you
have to make in every increase that the activity
benefits the community at large, are you aware of
any definition of what benefitting the conmunity at
| arge means?

MR, ETTINGER Well, first of all to come back

to denonstrate, it's been pointed out to nme that
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same | anguage, shall denonstrate, is in the existing
rule. So if that doesn't work, we've got a problem
al ready and have had one for a long tine.

MR ANDES: I'Il conceit that, but --

MR ETTINGER. Ckay. And --

MR ANDES: But that doesn't nean this is the
right way to go?

MR ETTINGER Well, | agree with you, it
doesn't mean it's the right way to go, but it does
point to the fact that we necessarily have to use
| anguage in context and that given the way the
Agency said they're going to handle this and the

overall way that the 354 rules that they have
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hel pfully given us speak, | think it's reasonabl e
to say that, you know, we're going to be | ooking
nore thoroughly at certain types of things than
others and even this | anguage, technically and
economi cal ly reasonable, that has the word, you
know, what we're going to be doing is |ooking at
what's technically and economically reasonabl e and
that's going to be varied fromsituation to
situation in the depth in which you're going to be

| ooking at that. There's only a certain -- there's
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a very limted nunber of ways to deal wi th nunicipa
sewage. W're not going to have to do, you know,
15-volune ElISs to consider the alternatives.

MR MOORE: If | could add sonething to that.

HEARI NG OFFI CER TI PSORD: | need to have you
sworn in.

(Wtness sworn.)

MR. ANDES: Let ne continue asking hima couple
of other questions. Let's -- you just tal ked about
nmuni ci pals, let's shift to industrials for a
nmonent, particularly with regard to benefiting the
conmunity at |arge.

HEARI NG OFFI CER TI PSORD:  You need to sl ow down

alittle bit.
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THE COURT REPORTER. Pl ease, pl ease

MR. ANDES: Wth regard to benefiting the
conmunity at large, the question | asked you was are
you aware of any definition of that ternf

MR. ETTINGER In the draft regul ati ons they
list -- in the draft 354 regulations they list a
nunber of things which they woul d consi der purpose
of anticipated benefits of the activity, proposed

activities, and then it lists a series of benefits.
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MR. ANDES: Factors.

MR ETTINGER  Factors.

MR. ANDES: Let ne ask you, for example, if you
had a situation where a conpany wanted to nake nore
-- say they're an alum num plant, they want to nake
nmore alumnium it's not going to increase the
amount of jobs at the plant or have any other real
i mpact on the community, but the econony is better
at some point and they want to make nore al um ni um
at that plant and there's a tiny increase in |oading
as a result. How does that -- they have to make a
denonstration that their activity benefits the
conmunity at large, correct? How do they do that?

MR. ETTINGER | think what they do is pretty

much what they say here, they list a nunber of
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different things fromwhich it is nore al nost
presuned that this does benefit --

MR. ANDES: |s there any presunption? |Is there
any presunption there? It's just a lists of
factors.

MR ETTINGER It's a list of factors, that's
correct.

MR. ANDES: Okay. So there's no presunption
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that things at any particular |evel neet the test of
benefiting the comunity at large? It's totally up
to the Agency?

MR ETTINGER | don't think that's quite true.
As a practical matter, we all live within a society
i n which conmpanies are generally allowed to nake
nore noney if they're not hurting anybody else in
doing so and | think that anybody who objected to
that permt sinply on the basis that all they were
doi ng was maki ng nore al unmi niumthat people want to
buy, woul d be under a thin ground.

MR. ANDES: So is it your reading that the
conmunity at large or the econonic and social
devel opnent test as EPA has laid it out is net if
the conpany just cones in and says | want to nake

nore noney at this plant? Wat el se do they have to
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show?
MR ETTINGER | think the main thing they
woul d have to show is that they need to have this
i ncreased pollution in order to do that.
MR ANDES: Well, but that's not the test. The
test is whether the activity benefits the comunity

at large. |In other words, the expansion of the
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pl ant has to benefit the community at |arge. How
could they make that show ng?

MR, ETTINGER | think that the nornal
presunpti on would be that if they are making nore
al umi num that they are probably benefiting the
conmunity at | arge.

MR. ANDES: But you don't see that presunption

anywhere there or in EPA guidance on this issue,

correct?
MR, ETTINGER | can't -- | do not know t he EPA
gui dance with a sufficient detail. Perhaps

M. Pheifer (phonetic) could help you with that.

MR. ANDES: | think my recollection is at |east
| stated is that fromthe EPA standpoint the
anal ysis focus is on the community.

HEARI NG OFFI CER Tl PSORD: M. Andes, you need

to sl ow down.

L.A. REPORTING (312) 419-9292

164
MR. ANDES: |'msorry. | believe that the
anal ysis needs to focus on the conmunity where the
di scharge is located. 1In this case, where the issue
is sinply that the conpany wants to produce nore of
its product and we can't identify a tangible benefit

to the conmunity where the discharge is |ocated from
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t he standpoint of tax revenue or jobs, et cetera,
does that nean that the conpany fails the
anti degradation test and cannot do the increase?
MR. ETTINGER No. You're taking -- that
| anguage is directly fromthe federal regulation
If we were to apply what you just said, they
shoul dn't have granted any of these pernmits in the
| ast 25 years.
MR ANDES: Well, | don't think that's the
i ssue under this proposal
MR. ETTINGER Find me the federal regulation
It says that's the social or econom c necessary
| anguage that conmes fromthe existing federa
regulation. 1In fact, what | think you' re proving is
what we all know as |awyers, which is that
regul atory | anguage has to be dealt with in context
and you can't define every termthat's used in any

regulation. |If we go back -- let's just read the
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federal |anguage on that, that is -- with all due
respect to this Board, they didn't -- they can't --
they did not wite and cannot rewite 40 CFR 131.12.
It says here that water quality shall be maintained

and protected unless the state finds after ful
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sati sfaction of the intergovernmental coordination
and public participations provisions --

HEARI NG OFFI CER TI PSORD:  You need to sl ow down
alittle bit. She can't get it all

MR ETTINGER: |'m sorry.

MR. ANDES: Thank God it's not just ne.

MR ETTINGER [|I'min the wong place, any way
so it's a good thing. Yes, it does. | was in the
right place. That allowi ng |ower water quality

is necessary to accomodate inportant econom c and
soci al devel opnent in the areas in which the waters
are | ocated.

So the problemis if there's any anbiguity
in the proposed Agency regulation, it's no nore
anbi guous than the federal statute and to sone
degree we are -- it is going to be necessary to | ook
at this language in the context of our society and
what we believe people should normally be allowed to

do if there isn't a reason not to allow themto do
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t hat .
MR. ANDES: But | think our question is not
whet her there's anbiguity, see, | think the question

and what you're telling me is in this kind of
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exanpl e | haven't heard any concrete application of
the rule that would say yes this can go forward
under the regulations. |If there's no way to
identify a direct benefit to that conmunity, then
anti degradati on becones a nmmjor problem doesn't it,
because it could say, you can't do that change, even
though it's a tiny change, which goes back to our
feeling that there needs be a de mnims level to

| et those kinds of mnor changes go forward.

MR, ETTINGER Well, | don't know if we should
be arguing with each other on the record, we'll have
plenty of tinme to do that later, although if -- or

if people want to hear it we can.

What the basic thing is here is yes, the
rule is alittle vague, but in practice the way it
has worked is that -- and has to work is that people
| ook at these things and they decide is this
socially beneficial in the context of the way we're
doing it and the way we have to use | anguage in

English in our practice here, and as a practical
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matter, those permts have all been granted for 25
years.

MR. ANDES: And you're been arguing that the
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way they've been doing it is illegal?

MR. ETTINGER |'ve been arguing that the way
they've been doing it is illegal because they don't
ever consider alternatives. What they generally do
is they go ahead and give the permt w thout show ng
the public what their reasoning is, wthout any
explicit consideration of alternatives. |If you cane
into that case in which they had consi dered
alternatives and said, you know, this is our choice
as an Agency, as a society, that this is a very
small increase. W believe it's justified by the
need or desire of this conpany to nake noney and
our general -- sonebody w shes to buy that
aluminium |'ve got a docunment there, |'ve got an
anti degradation analysis, that particular discussion
of social and econonic benefit is before me and A
I'"mnot going to object to that, but even if
sonebody el se does, they're A going to |oose in
front of the Agency and B, they'll probably loose in
front of the Board unless there's a good reason not

to.
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MR. ANDES: The question I'lIl |eave to be

addressed |l ater by EPA, and |I'mglad we have staff
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here, is whether EPA's policy is that in increase
justified sinply by the conpany's desire to nake
nore product or nmake nore noney neets the
anti degradation test and woul d be granted. W' ve
al ready discussed that, but I'mvery interested to
hear what the federal answer is on that question

HEARI NG OFFI CER TI PSORD: Are there any nore
guesti ons?

THE COURT REPORTER  Excuse nme, |'mgoing to
flip my tape.

(Brief pause.)

HEARI NG OFFI CER TI PSORD: And then whenever

you're ready, you can swear in M. Thonas.
(Wtness sworn.)

HEARI NG OFFI CER Tl PSORD: W have the prefiled
testinmony of David L. Thomas, Chief, Illinois
Natural History Survey and | will admt that as
Exhibit No. 32 if there's no objection. Seeing
none, it's admtted as Exhibit No. 32. M. Thonas,
woul d you like to give us a brief sumary?

MR. THOVAS: Basically, the Natural History

Survey has been collecting data on Illinois rivers
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and streans for up to 140 years. W're a little



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

over 140 years old, but particularly over the | ast
100 years the first fishes of Illinois publications
was 1908, | believe and one of the objectives of our
testinmony is go on record with what we know about
the streans in Illinois, particularly those that we
thi nk are of exceptional ecol ogical characteristics
and so one of our objectives is to |lay out some of
the primary streans that we think have exceedingly
hi gh i nportance ecologically in the state. Mst of
these are a larger list that we present, 40-sone
streanms have threatened and endangered -- state

t hreat ened and endangered speci es.

The second part of our testinony was
really just some comments on the whol e proposed
procedure for designating outstandi ng resource
waters. As an Agency, we have been involved in the
past in doing econonic evaluations. W find the
present proposal exceedingly difficult to conply
withit. |If, in fact, one is to do a true econonic
eval uation, | have a particular concern because |'m
not sure that ecol ogical functioning has ever taken
i nto account econonically.

VWhat does it nean economically to | oose a
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popul ati on of a species froma stream segnent? |
don't think as scientists and econom sts we put

val ues there and yet we know there is a val ue.

Ri ght now the state is |ooking at spendi ng
potentially up to a billion dollars to restore the
Illinois River. So it obviously has sone val ue that
it lost, but we don't have good econonics to nake
those kind of determinations. So what we usually
get are things we can get our hands on, the value to
a conpany of putting in a discharger to a conmunity,
but we often don't have the values for the resource
that may need to be protected. There are scientists
wor ki ng on that, but we're ways off fromtruly being
able to deal with that issue.

And the third point was we picked out four
stream stream segnents that we thought were of such
hi gh ecol ogi cal val ue that they needed nore
i mediate protection. | think it's up to this Board
whet her the outstanding resource waters is the way
to provide that or not, but | think as ecol ogists
and as scientists we felt that these particul ar
stream segnments were in high need of protection.
thi nk one of the reasons we picked these is that

they were al so ones that had a fair anpunt of state
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and in sone cases federal |and along them They had
relatively few dischargers. | did erroneously say
no and it has been adequately pointed out that there
are sone dischargers on the water bodies that we
sel ected, but basically, if you look at it as a
state, these are water body segments that are
relatively undisturbed, if you will, and have
relatively few di scharges.

HEARI NG OFFI CER Tl PSORD:  Wbuld you like to
i ntroduce --

MR. YONKAUSKI : Kevin Cunmings is Dave's
associate and will be suppl enenting testinony from
Dave if technical matters come up.

HEARI NG OFFI CER Tl PSORD: Okay. Then let's
go to the prefiled questions fromthe Illinois
Envi ronment al Regul atory G oup.

MR. YONKAUSKI: Do you want to read the
guestions or just --

HEARI NG OFFI CER TI PSORD: It woul d probably be
best if we let Ms. Hodge read the questions and then
we'll let you answer them if that's okay with
ever ybody.

THE COURT REPORTER  Could | get Ms. Hodge to

cone a little closer?

L.A. REPORTING (312) 419-9292
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HEARI NG OFFI CER Tl PSORD:  Coul d you come
forward a little bit, because she's having a hard
time hearing you guys?

THE COURT REPORTER |I'msorry. Thank you.

M5. HODGE: W had just a few questions for the
Department of Natural Resources and in your prefiled
testimony, Dr. Thomas, you had asked the Board to
designate these four water bodies as ORW. M first
guestion is, what was the process that you went
t hrough when deciding that the Mddle Branch, North
Fork Vernmillion River drainage should be designated
as an ORW? Coul d you describe the process and coul d
you tell us what infornmation you considered.

MR. YONKAUSKI: That's basically the sane
qguestion for each of the four?

MS. HODGE: Yes, it is.

MR YONKAUSKI: | think Dave has one --

THE COURT REPORTER | can't --

MS. HODGE: That's fine.

HEARI NG OFFI CER TI PSORD:  She coul dn't hear
you.

MR. YONKAUSKI: It's basically the sane
qguestion for all four streans and | believe Dave

has one om nous answer for all four questions.
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MR. THOVAS: When we did the first report,
which is an addendumto ny testinony called
Biologically Significant Illinois Streans, | believe

it was published probably in 1992. W based it on
the data fromthe Illinois Scientific Survey over
100 or nore years, but we also | ooked at collections
made by others in Illinois. So | believe they
visited a nunber of different nuseuns around the
country that had collections fromlllinois where we
had verified and vouchered speci nens that we coul d
exam ne to determnmine what popul ations were in those
stream segnents.

The response that we prepared for all four
guestions basically is this: We went through a
process to identify the streans and to sel ect those
wi th threatened and endangered species, high
diversity and/or high quality habitat and we defi ned
this -- what we nean by that in the testinony.
These four stream segnments were selected for ORW
designation at this tine for the foll owi ng reasons:
One, they are anobng the nost biologically diverse
streams in Illinois; two, all four have state
t hreat ened and endangered species; three, Lusk Creek

is the nost biologically diverse streamin the state
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for EPT taxa and what that neans Epheneroptera,
Trichoptera and Pl ecoptera, those are three groups
of insects. They're often used to | ook at water
qual ity because they're good -- if you have a nunber
of those species, it's a good indicator that you
have good water quality.

The fourth reason was the M ddl e Branch of
the North Vernmillion River has nore threatened and
endanger ed species than any other stream segnment in
the state. It also has a federally listed
endangered species, this is a species of nussel.

Five, the Mddle Fork of the vermllion
River is only Illinois River with federal wild and
scenic river status.

Six, all four of these stream segnents are
in small watershed basins with few or no industrial
or community di schargers. So the economic inpact of
ORW desi gnati on should be mininal.

And the seventh is that all four stream
segnents, or at |east sone portion of each, run
t hrough federal, state or county-owned | ands at
least in portions and if there is interest by the
Board, | do have sone G S maps that show a little

nore detail of those stream segnents. | wasn't sure
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if that would be requested here because of the
Board's designation that they won't consider at this
time those four streans for ORW designation

M5. HODGE: Thank you. We may have --

MS. HRNER: |'mDeirdre Hirner with | ERG
As a followup, on the four waters that you
nom nated or that you suggest be nom nated, one has
a 43-mle -- square nile drainage, one a 438-square
nm | e drai nage, another an 88-square nile drainage
and anot her a 43-square m | eage drainage. How do
you know -- how woul d you characterize those
drai nage areas or the watersheds? What is the type
of devel opment that exists within those watersheds,
of particular interest one that's 438 square miles
in size.

MR THOVAS: Most of them have forested
riparian water -- a conponent of the watershed. Two
of themthat are in the Shawnee National Forest are
nostly forested, but relatively little devel opnent
around them The | ongest stretch is
the Mddle Fork Vernmllion River, which was
designated wild and scenic and as you poi nted out,

there is a discharger on that and probably a few
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characterization on this.

M5. HRNER. Let's say in the -- let's just
sel ect one, the Mddle Fork Vermllion with a
438-square mle drainage area, would you generally
say that that is a devel oped or undevel oped
wat er shed and i ncludi ng, just including, because if
we think about it and I know you all are aware that
what ever happens in the water is generally the
result of what's going on on the |ands that drain
into that water and so would you characterize it as
sem -urban, residential, agricultural, how would you
characterize the uses, the | and uses of that
wat er shed?

MR THOVAS: Yeah, | nean, there are sone
agricultural, there's a nunber of state parklands
that are along there. | nean, one of the reasons it
was Wil d and scenic was because there's relatively
-- | would say -- | wouldn't undevel op or devel oped,
but there's a relatively | ow ambunt of devel opnent
along that river and so it does have scenic
characteristics if you' re canoeing on the river of

which there's a lot of recreation so --
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that part of the national wild and scenic river
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system is it a wild, a scenic or a recreation
because those carry different decrease of --

MR. THOVAS: M understanding was wild and
sceni c.

MR. YONKAUSKI: | believe that's right.

M5. HIRNER: That was just my question. And
how would you -- is there the ability to control --
what would be the ability to control or to regulate
devel opnent wi thin that watershed?

MR THOVAS: You nean based on its status?
I"'mnot really sure. | know there is sone
devel opnent that's going on in terms of -- |'mnot
sure of all the restrictions. You nean the
restrictions that are afforded by having a wild and
sceni ¢ status?

M5. HHRNER. No. The ability to control let's
say conmunity growh or to control increased
agricultural production or increase those |and uses
that could potentially increase discharges into that
river.

MR THOVAS: |I'mnot really sure. | know
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or state parks would not |ikely be devel oped

anywhere in the near future, but |I'mnot sure about
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some ot her areas.

M5. HI RNER. Now, based on your work in the
Natural Hi story Survey, would you just, if you can
today or just as a point of interest, nmaybe a point
of conparison, would you be able to identify a
couple of other rivers that are designated either
out st andi ng national or outstanding state resource
waters in states -- in surrounding states that have
t hose designations currently on the books and be
able to conpare or contrast the characterization of
t he uses and devel opment of the watersheds of those
waters with those which you proposed for designation
t oday.

MR THOVAS: | couldn't do that now. That is
sonet hing that we could probably provide you sone
information on. It mght take a while.

M5. HHRNER: | just ask that because there are
some which I'"'mfanmiliar where the entire watershed
-- they warrant that designation sinply because the

entire watershed is under nore or less total control



21

22

23

24

10

11

12

13

14

15

16

17

18

19

of the state entities of a managenent agency t hat
can absolutely assure that there will be no
addi ti onal devel opnment of watershed. So | think to

fully understand your proposal for designation it
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woul d be inportant to have sone other ways to
conpare it. That's all

HEARI NG OFFI CER Tl PSORD:  Thank you. Any
addi ti onal questions? Let's go ahead and let M.
Moore ask his question

MR MOORE: |I'msorry. | noticed in |Iooking

through the list of outstanding waters of high
ecol ogi cal significance that the Natural History
Survey identified, it seened like there were a | ot
of streanms and stream segnents identified that
happened to be in -- that could be viewed as | ow
flow streans or have 7QL0 flows of zero. That seens
to be odds with one of the criteria that the Agency
spelled out in four ORWwaters. In your opinion, is
the fact that a streamhas a 7QL0 flows of zero, is
that significant in determning its ecol ogica
si gni ficance.

MR. THOVAS: No, it certainly wouldn't be

significant in deternining its ecol ogica
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significance. There are a |lot of other factors
that come into play, groundwater, springs that may
conme into a stream | fished a |lot of troubled
streams in New England that would dry up in places

and yet in other areas would have flow. So a |ot of
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it depends where you neasure flow and the fact that
sone of these streams even very biologically
producti ve ones may not have a flow fromone pull to
another, it doesn't nean that they can't maintain a
di verse and bi ol ogically productive final

MR CUM NGS: Could I clarify?

HEARI NG OFFI CER TI PSORD: | need to have you
sworn in.

(Wtness sworn.)

MR CUM NGS: Yes. In fact, your question
about 7Ql0 flows of zero has little ecol ogica
rel evance because as we pointed out, three of the
four streans that we proposed for
this inmedi ate ORW desi gnations have 7QL0 of zero
and yet they remain and are sone of our highly
prized ecological areas in the streans of the state
of Illinois. So this idea of the 7QL0 zero having

to have special consideration or having to have
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sense from an ecol ogi cal standpoint.

MS. LIU: Good afternoon, Chief Thonas.
It's very evident fromyour testinony that the
Department of Natural Resources, as well as the

Natural History Survey, is poised to propose or
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nom nate sone ORW. | was wondering if you were
envi sioning the departnent or the Natural History
Survey having some kind of a regular review where
you woul d propose those types of waters on an annua
basi s or sonething al ong those |ines?

MR. THOVAS: Well, one thing we tal ked about is
there is a need to sort of update the origina
report that we did which is alnmost 11 - nine or 11
years old now and | think that's sonething inportant
to do. \Whether we'd be the ones designating or not
that would be narginally our role. W are nore the
sci ence branch of our Agency.

I think one of our roles -- that's one of
the roles that I"'mtrying to play here in this
testinmony is to present to you what we know about
sone outstandi ng aquatic resources in the state and

I think we can readily testify that sone of these
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just maintaining present water quality standards,

but whether we would be the ones to go ahead and
actually work to propose, |I'mnot sure. Qur Agency
has said and |I've conferred with our people that do
economi ¢ eval uations, we're not sure under the

present standards that we coul d have the resources
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even within DNR to actually neet one of the
requi renents for designating NORWif we had to go
through the full process as is presently outlined
so. ..

M5. LIU  Wuld the Departnent or the Natural
Hi story Survey be willing to work with citizens
groups on a teameffort to nom nate ORW?

MR. THOVAS: W certainly are -- as state
Agency we're always prepared to share the
information that we have now and we have |ots of
different projects now W're working with various
wat er shed groups around the state, sone of them may
end up having an interest of doing this kind of
designation. Actually, we probably prefer to work
that way as a resource to them as opposed to

oursel ves taking necessarily a lead in providing a
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M5. LIU In your prefile testinmny you say
guot e, adding an econoni ¢ anal ysis requirenent nay
make it inmpossible to designate an ORW unquote.
Your sentinent was echoed several times over in
public coments that the Board received. On the
ot her hand, | ERG has stressed what a profound

econoni ¢ inpact this designation could have on
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surroundi ng | and uses. Can you think of a way that
woul d hel p the Board to wei gh both the environnental
and the social/econonical information objectively?

MR. THOVAS: That's a very good question
I"mnot sure | could answer it. | do want to
clarify it's not that I don't think | ooking at the
soci al and economic factors aren't inportant, they
certainly are. | think what was asked for, though
interns of the type of econom c evaluation of both
present and potential future econonic devel opnment
that m ght occur is an extrenmely onerous one. How
are you going to know? Now, communities could cone
forward and tal k about |onger range plans and the
types of developnent it would Iike to see and it

woul d certainly seemfitting that the Board take
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As | did testify earlier, though, I think
it is also inportant that we | ook carefully at what
is the value of the systems, the ecol ogical val ue
and beyond that, a broader societal value. | just
saw an article fromthe New York Tines this weekend
that said bird watching nowis a $25 billion
i ndustry. Well, we don't put a val ue

to bird watching on a river stretch or even the fish
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probably fromthere and yet they do have a val ue and

| think a real challenge in the future is to provide

sone value. |If you don't do that, then it's a very
one-si ded econom c evaluation. |It's not truly
reflecting the economics to the society. 1It's not

reflecting that a ot of communities right now are
spending a lot of noney trying to restore areas that
have al ready been degraded. So as a society, we're
saying we're willing to spend it, but we don't do
the econonics up front to say what is it going to
cost if we loose it and |'mjust arguing that we
need to do that. | don't have an answer for you.

wi sh | did because all those things have to be taken

i nto account .
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M5. LIU In M. Ettinger's prefiled testinony
he suggested that appropriate officials fromthe
Department of Natural Resources should review all
the draft NPDES permits and 401 certifications to
assure that resident species are not being
overl ooked in the analysis and he nentions that's
al ready been done to sone extent and | was wondering
how you think that the Department coul d be
ef fectively included in either this rul emaking or

t he Agency proceedi ngs?
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MR. THOVAS: |I'mnot sure that | can really
conment on that. | know that there are parts of
our Agency that do provide information at present
to the Illinois EPA as part of their review |
don't think I'mprepared to coment on how that is
or isn't working so...

M5. LIU  Thank you very much.

HEARI NG OFFI CER Tl PSORD:  Anyt hing further?

MR. MELAS: A nmonent ago you said ONRW - -

HEARI NG OFFI CER TI PSORD: N ck, we can't hear
you.

MR. MELAS: A nonent ago you said ONRW  Now,

we' ve had sone testinmony here that we really ought
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to use that term |Is there any intrinsic value in

using the N --

MR THOVAS: | didn't -- | actually didn't even
realize | used it. No, we've just been referring to
t hese as outstanding resource waters, OR -- nore

scientifically what we've been testifying are waters
t hat have out standi ng ecol ogi cal characteristics,
hi gh bi odi versity.
MR. MELAS: ORWis a sufficient enough acronynf?
MR, THOVAS: | would think so.

MR. MELAS: Wuld M. Ettinger like to say
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anyt hi ng about that because | noticed that you --

MR ETTINGER Well, it's just the federal term
is ONRWand so if we use the sane term nol ogy that
the federal rule does, it would be obvious to people
who are coming into the state what we mean when we
use that term This was a matter -- it's not going
to break our hearts if you use a different
term nol ogy or call them Ral ph for that natter. The
point is if you use the sane term nology as the
federal governnent, it's going to be easier for
peopl e who are reading the rules to know this is an

ONRW desi gnation than it would be if you use a term
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that's simlar, but not quite like the federal term

|"mparticularly worried about if you | ook
at the Indiana rules, they have about six different
term nol ogi es they used with different
classifications and they're all close and a little
different, like ones an outstanding state resource
water or a pretty good state resource water or kind
of outstanding and you read themall and it's very
hard to track, you know, what it's doing. So ny
suggestion was just to use the federal termn nology,
but that's not the nost inportant issue we face.

MR. MELAS: | agree.
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HEARI NG OFFI CER Tl PSORD:  Anyt hing further?

M5. McFAWN: | had a question about what we're
tal ki ng about earlier just shortly ago, the econonic
analysis and it's concerning the thing you nmi ght not
be able to achieve ORWstatus for some of the
streans and i npossi bl e because of the econonic
anal ysis requirenment. Not to put you on the spot,
but I wonder if you were tal king about perhaps in
the future being able to cone up with that kind of
econonmic information to attach some kind of econonic

anal ysis to naintaining a stream using nmaybe what it
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woul d cost to recover a streamin the environnent
around it. If we keep that kind of requirenent in
the ORWrules, do you think that will generate
i nformati on on the econonic benefits?

MR. THOVAS: Not probably in and of itself.
| think there is a lot of interest. 1've talked to
some scientists that have been involved in trying
to |l ook at the econonic val ue of ecol ogica
functions. |In fact, there's this Costanza
(phonetic) paper that's out, |ooked at it worl dw de
and said it's sonething like two and a half tines
the world gross product or whatever. People will

argue those over those nunbers and, you know, a | ot
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of themare pulled out of the air, some have nore
solid foundation. | think the fact their paper is at
| east raising an awareness that there is a val ue
that we haven't been able to well quantify, but we
probably need to particularly as nore and nore of
t hese di scussions get down to econonmics. | think
it's going to be very inportant that we do an
across-t he-board economi ¢ eval uati on and we do
consi der the val ue of sonme of these areas that there

is an econonic val ue even though we nay have trouble
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putting a dollar -- a good dollar value on what that
economics is. W do it for fish kills and bird
kills, sometines we'll put a dollar value per fish
per bird, well, that's just an estimate. | nean,
sonet hing that may be used to find, but it is
recogni zing the fact these do have a val ue and so
anyway, | think that's sonething that we need to
t hi nk about .

M5. McFAWN: It probably doesn't come within
your Agency or Departnent's purview, does it?

MR. THOVE: Not within the Natural History
Survey, but there are others within the Departnent
of Natural Resources that are nore involved in

| ooki ng at sonme of the econonic affects of the
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policy or whatever that woul d have probably nore
i nvol venent in something like that.

M5. McFAWN:  So they night be devel oping the
gui delines for that kind of quantifications?

MR. THOVAS: No, | wouldn't say --

HEARI NG OFFI CER Tl PSORD: Coul dn't hear you.

MR. YONKAUSKI: Yes. There's a nmenber of the
staff that's putting together a research proposa

to do exactly that, |ooking to econom c val ues and
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how t o use econonics in the evaluation of
out st andi ng resource waters.

M5. McFAWN: Do you know does any ot her
agencies at the state level, be it for the purposes
of tourismor anything like that, evaluate the
state's natural resources and noney it m ght
gener ate?

MR. THOVAS: Well, our Agency a nunber of years
ago actually did a report on watchable wildlife and
this is not -- we have figures for hunting and
fishing, but they actually did for people that just
want to canp or watch birds or just enjoy the
outdoors and if | renenber rightly, it was about
three-quarters of a billion dollars a year for the

state of Illinois.
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So, again, there is a large value for
peopl e just enjoying areas. They're willing to
spend nmoney to visit an area that's in a natura
state, but, again, | don't think people quantify
where they say well, this section of streamhas to

be broken down as to have 100th of that val ue and
t heref ore should be $100, 000 -- $100, 000, 000 or

sonething. W just -- we haven't done those types
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of anal yses, but -- yeah, the first paragraph of

nmy testinmony does point out something on the
recreational values and | said we do have better
dollars there in terns of fishing days or hunting
or those types of values that can be better
gquantified and there are other data which | didn't

i nclude here for bottomland forest in terns of the
resource that can be harvested, but in ternms of
sort of the less easily quantified, which is what

| mentioned before in terns of nore esthetics and
use of various areas because of their natural state
we don't have values on that and we don't have

val ues on what a threatened and endangered species,
what does the | oss of that nmean. W haven't put an
econom ¢ val ue on that.

M5. McFAWN:  Thank you, M. Thomas.
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HEARI NG OFFI CER Tl PSORD:  Anyt hi ng el se?
Thank you very nuch. W appreciate your coning
today. We're going to take a ten-mnute break and
then we'll conme back and maybe have some di scussion
wi th the Agency.
(Wher eupon, after a short

break was had, the
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foll owi ng proceedi ngs
were held accordingly.)
HEARI NG OFFI CER Tl PSORD: The ot her thing

want to note is that | failed to nention earlier
although I did off the record, that DNR also filed a
response to the notions to strike David Thomas
testinmony. It canme in today. The Board al so noved,
since we denied the notion to strike, but if there's
anything additionally in that that DNR would like to
see in the record, please feel free to file that
with your comments. In addition, the environnental
groups have filed a series of questions for the
Agency and it's ny understanding that the Agency's
going to subnit those in witing prior to the public
conment deadline to allow for the opportunity of
everyone

to | ook at those answers. I think that we stil
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have a few questions that we'd |ike to propose to
t he Agency that we can put on the record and the
Agency can al so respond to those in witing. |If
they're short and the Agency nust respond to them
now today, that's fine too, whichever you would

prefer.
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MR, FREVERT: Let's hear them

HEARI NG OFFI CER Tl PSOCRD: Ckay. Let's go ahead
and swear Toby in in case he wants to answer a
guestion or two.

(Wtness sworn.)

HEARI NG OFFI CER Tl PSORD: And pl ease renenber
to keep your voice up

MR. FREVERT: It's amazing what 1'l|l do to get
a nore confortable chair.

MS. LIU Good afternoon, M. Frevert. |ERG
suggested inserting the word surface before water
body in the proposed rule, could this rule apply to
any other types of water besides surface water?

MR. FREVERT: Oher than the potential issue
that Tanner arose regarding water in caves that have
an open surface to them | can't think of any, no.

M5. LIU Wuld that be a good reason not to

insert that word?
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MR. FREVERT: | don't know that | have a strong
answer for you right now W can |look into it, but
certainly the intent is we're not proposing or we
think we have an obligation to apply this concept to

to the groundwater arena.
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MR. RAO Does the Agency plan to do
anti degradation views on all permt renewals unti
eventual ly you' ve gone through all cycles or is it
possi bl e that some, you know, permts that never
need to change the pollutant | oading will not go
t hrough the process?

MR. FREVERT: Antidegradation is a concept
that in ny mind requires review and a consci ous
decision to allow --

THE COURT REPORTER: To all ow --

MR. FREVERT: To allow pollutant | oading
i ncreases for permt renewals, permt nodifications
that don't constitute any load increases, | don't
believe it's necessary and we don't intend to do it.

MR. RAC Ckay.

M5. LIU In the ORWdesignhation process,

M. Bill Conpton of | ERG had suggested that owners
of properties |located adjacent to the water body at

i ssue be notified of the petition for the ORW
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desi gnation anong any other parties that are al ready
listed in the Agency's proposal, the Illinois Coa
Association in its public conment al so suggested

providing notice to mneral owners. How does the
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Agency feel about including all adjacent property
owners and mineral owners in that notification
process?

MR. FREVERT: | think that people that would be
potentially affected in the detrinental fashion in
terns of losing some future property rights or
devel opnent rights, it's inmportant for the Board to
be aware of those people and understand their
prospective and i nformation they have to bring to
the table. ldeally, | think they should all be
notified froma practical or pragmatic standpoint.
How you go about that, how much effort and approach
you take to that notification process, it's going to
be a bal ance because obviously it's difficult to go
to every courthouse in every county that streans
wat er shed goes through and to track down every
property owner and every trust and whatever else
that may have sone interest to it. | recognize the
burden in that. The Board's got to nake a bal ance.

| don't think you want to nake a deci sion blindsided
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internms of there are some potential interests and
potential activities you're not aware of, but | also

thi nk you've got to nmake a program workabl e and
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t hi nk we suggested what we thought was a proper
approach, other parties have of fered what they think
is a proper approach. | don't have a perfect

answer. W're trying to help you find that bal ance,
but it's truly a bal anci ng.

M5. LIU In M. Ettinger's prefiled testinony
there's a footnote and it states quote, because of
the scarcity of anbient water quality nonitoring
sites, Illinois permit witers often find it
necessary to guess at critical background conditions
based on nmonitoring sites that are many mles
upstream of the proposed di scharge and nay be even
on a different stream Assunptions are made about
the stream and the effluent flow, unquote.

I's this accurate?

MR. FREVERT: | guess yes and no. | don't
believe that's a guess. | believe that's an
estinmati on and an approxi nati on based on sone series
of data that is a routine part of sonme of our
activities, yes.

M5. LIU. How does extrapol ating such data
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MR. FREVERT: It nmkes it possible.

M5. LIU Okay. Another footnote in
M. Ettinger's prefiled testinony says that the
Agency doesn't receive nor review the construction
Stormwater pollution prevention plans required by
the NPDES permits, is this accurate?

MR. FREVERT: | believe that pollution for
Stormwater pollution prevention plans are required
as a matter of the permitting process. They're
expected to be devel oped and avail abl e on the
property grounds for the property nanagers to
access and utilize. They're expected to be
avai l abl e for state and local inspectors to access
and determ ne the adequacy of them | don't believe
on a routine basis either the federal nodel or
operating practices require themto be submtted
to the Agency and formally reviewed and if Tom
McSwi ggi n our permit nanager wants to add to that,
apparently |I'm correct.

M5. LIU. Do you think that there would be a
benefit to the Agency if they were to revi ew those?

MR. FREVERT: 1In a perfect world if we had
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what we do. Froma practical standpoint we do have
the requirenents now. There is a very obvious
requi renent for people to be aware of, nanage the
stormwater practices on their property, be
avai | abl e and know edgeabl e of pollution prevention
managenent practices, have plans devel oped for their
operating staff and that's the direction of the
federal nodel. That's the direction we followed.
Again, | think in terms of balancing public

i nterest and public resources and public
perspectives that probably it is an appropriate
approach to take at this tine.

M5. LIU M. Ettinger also suggested that it
m ght be hel pful if the Agency could help identify
sone of the interested parties in an ORWdesi gnation
process such as current and pernit applicants for
NPDES pernmits. |s that sonething that the Agency
could help citizens' groups to identify?

MR. FREVERT: | believe routinely we get
requests to identify current pernmt holders within
a certain geographi cal area and honor those
requests. It's public information. |It's reasonably

within our capability to acconmpdate those requests
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and we intend to continue that in the future.

M5. LIU  How about permt applicants, ones
that don't actually have applicants yet?

MR. FREVERT: To the extent that we've got
applications |ogged in another |ocation in there and
the vicinity, | think it's also our practice
and desire to relay that information to interested
parties.

MR RAO In M. Ettinger's prefiled testinony
and as well as sone public comments revi ewed by the
Board there is sone concern expressed about how
t hese proposed rules would affect the Board's
m ne-rel ated water pollution, you know, permts
i ssued under the Board's mne-rel ated water
pol lution regulations. Could you explain how these,
you know, antidegradation rules would affect nine
waters regul ated under 35 IIl. Adm Code 405 and
4067

MR. FREVERT: | believe that's part of subtitle
D, which is the Board's nining regulations and the
current status of those Board mining regulations if
| remenber correctly actually defer to a technol ogy
| evel of operation with a waiver fromwater quality

standards, with a presunption of conpliance wth
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water quality standards if those technol ogy |evels
are conplied with. Since antidegradation is indeed
a part of the state's water quality standards and
contained with part two of subtitle C ny
non-|l awers read of subtitle D nay potentially say
that doesn't apply to nmining activities such as
subtitle D and | believe that's a concern of
M. Ettinger.

MR ROA: Wuld it be possible for the Agency
al so to respond maybe later in conments froma
| awyer's perspective on this?

MR. FREVERT: That's possible, but | probably
woul d suppl ement that and say that | think it's
probably tinme to revisit subtitle Din a |arger
fashion than just this one particul ar issue.

MR. RAO Ckay.

MR. FREVERT: | don't know when I'l| get along
toit, but I'd certainly like to.

MR. RAO Yeah. You know, between us technical
people | thought it would be better to get a
| awyer's perspective.

MR, FREVERT: |'mnot sure of that, but --

M5. LIU M. Frevert, this proposed rul emaki ng

clearly applies to new or increased pollutant
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| oadi ngs. How would the |law apply to a decreased
pol lutant | oading from say, the shut down of a
di scharge that actually had a positive environnental
i mpact. For exanple, a facility discharges into
a riverbed and provides perhaps the only perennial
contribution to that streamand in so doing has
created or actually inproved the habitat and then
they stop discharging, they shut down, go out of
busi ness. Are there any legal ramfications in the
anti degradation arena for the loss of habitat if
that were to occur?

MR. FREVERT: Well, nunber one, | think you
could probably get all sorts of debates anobng the
scientists over whether your scenario is a positive
or negative influence over the environnent. Number
two, our NPDES permits authorize discharges, they
don't require discharges. | don't know that we
woul d have the authority to tell sonebody they have
to continue to operate, perhaps the legislature
could, but I won't.

MS. LIU: There has been sone di scussi on about
the term ORWversus ONRW?

MR FREVERT: That's correct.

M5. LIU. Does EPA -- USEPA have an opi ni on one
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way or the other as to --

M5. FREVERT: They call themtier three waters.
From ny perspective, outstanding national resource
water carries with it the inplication that this is
sone ki nd of national designation and other than one
i ndividual in the roomhere that works for USEPA and
has no authority in the adoption of this matter,
this is purely a state's action and if indeed there
may be some streanms and | akes in the state of
Illinois that are outstanding resources to us. The
citizens of Illinois and the criteria for that can
be and may be and probably will be different than
the criteria for West Virginia or Montana or sone
other state would use to decide what is outstandi ng
tothem So | don't really think there's a problem
or confusion with a consulting engi neer or a company
out of the state of Illinois coming tolllinois to
try to understand our regul ations and bei ng confused
by the lack of the word national, but | do think
it's nore straight up and appropriate that if it's a
state determ nation, that it is characterized as a
nati onal determ nation

M5. LIU One last question. |In the public

comment fromPrairie Wods Environnental Coalition
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as well as the Famlies Agai nst Rural Messes, there
is a suggestion of adding additional information
requirenents to the denonstration required of
proponents applying for new or increased poll utant
| oadi ng, they suggest that in addition to show ng
that the activity will benefit the community at
| arge that the proponent also show that the econonic
benefit to the discharger in conparison to the
environnental cost paid by the taxpayer. Does the
Agency see a benefit in requiring such economc
infornation as part of its antidegradation revi ew?

MR, FREVERT: |f there are circunstances where
that can be done and it is appropriate for that to
be done, | don't believe there's anything in our
proposal that would prohibit us fromgoing to that
degree of analysis. To have a bl anket requirenent
to do that uniformy, I think it would becone a
little cumbersone and | would certainly not
recomrend it.

M5. LIU  Thank you very much.

HEARI NG OFFI CER Tl PSORD:  Anyt hing further?
Thank you, M. Frevert. W appreciate it. Are
t here any questions or any coments that anyone

wants to direct to the USEPA? | thank you very nuch
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for being here today and we appreciate it and it's
al ways a pleasure to see you.

Ckay. At this tine the Board does not
antici pate hol ding any additional hearings and
think we talked a little bit off the record and
everyone agrees that now is probably the tine for
the Board to take everything under consideration,
del i berate and proceed. That being the case, we
al so spoke off the record and we will set a date of
March 20th, 2001, for submi ssion of comrents to be
considered to the Board prior to the Board
proceeding in this matter. That is by no neans the
| ast date by which the Board will accept public
comment. It's only the last date by which you nust
get themin to ensure they'll be considered by the
Board before the Board begi ns proceeding. |If the
Board goes to first notice, obviously there will be
an additional public conment period at that tine and
| suspect at that time we will consider additiona
hearings. |s there anything you would Iike to add?

| just personally want to thank all of
you, you've really made this proceeding interesting.
You provided us with a great deal of information and

it's been very helpful and | can't wait to see the
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| ast of the comments so we can start working on it.
Thank you very nuch and we're adjourned.

(Wher eupon, the proceedings

wer e ended.)
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