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PETITIONERS’SUBMISSIONIN RESPONSETOTHE HEARINGOFFICERORDEROF
APRIL 1, 2004

In compliancewith theHearingOfficer Orderof April 1, 2004,Petitionersherebysubmit

furtherjustification for thediscoveryschedulethatwasproposedby Petitionerson March 11,

2004in thismatter.We continueto seeno reasonfor discoveryin this case.Giventheclear

languageofthegoverningstatute,it appearsthat any discoverywouldbewasteful.

A. Thepetitionmustbeheard“exclusivelyon thebasisoftherecordbeforetheAgency.”

In interpretingastatuteonemust, ofcourse,beginby lookingat the languageof the

statute.MichiganAvenueNat’l Bank. v. Countyof Cook, 191 Ill. 2d 493, 503, 732 N.E.2d 528,

535 (2000).This caseis athirdpartyappealofdecisionby IEPA regardinganNPDESpermit.

Thecaseis governedby 415 ILCS 5/40(e)thatstatesthattheBoardshallhearthepetition

“exclusivelyon thebasisof therecordbeforetheAgency.” It is apparentthatno partyto this

proceedingcanuseanydocument,testimonyordatathatis notpartof theAgencyrecord.

415 ILCS 5/40(e)hasbeenappliedby theBoardto holdthatonly mattersthatwere

actuallybeforetheAgencyatthetime it madeits decisionmaybeconsideredby theBoardin a
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Third Partypermit appeal.TheBoard,in thePrairieRiversNetworkv. IEPAandBlackBeauty

CoalCompany(PCB01-112)OpinionandOrderof theBoardof August9, 2001 pp.10,25,

notedthat it was“boundby thecleardirectivesofSection40(e)(3)”andaffirmedthehearing

officer’s decisionto limit evidence“to therecordthat wasbeforeIEPA at thetime thepermitting

decisionwasmade.”

AlthoughnotdecidedunderSection40(e),CommunityLandfill Companyv. City of

Morris, 2001 111. Env. Lexis 553 (December6, 2001)is alsoinstructive.In thatcasenumerous

decisionsby thehearingofficer to excludeevidencethatwasnotbeforetheAgencyat thetimeit

madeits decisionwereaffirmed. The only exceptionrecognizedby theBoardin Community

Landfill wasrelatedto ararecircumstancein whichthepartyofferingthetestimonyhadno

practicalopportunityto offer testimonyon theissuebeforethepermittingdecisionhadbeen

made.No partyclaimsanythingof thesorthappenedin this case.Obviously, bothof the

respondentsin this casehadafull opportunityto put anythinginto therecordin supportof the

permit thattheywishedto offer. Theapplicanthadthis right atleastup to thecloseof thepublic

commentperiodand,underAgencypractice,theAgencycouldaddmaterialsto therecordeven

afterthecloseof thepublic commentperiodthatendedpetitioners’ability to comment.

It mightbe suggestedthat theBoardis freeto heartestimonyoutsideof thehearing

recordin appealsheardunderSection40(e)aslong asthe issuewasraisedduring thepermit

proceedings.This ignorestheclearlanguageof thestatutethatlimits appealsto issuesraised

“during thepublic noticeperiod” ~ statesthattheBoardshouldheartheappeal“exclusively

on thebasisof therecord”beforetheAgency.40(e)(2)(A),40(e)(3)(iii) Thisproceedingis not

only limited to the issuesraisedin therecord,it is limited to theevidencein therecord.
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Thestatutecontemplatesthateveryonewith somethingto sayaboutthepermitwill do so

duringthepublic commentperiod.In this case,theapplicantdid not testifyat thehearing,ask

any questionsatthehearingor apparentlyevenbotherto attendthehearing.Further,the

applicantdid not attemptto respondto thequestions,raisedby petitionersat thehearing,or

supplementtherecordafterthehearingduring thecommentperiodorthereafter.Thatthe

applicantmaynow regretits useofthis stratagemdoesnot changetheclearlanguageof thelaw.

Underthegoverningstatuteeverythingthatmaybe raisedin theappealproceedingmust

bepartof theAgencyrecord.Apparently,thepurposeof thehearingto beheldbeforetheBoard

in third partyappealsis to presentargumentsbasedon theAgencyrecordastherecordis defined

at 35 Ill. Adm. Code105.212.

In short, atthehearingandin any subsequentbriefingallowedby thehearingofficer, all

thepartieswill be freeto arguewhat theywish from thepermit recordasit hasbeenpresented

by theAgency.Thereis no needorpossibilityfor discoverygiventhat everythingthat is relevant

is alreadyin plainview in theAgencyrecord.

B. It is petitioners’burdento showthattheissuewasissuedimproperly.

With regardto standardfor decision,thegoverningstatutesareagainfairlyclear. 415

ILCS 5/40(e)(3)statesthatthe“burdenof proofshallbeon thepetitioners.”Thismeansthe

petitionershavetheobligationto showthatthepermit wasissuedimproperlyeitherbecause

properprocedureswerenot followed in issuingthepermitorbecausethepermit asissued

violatestheEnvironmentalProtectionAct ortheregulationsissuedunderthatAct. PrairieRivers

Networkv. BlackBeautyCoalCompany,335 111. App. 3d 391, 781 N.E. 2d 372, 379-80(
4

th

Dist. 2002)
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It is, perhaps,unusualfor astatuteto speakofa “burdenof proof” with regardto a

proceedingthatwill only involvedpresentationoftestimonyanddocumentscontainedin an

Agencyrecord.But whetherit is usualor not,it seemsclearin this casethat theBoardis

supposedto look attherecordthat wasbeforetheAgencyanddecidetheissuesastheAgency

shouldhavedone.Ofcourse,given that theburdenis on thepetitioners,petitionersmustshow

thatit is morelikely thannot that thepermitshouldnothavebeenissuedon thebasisof the

Agencyrecord.

Under415 ILCS 5/39(a),theAgencyshallissueapermit“uponproofby theapplicant

thatthefacility ... will notcauseaviolation of [the] Act or regulations.”This statutorylanguage

bearson oneof thewaysin which petitionersmayshowthatthepermitwasimproperlyissued.If

therecorddoesnotshowthat theapplicantprovedthat thefacility wouldnot causeaviolation of

theAct orregulations,thepermitmustbe overturned.Ofcourse,theapplicantsarethenfreeto

reapplyandperhapsoffer moreevidenceshowingthatthepermitwill not causeaviolationof the

Act orregulationsin renewedAgencyproceedings.

CONCLUSION

Widerangingdiscoveryin this casemight allow petitionersto cross-examinethe

applicant’sofficials responsiblefor theapplicationandtheconsultantswho wrotetheapplicant’s

reports,noneof whom appearedatthepublic hearing.It would allowpetitionersto probe

thoroughlythe logic of Agencyandits internalmemosandresponsesto public comments.If it is

decidedthatdiscoveryis appropriatein this case,petitionerswill wish to participate.But the
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statutesgoverningthisproceedingleavesall sideswith therecordbeforetheAgencyatthetime

it madeits decisionwithoutsupplementationwith additionalfactualmatter.

Respectfullysubmitted,

Albert Ettinger(Reg.No. 3125045)
Counselfor Petitioners

April 26, 2004

EnvironmentalLaw andPolicy Center
35 E. WackerSuite 1300
Chicago,Illinois
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CERTIFICATE OF SERVICE

I, Albert F. Ettinger,certify thaton April 26, 2004,I filed theattachedPETITIONERS’
SUBMISSIONIN RESPONSETOTHE HEARING OFFICERORDEROF APRIL 1, 2004.
An original and4 copieswasfiled, on recycledpaper,with the illinois Pollution ControlBoard,
JamesR. ThompsonCenter,100WestRandolph,Suite 11-500,Chicago,IL 60601,andcopies
were servedviaUnitedStatesMail andvia facsimileto thoseindividualson theincludedservice
list.
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