10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

BEFCRE THE POLLUTI ON CONTROL BOARD

IN THE MATTER OF:

SI TE REMEDI ATI ON PROGRAM
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RO1- 27
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IN THE MATTER OF:

SI TE REMEDI ATI ON PROGRAM
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740. SUBPART H (SCHOCLS, PUBLIC
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The following is a transcript taken
stenographi cally before TERRY A. STRONER, CSR, a
notary public within and for the County of Cook and
State of Illinois before HEARI NG OFFI CER BOBB
BEAUCHAMP, at Suite 2-025, 100 West Randol ph Street,
Chicago, Illinois, on the 4th day of April, A D.,
2001, scheduled to commence at 9:30 o'clock a.m,

conmencing at 9:50 o' clock a.m
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APPEARANCES

I LLI NO S POLLUTI ON CONTROL BQOARD,

100 West Randol ph Street

Suite 11-500

Chi cago, Illinois 60601

(312) 814-8916

BY: MR BOBB BEAUCHAMP, HEARI NG OFFI CER

I LLINO S POLLUTI ON CONTROL BOARD NMEMBERS:

Ni chol as Mel as, Marili MFawn, El ena Kezelis
and Alisa Liu.

OTHER MEMBERS OF THE PUBLI C WERE PRESENT BUT NOT
LI STED ON THI S APPEARANCE PAGE.
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HEARI NG OFFI CER BEAUCHAMP: Good morning. My
nane i s Bobb Beauchanp. | amthe assigned hearing
officer in this proceeding. Please |let nme wel cone
you to this consolidated hearing being held by the
II'linois Pollution Control Board.

Today's hearing does involve two dockets.
The first is in the matter of site renediation
program anendnents to 35 Illinois Adm nistrative
Code 740 docketed RO1-27, and site renediation
program proposed 35 Illinois Administrative Code
740 Subpart H, docketed RO1-29.

Today's hearing is the second of two
hearings schedule in this matter. The first hearing
was held in Springfield on February 28th, 2001

Present today on behalf of the Illinois
Pol  uti on Control Board and seated two seats to ny
right is Board nember Marili McFawn.

M5. McFAWN:  Good norni ng.

HEARI NG OFFI CER BEAUCHAMP:  She is the Board
menber coordinating this rul emaking. Seated to ny
left is Board menber El ena Kezelis.

M5. KEZELIS: Good norning.

HEARI NG OFFI CER BEAUCHAMP: Seated to ny right

is Alisa Liu, a nenber of the Board's technica
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staff and | see in the audi ence we have Joe
Sternstein who is Board nmenber Nick Ml as
assistant. Menber Melas will be joining us |later.
In the corner to my right on the table
have placed copies of -- several copies -- since we
have two dockets, there are lots of piles to be had.
There are copies of the service and notice |ist
sign-up sheets for each docket. |If your nane is on
the notice list, you will only receive copies of the
Board's opinions and orders and all hearing officer
orders. If your name is on the service list, not
only will you receive copies of the Board's opinions
and orders and all hearing officer orders, but you
will also receive copies of all docunents filed by
all persons in this proceeding. If your nane is on
the service list and you file any docunment in either
of these dockets, you nust also file with or serve
all of the nenbers listed on the service list. W
al so have copies of each of the proposals fromthe
proponents on the table in the corner, February 5th,
2001 hearing officer order, copies of the Board
except for hearing orders in the order consolidating

these two dockets. W have copies of prefiled
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believe in this hearing we have the prefiled
testimony of Abigail Jarka, testinmony fromthe
Department of Navy and the General Services

Admi nistration, prefiled testinony of Harry Walton
and a notion presented by Bruce Bonczyk.

['Il nmove a little bit into how we're
going to proceed today. W do have two proposals
docketed in this rul emaking. The Agency filed its
proposal on January 12th, 2001. Citizens for a
Better Environment filed its proposal on January
26t h, 2001. The Agency is docketed RO1-27 and
Citizens for a Better Environment, which | wll
refer to as CBE, is docket R01-29. Since these
proposal s both seek to anmend the site renedi ati on
programrul es, the Board consolidated these
proposal s for purposes of hearing.

Today's hearing will be governed by the
Board's procedural rules for a regulatory
proceeding. Al information which is relevant and
not repetitious or privileged will be admitted. Al
wi tnesses will be sworn and subject to cross

qguesti oni ng.
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The purpose of today's hearing is

two-fold; first, to satisfy the statutory

L.A. REPORTING (312) 419-9292

requi renent that the Board accept evidence and
conment s on econom ¢ inpact of any provision of the
rule and shall consider -- the rules -- and shal
consi der the econom c inpact of these rules based on
the record. The second purpose is to allow parties
other than the proponents to present testinony on
this proposal and ask additional questions of the
proponent. Both the Agency and CBE will al so have
an opportunity to address issues held over fromthe
first hearing and to make an additiona
presentation.

Pursuant to Section 28.5(h) of the
Envi ronmental Protection Act, the Board shall accept
evi dence and conments on the econonic inpact of any
provi sion of any rules proposed and shall consider
t he econonic inpact of the rules based on the
record.

Under Section 27(b) of the Act, the Board
shal |l request that the Departnent of Comerce and
Community Affairs, otherw se known as DECA, conduct

an economi c inpact study on certain proposed rul es
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a study of an econom c inpact of the proposed rules

within 34 to 45 days of the Board's request. The
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Board must nmke the econonic inmpact study or DECA' s
expl anation for not conducting the study avail abl e
to the public at | east 20 days before public hearing
on the econonic inpact of the proposed rule.

In keeping with Section 27(b), the Board
has requested by letters dated January 30th, 2001
for RO1-27 and February 2nd 2001, for RO1-29 that
DECA conduct an econonic inpact study of these
rul emakings. |In addition to requesting an economc
i mpact study, the letter requested that DECA notify
the Board within ten days after receipt of each
request whether DECA intended to conduct the
econom ¢ inpact studies. The Board further noted
that if it did no receive such notification, the
Board would rely on a March 10th, 2000, letter from
DECA as the required explanation for not conducting
the econonic inpact study. The March 10th, 2000,
DECA letter notified the Board that DECA woul d not
be conducting econonic inpact studies on rules

pendi ng before the Board because DECA | acks staff
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The ten days for DECA to notify the Board have
expired in each docket and the Board has not

received any notification fromDECA that it will
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8
conduct an economic inpact study for either of these
rul emaki ngs. Accordingly, the Board has relied on a
March 10th, 2000, letter as DECA' s explanation for
not produci ng an econom ¢ i nmpact study.

Today's presentation will followa little
di fferent schedule fromthe first hearing. The
prefiled testinmony the Board received has been
focused nore on the Agency's proposal and in order
to acconmpdat e everybody and be nore efficient,
we're going to allow Citizens for a Better
Envi ronment to make their presentation first. W
have several prefiled testinonies that we'll be
getting to after CBE nmkes their presentation
W' ve al so had one party who did not prefile
testimony and nade a request to nake a presentation
regardi ng CBE' s proposal after CBE nmkes their
presentation.

At the conclusion of the prefiled

testimony we will allow the Agency to take the table
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and nake any presentation that they have to present
today and al so answer questions and address issues
that were held over fromthe first hearing.

Does anyone have any questions about the

procedure we will follow today? At this tine let ne
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ask Board menber McFawn then if she has anyt hi ng
el se she would Iike to add to ny conments?

M5. McFAWN:  No, thank you, Bob

HEARI NG OFFI CER BEAUCHAMP: Then before we get
into CBE's proposal, let nme ask if there's anyone
here today who would like to present testinony,
guestions or conments on DECA's decision not to
conduct an economic inpact study for either of these
rul emaki ngs? Sir, could you please stand and
identify yourself.

MR. SASSILA: M name is Ala Sassila, A-l-a,
S-i-s-s-i-l-a.

HEARI NG OFFI CER BEAUCHAMP: Woul d you pl ease
swear M. Sassila in? Wuld you pl ease stand
forward and sunmarize what you would |ike to
present ?

MR. SASSILA: Well, | have sone questions to

CBE regardi ng their proposed anendnents.
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HEARI NG OFFI CER BEAUCHAMP: W' re not taking
gquestions from CBE yet. I'msorry. W're just
taki ng questions -- just to clarify, again, we're
t aki ng questions or comments on DECA's | ack of an
economi ¢ i npact study not regarding CBE' s proposal

yet. Ckay. Seeing none, then let's nove on to

L.A. REPORTING (312) 419-9292

10
CBE' s proposal. M. CGordon, do you have an opening
statenment you would |ike to nake today?

M5. GORDON: Yes, | do. Good norning. M/ nane

is Holly Gordon. | aman attorney with the Chicago
Legal Cinic. | amhere today on behalf of Citizens
for a Better Environment. Wth ne today is -- first

to ny right is our expert wi tness, Abigail Jarka,
she will testifying shortly, to her right is Keith
Harl ey, who is also an attorney with the Chicago
Legal Cinic and to his right is Stefan Noe, who is
of counsel for Citizens for a Better Environnment.
Many of you may have been with us for the
hearing in Springfield so | will just give a very
brief synopsis of our petition and then | will go
i nto answering questions that were deferred at the
Springfield hearing.

Qur proposed rulenmaking is an addition to
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the site renediation program proposed of nuch needed
procedural requirenents related to the cleanup of
brownfield sites that will eventually be used for
schools. | will now provide answers for many of the
guestions that we chose to defer at the Springfield
hearing. | would also like to point out that many

of those deferred questions are not relevant at this
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11
time as we have decided to anend the proposal to
address just schools.

W' ve decided to defer our proposa

regardi ng parks and playgrounds to a |l ater date.

Al t hough we feel that new requirenments for parks
and pl aygrounds are inportant, we feel that based
on many of the comrents at the | ast hearing as well
the differences between schools versus parks and
pl aygrounds that it is nore appropriate to focus on
schools in the current proposal. The format for
the deferred question is, | will give a shortened
version of the questions as well as identify who
asked the question and what page it appears on in
the transcript before offering a response and as
well, I will turn it over to Abby Jarka to testify

after these deferred questions and we'll open it up



17

18

19

20

21

22

23

24

10

11

12

13

14

15

to questions to the general public at that tine so
if possible, if you could defer npost of your
guestions to then even in regard to these questions
that will be very hel pful

The first question was asked by M.
Rieser, it's on page 67 of the Springfield
transcript: Wuld the public process -- the public

notice be affected for a school site that had
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12
al ready been subject to a municipality's public
process? And in response, w thout specific
exanpl es, the RAs at those sites would still have to

fulfill the requirenent of this proposal since the
issues related to site renediation and therefore the
public notice process would likely be different from
those required by a nmunicipality.

Question 2 was asked by M. Wght and it's
on page 68 of the transcript: 1In regard to the
five-year certification for engineered barriers and
institutional controls, who would be the appropriate
person to performand sign off on the certification?

The requirenents of the certification
letter will be fairly site specific. Therefore, we

feel that it would be appropriate for IEPA to
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indicate in the NFR |l etter who the appropriate
person would be to sign the certification and what
woul d be required in the certification itself. In
addi ti on, based on ny conversations with M. Wght,
we will be working with IEPA to generate nore
specific language in regard to the Agency's
discretion in this aspect of the requirenments.
Question 3 was al so asked by Wght and

it's on page 69 of the Springfield transcript: Also
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13

inregard to the five-year certification
requi renent, should there also be a requirenment that
the Agency be notified of any transfers in the
property so that the Agency woul d know where to send
that notice if the certification were not received
at the end of the five-year period?

In response, we have added additiona
| anguage under Section 740.810 requiring notice to
t he Agency of subsequent changes in title or use of
t he property.

Question 4 was al so asked by M. Wght and
it is page 70 of the Springfield transcript: In the
situation where a five-year certification is not

recei ved, what results fromthe voi dance of an NFR
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Voiding an NFR letter is currently subject
to Section 740.625 of the SRP and is globally
applied to the SRP, not just specific to this
proposal. Therefore, we feel that this is not the
proper forumto address this concern

Question 5, sone of the Board nenbers
asked about the status of our communications with
i nterested agencies, the Chicago Board of Education

t he Public Building Conm ssion and t he Departnent of

L.A. REPORTING (312) 419-9292

14

Envi ronment have been added to the service list and
t hey have received copies of the anended petition
prior to today's hearing. W have been in contact
with the Department of Environment and we have net
with a representative of the Chicago Public Schools
and | would expect that if any of these agencies
have additional conments or questions, that they
wi |l be addressed today or in future comrents.

Question 6 was asked by M. Walton and it
is on page 73 of the Springfield transcript.

Since there appear to be requirenents for
school sites upon entering the SRP, what happens if

a renedi al applicant doesn't know what the future
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use of a site will be?

And in response, upon enrollment into the
SRP, if the RA does not know what the future use of
the site will be, these requirements woul d not
apply.

And the |ast question was asked by Board
menber McFawn on pages 87 and 88 of the Springfield
transcript: What is the legal authority that the
Board could look to to adopt a rule that would
restrict the use of land while an SRP process is

ongoi ng?
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The Board has authority to restrict the
use of a renediation site prior to the issuance of
an NFR letter in several sections of the SRP
First, the general intent of the SRP is to establish
a risk-based system of renediati on based on
protection of human health and t he environment
relative to present and future uses of the site. In
addition, Section 58.5(b)(2) states that in the
event that the concentration of a regul ated
subst ance of concern on the site exceeds a
renedi ati on objective for residential |and use, the

property may not be converted to residential use
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unl ess such renedi ati on objective or an alternative
ri sk-based renedi ati on objective for that regul ated
substance of concern is first achieved. Since,
residential, as defined by the SRP includes property
used for education, use of the land at that site
woul d al ready be prohibited under the current SRP
Finally, for school sites in the Chicago
area Section 58.15(3) already prohibits such use by
stating that no person shall comence construction
on real property of a building intended for use as a
school unless the real property is enrolled in the

site remedi ati on program and renedi al action that
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16
t he Agency approves for the intended use of the
property is conpl eted.
I will nowturn things over to Ms. Jarka
Ms. Jarka is a registered professional engineer with
ten years of environnmental engineering experience.
She has a BS in civil engineering and an MBA.
HEARI NG OFFI CER BEAUCHAMP: Ckay. |If we could
have the court reporter swear Ms. Jarka in before
her testinmony.
(Ms. Jarka was sworn.)

M5. JARKA: Good norning. M nanme is Abigai
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Jarka and |'mrepresenting CBE to provide testinmony

regardi ng proposed requirenents related to schools.
The proposed rul es before you today woul d

ensure the mai ntenance of institutional controls and

enhanced public participation at renediation sites

i ntended for use as public schools. This proposa

is intended to pronbte a proactive approach to

remedi ati on at school sites.

The inception of this proposal is based on
the site renediation that took place at two schoo
sites, Finkl Acadeny and Zapata Acadeny |ocated in
the Little Village area of Chicago. These schools

were built on property contam nated with pol ynucl ear

L.A. REPORTING (312) 419-9292

17
aromati ¢ compounds and inorganics. The Finkl and
Zapata sites were entered into the SRP. The
school s, however, were built and opened wi thout
Agency notification and without an NFR letter.

When this fact canme to light in 1999,
additional site investigation work was conduct ed.
Level s of pol ynucl ear aromati c conmpounds and
i norganics were identified in site soils above the
Tier | ingestion levels. This included soils that

conpri sed an engineering cap put in place when the
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schools were originally constructed. Addition
renedi ati on was deenmed necessary and an NFR letter
was issued to each of these sites in 1999. Since
that time, the manner in which school sites are
renedi ated has inproved thanks in part to the effort
of the Chicago Public Schools and the Agency. The
proposed rul es, however, will provide a standard of
performance for school sites in the SRP programt hat
can be relied upon by all interested and affected
persons.

Publ i ¢ school sites should be handl ed
differently fromother sites entered into the SRP
School are typically publically funded, which in

many cases elimnates the participation of
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18
third-party lending institutions that woul d
typically conduct due diligence with respect to
environnental issues. Sinlarly, there are few
triggering events to highlight the inmportance of
mai ntai ning institutional controls. The proposa
addresses this difference by requiring receipt of an
NFR letter before the site could be available to
general public use. The rules would require that

institutional controls and engineered barriers were
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put in place as part of the renedi ation be revi ened
every five years and docunentation of such review be
sent to the Agency. The requirement would serve to
institutionalize know edge about the requirenents of
the NFR letter. Additionally, because of the
i ntense public use of school sites, enhanced public
participation in the SRP process is warranted. The
proposal would not add any nore stringent
requirenents to renediating a school site, but would
put in place sinple cost-effective neasures to
provide a level of certainty to conmunities faced
with SRP i ssues at school sites.

CBE wel cones any questions and conments
concerning our proposal. W realize that we may not

be able to address all of your concerns today, but
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wi Il endeavor to do so in our final proposal
I'd like to thank the Agency and the

Chi cago Public Schools for their input during
devel opnent and the Board for the opportunity to
present our proposal and testify at this hearing
Thank you.

HEARI NG OFFI CER BEAUCHAMP:  Thank you.

Ms. CGordon, at this time would you like to adnmit
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Ms. Jarka's prefiled testinony as an exhibit?

M5. GORDON: Yes. Ms. Jarka, do you recognize
this docunent ?

M5. JARKA: Yes, | do.

M5. GORDON:. Can you please tell us what it is?

M5. JARKA: It is ny prefiled testinony.

M5. GORDON: And is it a true and accurate copy
of your prefiled testinony?

M5. JARKA: Yes, it is.

M5. GORDON: | move that Ms. Jarka's testinony
be adnmitted into the record as Exhibit 1.

HEARI NG OFFI CER BEAUCHAMP:  Thank you. Are
there any objections to admtting this testinony of
Abigail Jarka? This will be Exhibit 2 in this
docket nunber. Do you have an additional copy for

the court reporter? Seeing no objections, then we
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20
will admit the testinmony of Abigail C Jarka as
Exhibit 2 in Docket RO1-29.

If we could just have the record reflect
that Board nenber Mel as has joi ned us now.

Ms. CGordon, does CBE have any ot her
matters they wish to address today?

MS. GORDON:  No.
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HEARI NG OFFI CER BEAUCHAMP:  Ckay. Then we will
nmove into taking questions for CBE. Sir, if we
could have you identify yourself again.

MR. SASSILA: My nanme is Ala, Al-a, Sassila,
S-a-s-s-i-l-a and | have several questions regarding
t he proposed anendrent.

My first question is it appears to nme that
proposed anendnment include additional admnistrative
wor k and additi on paperwork for public schools and
it's not very clear to ne why it would be nore
protected to hunan health and the environnent.

MS. JARKA: Well, | think the additional -- the
proposal provides a ways for the public to
participate in a meaningful way in schools that are
built in their communities. | don't believe that
t he additional paperwork, as you call it, is a

deterrent to sites entering the SRP
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MR, SASSILA: This additional work woul d not
really provide any additional protection to the
public or the environnment, is that correct?
M5. JARKA: The requirements of the SRP are the
sanme, but | believe the public participation would

enhance the renediation of the site. The guidance
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that the Agency puts out on community relations

pl ans acknow edges this, that participation fromthe
public would only enhance renedi ati on and provi de
additional insights into the remediation that's
going to take pl ace.

MR. SASSILA: The comunity relations plan is
normally -- is optional or voluntarily planned while
under this requirenent. Do you have to go through
that community relation plan, is that correct?

M5. JARKA: Well, it would be our hope that RA
woul d want to do a conmunity relations plan in this
i nstance, but if not, the Agency would do a
conmunity relations plan with the i nput of the RA

MR. SASSI LA:  And who woul d be responsible for
paynent for the plans since it's nornmally -- the RA
i s supposed to have a contract with the Agency and
pay for the expense related to the community

rel ati ons, who would be responsible for it?
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22
M5. JARKA: Wll, if the RAis going to
undertake the plan, | believe they would be
responsible for it.
MR. SASSILA: How about if they're not?

M5. JARKA: Then the Agency woul d undert ake
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that responsibility, | would hope.

MR. SASSILA: So the Agency woul d be
responsi ble for which is -- nornally the Agency --
the SRP is funded by vol unteer cleanup prograns,
which has to be reinbursed fromthe RA and if the RA
is not accepting that then the Agency is supposed to
establish funds for community relations --
addi tional funds or new funds, is that correct?

M5. JARKA: Payable -- I'msorry.

MR. SASSILA: Well, let ne say it this way.

If the RAis not willing to go through
the conmunity relations, |I'massuming you're
expecting the Agency to establish a new fund, a new
budget, for purpose of community relations?

M5. JARKA: | think that will be up to Agency
on how they would want to fund this.

MR. SASSI LA: M second question is Section
740. 805, which is stating that sites should not be

avail able to the general public without first
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conpleting its renedial action plan and receiving
NFR. That a little bit contradicts 58.15 of the
Envi ronmental Protection Act, which states upon

conpletion of the site renediation, you can proceed
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wi th your school construction. There's
contradiction -- you are overwiting or
overexceedi ng the requirenent of the Environnental
Protection Act, is that correct?

M5. JARKA: Well, | believe 58.15 requires al so
Agency approval before --

MR. SASSI LA: Approval and conpletion but does
not require NFR. Here you are asking for the NFR

MS. JARKA: That's correct.

MR. SASSILA: So you are overexceedi ng what's
being witten in the Illinois Environnental
Protection Act.

MS. JARKA: Correct.

MR. SASSI LA: M next question is regarding
engi neered barriers. You stated that the Agency
shoul d establish the qualification of the individua
who had a five-year recertification based on the
site condition of site specific, and nmy question
here is does that nean we're not going to have

uniformrules for all sites, we might have different
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rules for each site?
MS. JARKA: No. It would be consistent for

each site, but | nean the conplexities of each site
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are different so there may be -- so then the
requirenent to do the five-year certification may be
slightly different for sites. It just depends --
based on the conplexity of the site. The Agency has
i ndi cated that they're working on sone | anguage
regardi ng that.

MR. SASSILA: But there are clearly no rules
under the existing SRP defining conplex or sinple or
sem -conmpl ex? | nean, there's no such thing that
exists to say we can look at this project as a
conplex, nowthis is sinple, this is easier or hard,
there's no such definition that exists in that
regul ati on.

MS. JARKA: No, there is not.

MR. SASSILA: So how are we going to decide
which site would require a PE, which site would
require principal, which site would require annual ?

M5. JARKA: Well, again the Agency has
i ndi cated that they're working on sone | anguage
regarding this, but I wouldn't foresee that you

woul d require a PE for one site and not a PE for
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another site. | nean, sonething |ike that would

be generally consistent, but maybe the | evel of
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i nspection of what needs to be inspected will be
different for each site because sonme sites are
definitely nmore conplex than other sites.

MR. SASSI LA: Yeah, but that for remediation
m ght require nore conplex. Once the renediation is
conpleted, all are at the sane level really, there's
no conplex site or conplex site. The issue of
conplex is rarely applied to renmediation work not to
existing site after renediation being conpleted.

M5. JARKA: Yes. But there are different types
of institutional controls and engi neered barriers.
Sone sites may just have a fence, other sites may
have a concrete cap, other sites may have three-feet
of soil, they are all different so they may -- they
could conceivably require maybe a different way of
| ooking at them a different way of inspecting them

MR. SASSI LA: M question next then in your
previous testinmony or in the Springfield a statenent
was made that any person can performthat inspection
or the five-year certification so for nowit's not
really any person other than the Agency supposed to

cone up with a new plan and that plan would be
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al l owed for general public coments or is that
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sonething that's going to be decided by the Agency?

M5. JARKA: | believe it will be decided by the
Agency. | don't know of any plan that they're
putting together, but in Springfield we had
recomended that this could be sonmething that could
be witten into an NFR letter at the time that it's
i ssued.

MR. SASSILA: Okay. M next question is
Section 740.810 and part of this recertification
there's a statenent there which is stating that part
of the recertification that damage to soil has not
been di sturbed and |I' m wonderi ng what that means.

M5. JARKA: Qur intent was that the integrity
of the control or the engineered barrier is
mai ntai ned. That's currently a requirenent of the
SRP regul ati on

MR. SASSILA: That's not true since you -- if
you have a construction project to naintain your
engi neering barrier but you can contam nate soil you
can renmove it and dispose it at the landfill and
that's acceptable, but this does not read this way.
It says you cannot disturb it which means you cannot

have any future construction any site once you
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conpl eted a new construction.

MS. JARKA: | understand that. | understand
your point and we'll note it and consider it.

MR SASSI LA  Section 740.815, the RA shal
provide notice to interested persons. What is the
definition of interested persons?

M5. JARKA: We've -- | believe we're revising
this language to -- it's called interested and
af fected persons to be consistent with the comunity
relations plan. There is no list of interested
persons. The conmunity relation plan guidance
starts out and gives a list of possible contacts you
may want to start there, but we would think
i nterested persons would be potential parents of
school children, church groups, people |ocated
near by.

MR. SASSILA: So interested persons within the
school district or in the county, in the village?

M5. JARKA: It would be primarily within the
conmunity where the school is going to be built.

MR, SASSILA: Wuld it be a one-mile radius,
two mles or anynore criteria because -- Cook County
is a very large county and you say interested

persons so it could be three mllion people

L.A. REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

28
i nterested.

MS. JARKA: Well, | think it would -- | nean
you' d have to | ook at each site and decide who is
affected by this school being built and that would
start your list of interested persons and |'m sure
t he Agency comunity relations group will also --
could al so have sonme i nput and give sone
suggesti ons.

MR. SASSILA: | don't believe the Agency have a
list of interested persons in each community, each
school they can provide --

M5. JARKA: No, no, |'mnot saying they have a
list of specific people, but they do have genera
gui del i nes and general ways to go about decidi ng who
m ght be affected by this and then you can use those
gui del i nes to expand your own |ist.

MR, SASSILA: The sanme section, 740. 815,
regarding that public notice. There is a statenent
about providing the followi ng information, one
t hrough six, which is infornation public records
since this is what the SRP once enroll your site
it's public record and anyone can obtain this
i nformati on fromthe SRP program and freedom of

i nfornmati on request. So what's the purpose of
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having all this mass mailing for public notice if
this information is already public records and
avai |l abl e to everyone?

M5. JARKA: Well, | think it enhances public
participation specifically with interested and
af fected people in the conmunity. The fact that
it's -- we're asking it be put into a publication of
general circulation, we'll put it in front of people
so that people can participate in a neani ngful way
in this process.

MR. SASSI LA: And what kind participation do
you expect from general public since the Agency have
the ultimte decision-naking and they review all the
docunents and they rely on scientific fact and
engi neering practice to deci de about NFR or closing
the project, what general public involvenent woul d
deci de about the renmedial work?

M5. JARKA: Well, the Agency's comunity
rel ati ons plan gui dance acknow edges that contacting
the public is beneficial because there are
addi tional insights that people who would live in
the conmunity nmay have regarding a site that the RA
may not have or the Agency nmay not be aware of. So

if they can provide additional infornation of that
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sort, then | think that is a benefit.

MR. SASSILA: But that is optional? 58.7 of
the Illinois Environnental Act, that is optiona
already, it's not sonething you have to do.

MS. JARKA: | understand that.

MR. SASSILA: That's all my questions.

HEARI NG OFFI CER BEAUCHAMP:  Thank you,

M. Sassila. Any other questions for CBE?

MR. HARLEY: WII we be given an opportunity to
ask M. Sassila questions?

M5. McFAWN: M. Sassila did not testify so
he's not subject to cross-exam nation

MR. HARLEY: | see.

M5. MCFAWN: M. Sassila, would you be open to
entertaining questions from CBE? You are not
required to, but --

MR SASSI LA:  Fine.

MR. HARLEY: Sinply one question, are you here
on your own behalf or are you here on behalf of a
firnf

MR. SASSILA: No. |'ma consultant engineer on
nmy own behal f.

MR. HARLEY: And with whom do you consult

regul arly on issues --
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MR, SASSILA: | work with Carnow, Conibear and
Associ at es.
MR. HARLEY: ['msorry.
MR, SASSILA: | work for CCA, Carnow, Coni bear

and Associates, C-a-r-n-o-w, Conibear,
C-0-n-i-b-e-a-r and Associates. W are consul tant
engi neers in Chicago.

MR. HARLEY: Wth what school districts do you
regularly consult?

MR SASSILA: Well, there's -- we have
different type of clients, with no school districts.
W work on -- we have a wide variety of work with
the city of Chicago, we work with the state, we work
with the city, Agency, CPS, PBC, Departnent of
Envi ronment and di fferent agencies.

HEARI NG OFFI CER BEAUCHAMP:  Thank you.

MR. HARLEY: Thank you.

MR. NOE: Is there an opportunity for me to
make sone coments in addition to those nade by
Ms. Jarka? Wuld | need to be sworn in?

HEARI NG OFFI CER BEAUCHAMP: Are they formed in
the formof testinony or --

MR. NOE: They would be in response to some of

t he coments that were nmde.
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HEARI NG OFFI CER BEAUCHAMP: Coul d you identify
yoursel f first?

MR NOE: M nanme is Stefan Noe, that's
S-t-e-f-a-n, the last name is Noe, No-e. | was
sort of the original drafter of these regulations
so there's sone things that he brought up that |
thought | might be able to shed a little bit of
light on.

HEARI NG OFFI CER BEAUCHAMP: Wy don't we have
you sworn in and al so nove closer to the court
reporter.

(M. Noe was sworn in.)

MR. NOE: One of the comments | had was he
nmentioned the | anguage of interested persons and
just wanted to note that in nost all of the Agency's
notification requirenents under other environnental
statutes and so forth that interested persons
| anguage is used and the notification provision that
was drafted was really nodel ed after other
provisions within the Illinois Environnental
Protection Act. So whatever anbiguity there is in
using the terminterested persons that already
exists in other statutes and sonehow it's been able

-- the Agency has been able to work around it.
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The other thing | wanted to conment on
is the fact that I'malso very famliar with the
Little Village situation and there was a commrent
about the fact that the Freedom of |nformation Act
is available to the comunity if they want to find
out about what's going on with a particular site
and | just wanted to -- you know, | think the Little
Village situation is a good exanple of why that
doesn't work. You know, it requires first, that a
span of community be famliar with the Freedom of
I nformation Act process, that they make a request
and that then they deci pher what are, you know,
fairly technical documents that would, you know,
i ndicate that there is contanination and then they'd
ask also -- have to know that the contam nates that
were there were potentially harnful to their health
and | think what we're suggesting in a situation
with respect to schools where there are going to be
children exposed that a much nore open process is
warranted. That was really all | had to say.

HEARI NG OFFI CER BEAUCHAMP:  Thank you,

M. Noe. Do we have any other questions for CBE

fromthe nenbers of the audience? M Rieser, if you
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MR, RIESER. David Rieser with the [aw firm of
Ross & Hardies. Wth respect to 740.820 what's the
timng of the comunity relations plan? Wat point
in the process does it have to be prepared and
avai | abl e and things of that nature?

M5. JARKA: Well, | think the conmunity
rel ations plan, the earlier you start in the process
the better. | don't think there's any specific tine
frame requirement, but certainly if you get the
conmuni ty engaged early on, | think your renediation
will be nmore successful

MR. RIESER  Thank you.

MR VWALTON:. My nane is Harry Walton. I'Ill be
offering testinony and I would like to speak to --
in our testinony we filed sone conments in support
of the proposal, but we'd |like to provide sone
clarification on inplenentation and --

THE REPORTER: |'msorry. Could you speak up?
There's an echo in here.

HEARI NG OFFI CER BEAUCHAMP: W need you to step
up.

MR WALTON: I'Il be testifying on this fact
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HEARI NG OFFI CER BEAUCHAMP:  Whul d you like to
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wait until later.

MR WALTON:  Yes.

HEARI NG OFFI CER BEAUCHAMP: Just to clarify
that, M. Walton will be presenting additional
testinmony in support of CBEs proposal later in case
we missed that.

O her questions for CBE? Sir, could you
identify yourself and who you represent?

MR. EASTEP: I'"mLarry Eastep with the
I11inois EPA

In your responses to the other gentleman's
guestions regarding this certification | thought at
one point you indicated you thought the Agency was
wor ki ng on sone | anguage for the certification

M5. JARKA: | believe the Agency was in contact
with the Chicago Legal Cdinic and they were
interested in putting in sonme | anguage for the
quality of the certification and the Agency
i ndi cated that they would be willing to put sone
of that |anguage together for that and then send it

out kind of as a straw proposal for conments.
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MR. EASTEP: Did you intend that that would be
part of the rul emaki ng?

MS. JARKA: | don't believe we intended to
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rewite any rules based on that, but | believe that
that type of |anguage coul d be made included as an
appendi x and certainly be included in the other
letters.

MR. EASTEP: Ckay. But you didn't intend it to
be we were proposing sonething --

M5. GORDON: I'msorry. She's actually
speaki ng on a conversation that | had with M. W ght
and ny understanding was that at sone point the
Agency would be willing to put forth sone | anguage
that the Legal Cinic and Citizens for a Better
Envi ronment coul d consider and would be willing to
negotiate putting sone | anguage into an anended
petition. | don't think it was the Agency's
under st andi ng or our understanding that it would be
put forward for public coment. | think it was
sonething they'd be willing to negotiate with the
clinic.

MR. EASTEP: And | guess my confusion was

whet her it was part of the rule and | think your
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MS. GORDON:  Right.
MR. EASTEP: Under your public notice

provi sions 815(a), one through six, you had two

L.A. REPORTING (312) 419-9292

37

public notice nethods, one of thembeing in a
newspaper and under itemthree you had indicated
that the notice should include the |location and site
boundari es of the renediation site. Wat where you
t hi nki ng about? Wat would that entail ?

M5. JARKA: W th our conversations with the
Chi cago Public Schools actually a very good poi nt
was brought up concerning this list and we're
consi dering maybe putting sonme mi ni num requirenents
for public notification in as -- what | nean is
m ni mum requi renents for publication in a newspaper
and then having the [ arger amount of information put
into a central depository such as a library or sone
busi ness located in the conmunity that people can
easi |y access.

MR. EASTEP: GCkay. Nunber three, though, did
you envision a map, a site drawing or a map here and
woul d then be included in the newspapers notice?

M5. JARKA: Well, like | said, we're going to
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work on the |l anguage from m ni mumrequirenents for a
newspaper notice understandi ng that would be
difficult to maybe publish a map in a newspaper, but
if that type of information goes into a centra

depository, yes, a map would be nore than
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appropri ate.

MR. EASTEP: Certainly.

On -- actually, you' ve got three item
threes here, but you said a description of the
i ntended use, did you envision sonething other than
a school ?

MS. JARKA: Well, no since these rules
primarily apply to school sites, but | nean at a
school site there are ballfields, playgrounds so..

MR. EASTEP: So you would --

MS. JARKA: | nean, | would --

MR. EASTEP: You're looking for a nore detail ed
description of how they're going to use that area of
the site?

MS. JARKA: Yes.

HEARI NG OFFI CER BEAUCHAMP: | 'm sorry. Can you
hol d your question until M. Eastep is done? Thank

you.
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MR. EASTEP: On nunber six, the statenent of
the nature of the NFR letter requested, what would
we expect to see there? Wen | think of nature
t hi nk of conprehensive versus focus or sonething of
that nature or residential versus industrial. Wat

did you have in mind?
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M5. JARKA: Well, | think those points would be
applicable, possibly if there would be institutiona
controls and engi neered barriers anticipated for the
site, that could also be included under that item

MR. EASTEP: And this would all be part of the
noti ce that went out --

M5. JARKA:  Yes.

MR. EASTEP: | have no further questions.

HEARI NG OFFI CER BEAUCHAMP: M. Sassil a?

MR. SASSI LA: Regarding the description of the
i ntended use of the site, it's not unusual to nmake
changes to a site after receiving the NFR, does that
mean a new notice has to go out every tinme you have
a playground, let's say we're going to have sone
addition to the school and no | onger a playground,
does that nmean you have to change this intended

usage or not and a new public notice has to go out?
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M5. JARKA: Well, at that point the site would
be outside of the SRP program | nean, you're done
wi th your renedi ation and you' re enhancing the site
and not --

MR. SASSILA: How about if there's a change in
t he plan during construction, which is not unusual ?

MR. NOE: Actually, there is language if you
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| ook at 740.815(a) where it says if the site
renedi ati on action plan is anended, the Agency
wi Il determi ne based on the nature of the anmendnments
whet her the RA needs to provide additional notice.

MR, SASSILA: Yeah. But this is for the
renmedi ati on work not for the site | ayout.

MR NOE: In terms of --

MR. SASSI LA: You m ght have renediati on work
pl an does not have to be by any mean related to your
proposed construction site layout, |'mgoing to have
a playground here, |I'm going to have cl assroom here,
you m ght change that and that's not going to be
part of your renedial work then

MR. NOE: Are you saying later in tine?

MR SASSI LA:  Yeah

M5. JARKA: Well, conceivably you could use the
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list of -- a muiling list of your interested parties
and, you know, give them updates on the ongoi ng
wor k.

MR. SASSILA: Well, then nmy question is about
t he second notice, assune the renedial work plans
change, you have to issue a second notice, which is
not unusual when you go through the SRP to go

t hrough several changes to your final document

L.A. REPORTING (312) 419-9292

41
before it's been final, does that neans every tine
there are changes into the renedial work plan, a new
notice has to go out?

MR. NOE: What |'msaying is that the |anguage
here addresses that. |It's within the Agency's
di scretion whether or not additional notice needs
to be provided.

MR. SASSILA: Wuld it be nore fair to everyone
to know the process before they start the process --

MR NOE: Well, it's going to be a case-by-case
basis. If your plan -- if it's a mnor change to
your plan, the Agency night decide that it's not
necessary for you to give additional notice, whereas
if it's a significant change to your plan where, you

know, a new engi neered barrier m ght be added, it
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additional notice to the public. It's sinply -- |
don't know how you would craft sonething that would
consi der every possible scenario in ternms of the
amendnent .

MR. SASSI LA: Does the Agency have any plan of
adopting this subject here?

MR. WGHT: No

HEARI NG OFFI CER BEAUCHAMP: |'m sorry.
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M. Wght could you identify yourself for the
record?

MR. WGHT: Excuse ne. Mark Wght of the
I[Ilinois EPA. No, we do not. W have committed to
work with the CBE on flushing out certain provisions
that we may not fully understand how they're
i ntended to work, but at this point we did not have
any specific | anguage.

MR. SASSILA: Is there any plan to have another
public notice and allow the general public to have
conments on any proposed changes to the SRP
procedure?

MR. WGHT: That would depend upon the CBE and

the Pol lution Control Board.
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M5. McFAWN: By that, M. Wght, you nean by
what we ultimately adopt as a rul e?

MR. WGHT: Exactly and whether or not you feel
that additional hearings will be needed if these
were submitted to you.

HEARI NG OFFI CER BEAUCHAMP:  Thank you,

M. Sassila.

MR. HARLEY: If | may elaborate. For the

record, Keith Harley, attorney, Chicago Legal

Clinic. To elaborate on M. Noe's and Ms. Jarka's
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testinmony on this issue --

M5. McFAWN. M. Harley, are you going to be
testifying?

MR. HARLEY: No, I'mnot testifying. [|'m
sinmply to clarify one issue.

M5. McFAWN: Wiy don't we have you sworn in.

(M. Harley was sworn.)

MR. HARLEY: This issue cane up during a
nmeeting that we had yesterday with a representative
of the Chicago Public Schools. There was a
recogni tion that what can be acconplished through a
newspaper notice in terns of details about any

specific project is linted and that the proposal in
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its present formmay be placing too nuch burden on
the notice in terns of -- as being the primry
mechani smto be providing infornmati on about how a
site is going to go through the SRP and the
representative of the Chicago Public Schools nade a
very good reconmendation that | believe ultimtely
will be incorporated into this proposal and that is
that the notice provide basic infornation, but not
detail, but that it refer people who are interested
for a nore conprehensive description of the site and

what's going on at the site to a local repository.
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This is sonething that Ms. Jarka alluded to in her
testimony and the repository would be located in the
| ocal library or soneplace where comunity nmenbers
woul d be able to have ready access to that
i nformati on unlike a notice which is a one tine, a
repository can grow and it can grow according to
changes in the site, it can grow according to
changes in the site layout, all of the contingencies
that occur fromthe tine an initial application is
filed until there's final agreement about how a
cleanup is going to be conducted and | thought that

that was a very, very sensible recommendation. |
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believe that will find its way into our final
proposal

HEARI NG OFFI CER BEAUCHAMP:  Thank you,

M. Harley. Additional questions for CBE? Are
there any questions from nmenbers of the Board, Board
staff? Menber Kezelis?

M5. KEZELIS: Good norning. | have a genera
guestion and if you're not -- any of you for CBE
confortable with answering it, that's fine and
conments woul d be acceptable as well.

Are any of you famliar with the status

or the text of Senate bill 1180 that's pending in
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the Illinois General Assenbly? No?

HEARI NG OFFI CER BEAUCHAMP:  Just for the
record, if we could reflect that CBE indicated no to
menber Kezelis' question.

MS. KEZELI'S: What | would be interested in
| earning from CBE is whether that |egislation would
satisfy the concerns that you all have given the
nature of the proposed changes you've subnmitted to
the Board in this rulemaking. It doesn't go as far
as your proposed rul emaki ng woul d, but it does

address the issue of schools within Cook County in a
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site remedi ation program Ckay. | have no other
guesti ons.

HEARI NG OFFI CER BEAUCHAMP: O her questi ons
from nenbers of the Board or the Board staff?

M5. LIU  Good nmorning, M. Jarka.

M5. JARKA: Good norning

M5. LIU  Earlier today you spoke of the
i mportance of a conmunity relations plan in terns
of allowing the public to offer information that
maybe the renedi al applicant or the Agency hadn't
t hought of and | was wondering if you could provide
sonme exanpl es of the types of information the public

could provide that would inpact the outcone of the
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remedi ati on.

M5. JARKA: Well, the first thing that comes to
mnd is perhaps sone long-termresidents may have
observed forner uses of the site that nay not be
readi |y avail abl e through sone public records that
are typically searched for Phase | activities, that
could be one type of information. Oher types of
i nformati on could be concerns that the commnity
m ght bring up regarding how the site is devel oped.

For instance, we have a comunity in on the
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sout heast side of Chicago which brought up a very
valid point to a facility saying well, the trains

al ways cross this road and sonetines they stop in
the mddl e of the road, how does the fire departnent
get to your plant. This was sonething the plant
peopl e hadn't thought about, mminly because they
don't live in the conmunity nost of the time. So

i ssues |like that could be brought up in a public

ar ena.

M5. LIU Earlier this morning Ms. Gordon was
goi ng over some questions that where deferred from
the | ast hearing and one of themwas from
M. Walton, he had asked about at what point sites

woul d be triggered to go into your proposal once
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they're in the SRP and you had indicated if they
didn't know the future use that they wouldn't have
to go to that extent. |If at some |later date a
future use is defined to include a school, would
this proposal take affect retroactively to bring
them back into that requirenent?

M5. GORDON: | think that we would hope that it

woul d take affect retroactively, but | think that's

sort of hard to think about in the hypothetica
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situation because it would depend on how far al ong
in the process they were, if they had conpleted the
renedi ati on and they deci ded to becone a school, it
al nost becomes a noot point, but | think that that
-- | mean the terns of the five-year certification

I think that would definitely come into play, just
to clarify, but things like public participation and
thi ngs that need to happen right away, it would
really have to be discretionary based on the
specific situation.

M5. LIU Is the intention of this to apply to
school s just in Cook County or all across the state
of Illinois?

M5. JARKA: No. This would be applicable to

all schools in Illinois -- or all public schools.
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M5. LIU  The proposed definition that you use
in your proposal refers to the definition of schoo
as defined by 105 Illinois Conpiled Statutes,

5/34.1-1. Do you happen to have that definition

with you?
MS. JARKAS:. | do not.
M5. LIU. | hope you don't mnd, but | actually

took the liberty of jotting it down if you don't
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have it.

MR NOE: The definition was -- | haven't
| ooked at the definition, there is some -- it
actually was mentioned earlier | think in Section
58. 15 of the Environmental Protection Act and it
also refers to that definition to define schools and
so we used it to be consistent, but | realize -- go
ahead, you can read the definition, | don't have it
right in front of ne, but go ahead.

M5. LIU. The definition is, quote, schools and
attendant centers are used interchangeably to nean
any attendant center operated pursuant to this
Article 34, and under the direction of one
principal. Not know ng what Article 34 was, |
| ooked it up and Article 34 says that it applies

only to cities having a popul ati on exceedi ng
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500, 000.

Since CBE s proposed definition of schoo
woul d be school s operated pursuant to Article 34, ny
nonl awyer's read of this seens to indicate that this
would I'imt your proposal to Cook County, city of
Chi cago, is that naybe how you interpret it?

MR. NOE: To tell you the truth, | don't think
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that | noticed the fact that there was that
[imtation on the schools. | think in the time |
was drafting it | assumed | think because the 58.15
actual |y had | anguage relating to Cook County and
assuned the definition was actually broader and
woul d enconpass the entire state. So | appreciate
you pointing that out because | think our intention
was to have the regul ation applied throughout the
state and not just related to Cook County.

MR. HARLEY: If | may el aborate on that as
well, | think that one of the things that we found
in the architecture of the existing site renediation
programthat surprised us was that when you | ook at
the definition of what constitutes a residenti al
site for purposes of the site renediation program
where the EPA is already invested with authority

pursuant to Board rule and where the Board has
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rul emaki ng authority by virtue of legislation it
i ncl udes educational sites, it explicitly includes
sites that are set aside for education. So we feel
that this provides a legislative basis for
rul emaking relating to school sites. It also gives

the Board the authority to define what constitutes a
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residential slash education site in the state of
Illinois consistent with, you know, it's existing
granting of authority under the Act.

M5. LIU  Could you perhaps propose a specific
definition for what would constitute an educationa
facility?

MR. HARLEY: Of the top of ny --

M5. LIU  Sone things to think about if | was
trying to imagine in nmy head what types of schools
this would apply to. |If you could address whether
it would apply to colleges and universities, schools
where children are in attendance for only one day a
week, schools without outdoor play areas, naybe sone
ot her thoughts you m ght have.

M5. McFAWN: Al so you nentioned that you
thought it was just applicable to public schools.

Is that the way you want it to be, just public

versus private?
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MR. NOE: Yeah. The reason for that is again
the original basis for comng up with the new rules
and that is that when you -- when a public entity
renediates a site, there usually isn't this third

party due diligence that takes place and so, you
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know, that was essentially the situation in Little
Vil l age where you have public funding, it's going to
devel op the school, therefore, you don't have a
financial institution [ooking in to nmake sure that
the site is conpletely renedi ated before you can
start using the property. So that's why | think
we're confortable limting it to public schools as
opposed to all schools.

M5. LIU  Based on what we di scussed today,
do you plan to submt a new proposal or a reversion
of your |ast anendment?

MS. GORDON: Yes, we will

M5. LIU.  Thank you

MR. NOE: Can | just coment on that too? W
were trying to work things out with the Agency so
that we'd be able to address a |l ot of these concerns
and integrate themin our anmendments before this
hearing. The Agency has a lot of work that they're

doing on the rest of the rules and are very busy and
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it was very difficult for us to find tine to
coordinate all of that. So it |ooks as if yes,
we're going to have to subnit a proposal follow ng

thi s hearing.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

1

2

M5. McFAWN: It al so sounds like you' ve | earned
or had sone insights through your discussions wth
t he Departnent of Education that help you with such
revision.

MR. NOE: Absolutely, that's true as well.

M5. McFAWN:  Usual ly rul emakings are like this,
you go through the revisions during the course of
the rul emaking, this is nore the rule then the
exception.

HEARI NG OFFI CER BEAUCHAMP: Do we have any
ot her questions for CBE today? M. Sternstein?

MR, STERSTEIN:. Joel Sternstein with the
Pol [ uti on Control Board. | just had one m nor
techni cal question or a couple actually. |In the
anended petition that you submtted to the Board for
this hearing, the italicized | anguage is the
| anguage that's been added since the proposal from
the first hearing, is that true?

M5. GORDON:.  Yes.

MR. STERNSTEIN: Ckay. And then the stricken
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| anguage is | anguage that was stricken fromthe
proposal you submitted for the first hearing, right?

MS. GORDON: Yes.
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MR. STERNSTEIN: Okay. | just wanted to
clarify that for the record. Thank you

HEARI NG OFFI CER BEAUCHAMP:  Any ot her
guestions? M. Cordon, speaking of the amended
petition, | don't know, did you intend to introduce
that as an exhibit today or sinply have it in the
record as an anended petition filed?

M5. GORDON: | think just filed would be fine.

HEARI NG OFFI CER BEAUCHAMP: Ckay. W do have
copies of that on the table in case anyone doesn't
have them [|'Il make a last call for questions for
CBE before we let themgo. Al right. Seeing none,
thank you. |If we can go off the record for a
moment .

(Wher eupon, a di scussion
was had off the record.)

HEARI NG OFFI CER BEAUCHAMP: W' ve had a request
fromM. Crivello, who's a representative of the
Chi cago Public Schools, to present a brief statenent
on CBE' s proposal. This was not prefiled testinony.

So we're going to ask if there are any objections to
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all owi ng her to make this statement? Seeing none,

we're going to turn the floor over to Ms. Crivello.
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Woul d you pl ease swear the witness in?
(Ms. Crivello was sworn.)

M5. CRIVELLO M nane is Lynn Crivello. I'm
an enpl oyee of the Consoer, Townsend & Envirodyne
Engi neers and their joint venture, Chicago School
Associ ates. W are contractors to the Board. MW
duties include environnental nmanagenment of the
capi tal inprovenent program for the Chicago Public
Schools. | have spoken with the chief -- deputy
chi ef operations officer at the Chicago Public
School , Karen Burke, B-u-r-k-e, and she has
requested that | present testinony today on behal f
of the Chicago Public School s.

The Chicago Public Schools wi shes to
conment on the rules proposed by the Citizens for a
Better Environment and designated as R01-29 by the
Pol [ uti on Control Board. W would like to begin by
stating categorically that the health and wel fare of
the children attending Chi cago Public Schools is our
nunber one priority.

Since 1996 CPS has spent in excess of 100

mllion dollars related to environnental renediation
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and mai ntenance of environmental health and safety
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in all schools. One part of this overall programis
the renedi ati on of sites designated for construction
of new school s and additions.

In 1999, in response to the issues raised
by the finding of contaninated soil at the Finkl and
Zapata schools, the Illinois State Legislature past
Public Act 91-0442, entitled An Act to Anend the
Envi ronmental Protection Act by addi ng Section
58.15. The Act states: Construction of schoo
requirenent. This section applies only to counties
wi th popul ations of nore than three mllion. In
this section, school neans a school as defined in
Section 34-1.1 of the school code. No person shal
conmence construction on real property of a building
i ntended for use as a school unless a Phase
environnental audit conducted in accordance wth
Section 22.2 of this Act is obtained.

If the Phase | environmental audit
di scl osed the presence or likely presence of a
rel ease or a substantial threat of a release of a
regul ated substance at, on, to, or fromthe rea
property, a Phase Il environnental audit conducted

in accordance with Section 22.2 of this Act is
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obtained and three, if the Phase Il environnental
audit discloses the presence or likely presence of a
rel ease or a substantial threat of a release of a
regul ated substance at, on, to, or fromthe rea
property, the real property is enrolled in the site
renmedi ati on program and renedi al action that the
Agency approves for the intended use of the property
is conpl eted.

Cook County school s, including Chicago
Public School, are required by this lawto enter
into the SRP program and to conplete corrective
action prior to construction of the school. This
results in essentially two engineered barriers at
each school, the engineered barrier approved by the
Il1linois Environnental Protection Agency and
conpleted by the CPS prior to construction of the
school and the school itself.

Since 1999, CPS has enrolled 18 sites into
the SRP program To date, CPS has received NFR
letters on nine of these 18 sites. The average tine
it takes CPS to conplete the SRP process for a
project is approxinately 4.5 nonths, but this
project can stretch to over a year dependi ng upon

t he extent of contanmination and the conmplexity of
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the site.

Since the passage of Public Act 91-0442
the SRP process has becone a critical part of new
construction project scheduling. Nearly every
parcel of property designated as a school building
exceeds the |l evel of contam nates that the | EPA has
set for residential cleanup objectives. In sone
cases, the cleanup objectives set by the | EPA are
| ower than the levels that occur naturally or are
l ower than levels found in soils across the street
fromthe school. Therefore, nearly every CPS site
nmust conplete the SRP program before construction of
t he school can begin.

Section 58.15 requires the conpletion of
the SRP process prior to construction. This |aw
robs the CPS of the option of integrating the
cleanup of the site into the construction program
Typically, when contam nation is found on a site, an
engi neered barrier is used to prevent contam nation
from bei ng inhaled or ingested by children or
others. The | EPA routinely approves the use of
bui | di ng foundati ons and parking |ots as engineered
barriers. The concrete foundations and parking lots

cover the contam nated soil and prevent the
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i ngestion or inhalation of the contam nants by the
bui | di ng occupants. Because of the way Public Act
91-0442 is witten, the engineered barrier nust be
in place before construction, including the pouring
of concrete foundations, can begin. |In effect, the
| aw requires two engi neered barriers on every Cook
County school site.

Once the corrective action conpletion
letter is received, the Illinois Environmental
Protection Agency issues an NFR letter. In this
letter, it states that the engineered barrier nust
be mmi ntai ned over the area of concern. Failure to
mai ntain the barrier will result in the | EPA voiding
the NFR letter. This is consistent with Section
740. 625(a) of Subtitle G which states that any
violation of institutional controls or |and use
restrictions will result in the NFR | etter being
voi dabl e by the | EPA

Wth regards to public participation and
notice, we would like to make you aware that CPS has
an extensive program of public outreach and
conmuni cati on. \Wenever a property is designated by
CPS for a school the al derman of the ward in which

the property is located is contacted by CPS and CPS
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remains in close comunication with the al derman
t hr oughout the process of the SRP and the new school
construction program In addition, CPS places a
sign on the designated property and identifies that
site as a new school |ocation.

On a monthly basis CPS conducts public
nmeetings throughout the city. These neeting are
tel evised and provide an opportunity for anyone to
rai se any kind of issue regarding schools. Once a
year the CPS conducts a series of six public
nmeetings focusing only on the capital inprovenent
program During these neetings, residents of the
city, parents and any other interested parties can
request information on capital projects.

Finally, CPS naintains a web page that
identifies all capital projects. This web page is
continually updated. Interested parties may review
this information and contact the CPS electronically
to request additional information.

It should be noted that the CGtizens for a
Better Environment never contacted CPS nor did CBE
afford CPS any opportunity to contribute or
participate in the devel opnent of these anmendnents.

We believe that if CPS had been given an opportunity
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to participate and to informthe CBE of our program
it would have afforded CPS the participation that
t hese anendnents seek to pronote

CPS has gone far beyond the intent of the
anmendnments proposed by the Ctizens for a Better
Environment. Also, CPS is required by law to enrol
into the SRP program These amendnents are not
voluntary for CPS or any other school in Cook
County. Gven this, CPS believes that the
addi ti onal requirements proposed by Citizens for a
Better Environment woul d be redundant and woul d
result in additional reporting, administrative costs
wi t hout addi ng any additional |evel of safety,
security or public participation than what currently
exists within the CPS system Therefore, we are
requesting that the anmendnment identified as RO1-29
be amended to exclude the Chicago Public School s
fromthe requirenents of that part.

HEARI NG OFFI CER BEAUCHAMP:  Thank you,
Ms. Crivello. Before we nove into the questions, |
notice that the mcrophone is outside so we're going
to take a short break while we set up the

nm cr ophone.
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(Whereupon, after a short
break was had, the
fol |l owi ng proceedings
were held accordingly.)

HEARI NG OFFI CER BEAUCHAMP: W wil | now take
questions fromMs. Crivello if your presentation is
fi ni shed.

M5. CRI VELLO  Yes.

HEARI NG OFFI CER BEAUCHAMP: W' || open the
floor to questions. M. Harley?

MR. HARLEY: For purposes of the record, ny
nane is Keith Harley, I'man attorney for Ctizens
for a Better Environnent.

Al so, for the purposes of full and
conpl ete disclosure, Ms. Crivello, this isn't the
first time that we've ever nmet, is it?

M5. CRIVELLO No

MR. HARLEY: In fact, | represent you and your
husband in a case involving the renediation of a
site in the Pullman community, don't [?

M5. CRIVELLO MW husband, mnyself and about 50
other community residents.

MR. HARLEY: GCkay. And you're satisfied with
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MS. CRIVELLGO Yes. | haven't seen the invoice
yet .
MR HARLEY: It's pro bono. | wanted to start

of f by tal ki ng about a portion of the testinobny

whi ch you gave today that suggested that Citizens
for a Better Environnment had not been open to the
recomendati ons or the input of the Chicago Public
School s, which was in the next to |ast paragraph in
the witten testinony and | wanted to be clear that
today you are here testifying on behalf of the

Chi cago Public Schools, is that correct?

MS. CRIVELLO That's correct.

MR. HARLEY: But before today, you did attend
the public hearing in Springfield, is that right?

MS. CRIVELLO That's correct.

MR. HARLEY: When you attended the public
hearing in Springfield, you did not identify
yourself as having a relationship to the Chicago
Public Schools at that tine, did you?

MS. CRIVELLO That's correct.

MR. HARLEY: You did not identify that you had

that relationship?
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M5. CRIVELLO | did not identify nyself as a

representative of the Chicago Public School system
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MR, HARLEY: And that was at the end of
February that that hearing took place?

MS. CRIVELLO That's correct.

MR. HARLEY: And the first tine that you
contacted Citizens for a Better Environnment through
us as their attorneys and identified yourself as a
representative of the Chicago Public Schools was
| ast Friday, March 30th, is that correct, by phone?

MS. CRIVELLO That's correct.

MR. HARLEY: And on Monday -- the follow ng
Monday we arranged for you to receive in advance by
e-mail a copy of the nost recent amended proposa
that we had at that tine, is that correct?

M5. CRIVELLO | received an e-mail Monday
afternoon, that's correct.

MR. HARLEY: And on Tuesday you cane to our
office and met with ne and with the other attorney
for Citizens for a Better Environnment, Holly Gordon
for two hours discussing your concerns about this
proposal, is that correct?

M5. CRIVELLO Yes. | believe |I requested
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nor ni ng.

MR. HARLEY: GCkay. And at that tine you
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expressed concerns, sone of which are also reflected
in your testinony today about exenpting Cook County
fromthe proposal about the definition of interested
person, about the nature of the community relations
pl an, about specific | anguage relating to | and use
limtations, about public notice issues. You were
gi ven an opportunity to provide all of that input,
is that correct?

M5. CRIVELLO Yesterday norning, that's
correct.

MR. HARLEY: GCkay. And we agreed that in
every -- one of these issues that we would continue
to speak with one another about in anticipation of
devel opi ng our final process, is that correct?

M5. CRIVELLO | believe so.

MR HARLEY: Al right. Moving on, in your
role as a consultant on environnmental issues
relating to the Chicago Public Schools, have you
ever dealt with issues relating to | ead containing

and asbestos containing material on properties
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MS. CRIVELLO  Yes.
MR. HARLEY: And are you famliar with the

practice of maintaining as opposed to renovi ng
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asbestos containing and | ead containing materials
under sone circunstances?

M5. CRI VELLO  Yes.

MR. HARLEY: |Is that a common practice in the
Chi cago Public School s?

M5. CRIVELLO |'d have to say so, yes.

MR. HARLEY: And isn't it true that as a key
part of maintaining proper controls to ensure that
asbestos and | ead containing materials do not becone
bi oavail able to children, the Chicago Public Schools
have to naintain observation and nmai nt enance
prograns?

M5. CRIVELLO W are required by law by the
I1linois Department of Public Health to conduct
peri odi c inspections of asbestos containing
materials. W're required to do these inspections
on a periodic basis.

MR. HARLEY: And the purpose of these

observations and nai ntenance prograns is to ensure
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are not creating a risk of exposure of the toxins
that are contained in the materials to the children
who go to the Chicago Public Schools, is that

correct?
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MS. CRIVELLO That's correct.

MR. HARLEY: And so it's not an unusual thing
for environnental managers or an organi zation |ike
t he Chicago Public Schools to have to regularly
i nspect, observe, naintain controls that have been
devel oped to prevent toxins from being rel eased from
ot herwi se sound material s?

M5. CRIVELLO The Chicago -- as | said, the
Chi cago Public School s conduct periodic asbestos
i nspections. This costs the Chicago Public Schools
approximately $2 mllion a year to conduct these
i nspections. Part of those inspections are to
denote the condition of the asbestos in the
| ocati ons where we observe it and to verify that
it has been abated or that it is being properly
controll ed.

MR. HARLEY: And all of this is to protect the

public health and safety of the children who are



19

20

21

22

23

24

10

11

12

13

14

15

16

17

attendi ng the school s?

MS. CRIVELLO That's correct.

MR. HARLEY: In your testinony, you talked
about the efforts which the Chicago Public Schools
take already to involve the community in the

devel opnent of new school sites, is that correct?
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MS. CRIVELLO That's correct.

MR. HARLEY: And you tal ked about the proactive
outreach efforts which you make through the I oca
al derman's office, for exanple?

M5. CRIVELLO  Yes.

MR. HARLEY: And you al so tal ked about hosting
regul ar nmeetings where nenbers of the public can
cone forward and voice their concerns?

MS. CRIVELLO That's correct.

MR. HARLEY: And | think that you nay have al so
referenced the fact that documents are avail abl e at
these neetings or are provided by the Chicago Public
School s about the devel opnent of new school sites?

M5. CRI VELLO  Yes.

MR. HARLEY: And you tal ked about the fact that
you post notices actually at the physical |ocation

of a new school devel opnment, is that correct?
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MS. CRIVELLO That's correct.

MR. HARLEY: Have you ever had an opportunity
to review the community relations plan that was
devel oped by the Illinois Environnental Protection
Agency pursuant to the requirenents of the site
renedi ati on progran?

M5. CRIVELLO  Yes.
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MR. HARLEY: Do you have an opinion as to
whet her or not the efforts which you are al ready
undertaking are in the spirit of that comunity
rel ati ons plan?

M5. CRIVELLO | would say they're probably
within the spirit of that plan, although they may
not conformto every aspect of the plan

MR. HARLEY: But you also are aware of the fact
that the community relations plan is very flexible
and doesn't nandate a rigid, one size fits al
approach to comunity relations, but instead |ays
out a general approach that's designed to ensure
public participation in the site renmedi ation program
consistent with the clear legislative intent?

M5. CRIVELLO |'maware that the gui dance that

exists today is not a rule nmade by the Pollution
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Control Board, a |aw nandated by the state

| egi slature and that this guidance could change at
any nonment in tinme and al though at the present tine
| believe that in general we are neeting the spirit
of that guidance, | can't say that in six nonths
that this gui dance woul d not be changed by IEPA to
i ncl ude requirenents such as that we have a public

hearing specifically for an SRP site, for instance.
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Thi s concerns ne because | think that these
anendnents basically require us to conformto those
gui dances and to those guidelines, thus in effect
maki ng theminto regul ati ons.

MR. HARLEY: So you're essential concern is
based on a fear that the proposal may at some tine
in the future engender a nore restrictive approach
than the one which CPS has al ready engaged in?

MS. CRIVELLG Wsat |'m concerned about is that
in the proposal in the comunity relations plan
under 740.820 it states that the RA has the option
of following a conmunity relations plan according
to the -- consistent with the guidance devel oped by
the Illinois EPA and if the RA forgoes that option,

then the Illinois EPA would then inplenment that
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community relations plan. This basically means that
we woul d be required either to do it ourselves or to
pay for the Agency to do it and to inplenent a
conmunity relations plan, which we have no idea of
what the scope the Agency woul d enact or what the
scope is in six nonths or a year or two years.
MR. HARLEY: GCkay. Thank you.
In your -- to change subjects, in your

role as an environnental consultant for the Chicago
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Publ i c Schools you spoke about your involvenent in a
nunber of SRP sites?

MS. CRIVELLO That's correct.

MR. HARLEY: \What is your program after the no
further remediation letter is received to ensure
that institutional controls, engineering barriers,

l and use restrictions, contained in the NFR are
adhered to in the future?

M5. CRIVELLO We have a program at Chicago
Public Schools currently consisting of approximtely
20 consulting companies that are present in the
school at any given tine. As | stated earlier, we
are required to i nspect schools at |east once every

three years for asbestos. At that tine, they would
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al so survey the property. |If they notice that
there's any di sturbance of the property that we
didn't -- that we have no know edge of or hadn't

aut hori zed, we would be notified of that and we al so
are notified by the property nmanagers for the

Chi cago Public School systemwho are the entities

to maintain the property of the school outside of
envi ronnental issues as well as w thin environnental
i ssues. So we have a presence in the schools on a

dai ly basi s.
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MR HARLEY: Wy.

M5. CRIVELLO Fromthe standpoint of
mai nt ai ni ng the building for school occupancy we're
requi red by several different regul atory agencies,
city, state, national, federal, local, to nmaintain
certain aspects of the buildings. W're required to
i nspect swinmng pools. W're required to provide
safe lunchroons and cafeterias. W're -- we are
conti nuously doi ng mai nt enance on these buil di ngs.

MR. HARLEY: Wbuld you say that on the issue
of after the NFR letter, that period after the NFR
| etter has been issued that the Chicago Public

School s are a nodel of how public schools shoul d
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conduct thenselves to ensure the children are safe?

M5. CRIVELLO Well, | would like to think
that we run a nodel program

MR. HARLEY: And on the issue of a community
relations plan and the kind of proactive outreach
that you described in your testinony, do you believe
that the Chicago Public Schools are a nodel of how
public schools shoul d operate?

M5. CRIVELLO | really have no expertise in
public outreach and I wouldn't want to say what's a

nodel and what's not a nodel. |'m an environnental
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engi neer.
MR. HARLEY: GCkay. | have no further questions.
Thank you.
HEARI NG OFFI CER BEAUCHAMP:  Thank you,
M. Harley. Are there other questions for
Ms. Crivello? Questions fromthe Board nenbers.
M5. McFAWN: | have some questions.
HEARI NG OFFI CER BEAUCHAMP: | 'm sorry. |
didn't see M. Eastep's hand. M. Eastep?
MR. EASTEP: Larry Eastep, Illinois EPA
In your testinony you refer to cleanup

obj ectives as being set by the | EPA?
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MS. CRIVELLO  Correct.

MR. EASTEP: Did you nean that the Agency
actually sets the cleanup objectives for the
renedi al applicant or were you referring to the Part
742 objective?

M5. CRIVELLO  Actually, our cleanup objectives
that we use | think in about every case that we've
ever gone through has been the Tier | residential
objectives that are in 742. So that's what | neant
when | refer to it.

MR. EASTEP: So you didn't nean that the Agency

was i nvol ved?
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M5. CRIVELLO No, | wouldn't nean to inply
that you were invol ved.

MR. EASTEP: |If the objectives are typically
residential Tier | objectives and your cleanup plan
called for renoving all of the contam nated soil
assuming it was contanmi nated soil that was invol ved,
then there woul dn't be any need for an engineered
barrier, would there?

MS. CRIVELLO That's correct.

MR. EASTEP: GCkay. So in your testinmony in a

coupl e cases you said that the fact that the effect
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of the law required engi neered -- two engi neered
barriers, if you did a conplete soil renoval, there
woul d be no need for engineered barriers at all?
M5. CRIVELLO Yeah. Wsat | neant to | guess
state was that in every case that | can think of, we
have | eft sonme contami nation in place and in those
cases we're required to put down two engi neered
barriers. | believe we nmay have one, maybe two
sites where we were able to remove all the
contami nation. Typically, that's not the case.
MR EASTEP: But the reason for that isn't
because the law requires that, it's because of the

prof essi onal judgment of a consultant using the
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rul es under part 7427

MS. CRIVELLO The reason for that is if we are
going to use an engi neered barrier, the engineered
barrier has to be in place before we start
construction, if we choose to use an engi neered
barrier as a renedial action plan

MR. EASTEP: Ckay. But you don't -- again, in
t hose cases where they have renpved all the
contami nation then that statenent that they're

required by law really doesn't apply?
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M5. CRIVELLO Correct. That wouldn't apply
t here.

MR. EASTEP: Thank you

In your testinony you provided several

i nstances of public outreach and comuni cati on
t hrough comunication with the al derman or vari ous
neetings the city has. Do you ever nake any -- have
any outreach or conmmunication with the direct
nei ghbors of the schools that are being worked on
say, people within a six-block radius or sonething
of that nature?

MS. CRIVELLO That has occurred and that's
not one of ny duties so | can't say how

institutionalized that is. It's ny understandi ng
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that the Board neets with the interested parties
when they are designating a site and that woul d be
the students that would be going there, but as
said, | don't -- I amnot involved in setting up
t he hearing process so | don't know the particul ars
of that.

MR. EASTEP: Do you know i f when they do neet
when -- they're setting up a site and they neet with

t he nei ghbors, do they discuss any of the renedial
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activity or the fact they will be cleaning up the
site?

M5. CRIVELLO | haven't personally attended
one of those nmeetings so | can't say that. | can't
answer that.

MR. EASTEP: In your judgnent, would that be a
good opportunity to dissenminate this information to
the public in a neeting such as that?

M5. CRIVELLO Yes. |I'mnot saying that that
doesn't happen. |I'mjust saying that | personally
have not been present.

MR. EASTEP: Thank you. No further questions.

HEARI NG OFFI CER BEAUCHAMP:  Thank you,
M. Eastep. Additional questions fromMs. Crivello?

Board nenber MFawn, do you have sone?
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M5. McFAWN:  Yes, | do.

You nmentioned or you discussed at |ength
this requirement as M. Eastep was referring to for
the two engineered barriers and it seens to be
because of the way that Section 58.15 is worded that
you have to have in place either conplete renoval of
the contanmi nation or an engi neered barrier before

you woul d begin to construct a school ?
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MS. CRIVELLO That's correct.

M5. McFAWN:  Has there been any attenpt by the
Department of Education or other persons responsible
for this to change that |egislation?

M5. CRIVELLO | personally cannot answer that.
I"mnot involved in their |egislative processes.

M5. McFAWN:  How rmuch nmoney do you think it
costs themto do that when they are prohibited from
using the actual construction of the building as an
engi neered barrier? Make across the board or even
on a per school base, sonme kind of estinate.

M5. CRIVELLO It's cost had us in the vicinity
of approximately $1 mllion to date for consulting
costs. More of the concern is the limtations that
it puts on us regardi ng our construction schedul e

where if we were allowed to build the school as part
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of the renediation process, we would have 16 to 18
nont hs during construction of the school fromthe
time that we got the property until the school was
conpleted to actually conplete the SRP process and
we could integrate the construction of the schoo
with the devel opnent of the barrier. As it stands

now, we generally have about six nmonths to conplete
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the SRP process before they actually start
construction of the school and this does two things;
one, it results in a lot of activity that we

woul dn't have to do such as if we have to put in a
three-foot barrier at a school for our engineered
barrier and typically then the contractor cones in
and has to dig it out and put in the foundations.

So we're putting engineer fill into a hole and then
we' re renoving engi neer fromthe hole so we can put
concrete back into the hole.

Secondly, the longer it takes us to
conduct the SRP program get the conpletion and then
start construction of the school, the longer the
children have to stay in overcrowded ol d school s
that are probably not as conducive a | earning
envi ronnent or as healthy | earning environment as a

new school would be. So we end up basically -- we
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end up with children having to attend substandard
school s because we can't conplete the process as
qui ckly which is supposed to benefit children. So
it's -- we don't see it as an ideal situation

M5. McFAWN:  When you nentioned the $1 mllion

in consulting fees, that is over the |last two years
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or could you put that in context?

MS. CRIVELLO That's over the |ast,
approxi nately, 18 nonths.

M5. McFAWN:  And that would be consulting fees
to advise the Departnent of Education about how to
conply with Section 58.15?

M5. CRIVELLO These consulting fees typically
cover investigation, investigations of the site,

i nvestigation procedures, sanpling, analysis,

devel opnent of reports and in nmany cases because we
have to do this in an expedited fashion in order to
get our corrective action conpleted, it drives up
the cost of what we would normally spend.

M5. McFAWN:  Ckay. So those are consulting
fees that you would nornmally even incur in |arge
part just to conply with SRP?

M5. CRIVELLO Probably 60 percent of that is

what we would nornmally incur. The other 40 percent
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is just an excess that we pay to expedite -- the
faster turnaround we have to have for our sanples so
we can get our reports in. Faster results in 100
percent increase in our costs for our analytica

fees which if we're doing a conprehensive site
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investigation of a typically three-acre site that we
use for a school can result in $50, 000 or nore.

M5. McFAWN: Ckay. Did the Departnent of
Educati on ever estimate how rmuch it cost to put in
the engi neered soil barrier of three feet and then
pull it back out?

M5. CRIVELLO. No

M5. McFAWN: It seens |ike they shoul d.

Currently, the legislation doesn't require
you to get an NFR letter before you open the school
is that correct?

MS. CRIVELLO That's correct.

M5. McFAWN:  Under this CBE' s proposal that
woul d be required, is that an inpedi ment?

M5. CRIVELLO No. The current |aw requires
that we conplete our corrective action before we
start construction. Once we conplete our corrective
action, we send a letter to the state that our --

corrective action conpletion letter and the state
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has 30 days to then issue us an NFR W have to
have the conpl eti on done before we start
construction of the school and then we've got

approxi nately 14 nonths before we conplete the
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school. So we have the NFR |etter far ahead of
tinme.

M5. McFAWN:  COkay. You tal ked about your
conmuni cati ons or CPS conmuni cations through a
series of public neetings. | was wondering, you
said you publicized the information on a web site.
Do you have the address for that web site?

M5. CRIVELLO | was afraid you were going to
ask me that. | don't have that web site avail able.
| can get you that web site.

M5. McFAWN: Ckay. Are SRP prograns di scussed
as part of those public meetings, the six public
neetings that focus on the capital inprovenment
progr anf

M5. CRIVELLO The six public neetings that we
have are basically an opportunity for anyone in the
city of Chicago to conme to the neeting and ask us --
it's basically for themto ask us whatever it is
they want to know about the capital program

M5. McFAWN:  They would need to raise the
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i ssue?
M5. CRIVELLO They would basically need to

rai se the issue, yes.
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MS. McFAWN:  You testified a little bit about
the conmunity relations plan and the outreach
program used by the city and the two -- you seened
--or you did testify that the current process used
by the city conplies with the spirit of the
conmunity relations plan, is that right?

MS. CRIVELLO | believe it does.

M5. McFAWN: |Is that outreach program or the
public neeting and the other ways, communicating
wi th the al derman about capital inmprovenent in these
schools, is that witten down anywhere?

MS. CRIVELLO | can't answer that.

M5. McFAWN: Maybe you coul d check with the
city and if so, could we see a copy of it to know
what guidelines the city uses as outreach?

MS. CRIVELLO Onh, sure.

MS. McFAWN:  You nentioned that there woul d be
addi tional reporting and adm nistration costs if the
proposal in R01-29 was adopted. Admnistration
costs for what and how nuch?

MS. CRIVELLO W haven't done an econonic
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anal ysis of what this would cost to inplenent.

Basically, our position is is that we're already
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doing it so anything that we did would be an extra
cost that wouldn't benefit the safety or health of
the children or increase our public awareness.
Probably what we're nost concerned about is the
nebul ousness of the idea of this comunity relations
plan in that it's not sonething that is delineated
in the regulations and so if the Illinois EPA

deci ded that they were not satisfied with the plan
that we were follow ng, they could institute their
own plan and under 740 basically charge us as the
renedi al applicant the cost for that conmunity
outreach plan. W wouldn't necessarily know what
that woul d cost us.

M5. McFAWN:  But you believe that you're
currently doing it. So what you're doing is
satisfactory?

M5. CRIVELLO W believe what we're doing is
satisfactory so that any cost that we would incur
to abide by any new regul ations is nobney that cones
out of school books and boiler repairs and new
school s and educational enhancements and our first

priority is to educate children.
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M5. McFAWN:  But actually if what you' re doing,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

if your assessnent is correct, it's already
providing the community relations plan and if we
knew about it we mght be able to --

MS. CRIVELLO Well, | don't know what a
conmmunity relations plan is exactly because it
doesn't say what it is in the regulations. Al
have is a guidance that that gui dance now becones
regul ation and we don't know what that's going to
be.

M5. McFAWN:  COkay. But let's assune that
that's the guidance and then that's what constitutes
a conmunity relations plan and you still think that
what the city's doing is conparable to what's called
for?

M5. CRIVELLO Well, if you go through the
conmmunity relations plan, it says that you have to
devel op separate docunents, this document shoul d be
two pages |long, that docunent should be three pages
| ong, you should have four public hearings, you
should -- there's a nunber of different things that
they say you should do, which of course with us
woul d becone nandatory and such as an exanple | can

if they think we have to have four public hearings
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when maybe we only have one public hearing, who's to
say that we now -- you know, we have to pay for four
public hearings.

M5. McFAWN:  All right. So that's where the
addi ti onal costs conme up?

MS. CRIVELLO  Correct.

HEARI NG OFFI CER BEAUCHAMP: Coul d we go off the
record for few nonents.

(Wher eupon, a di scussion
was had off the record.)

M5. LIU. | have one point of curiosity.

In your testinony you mentioned that since
1999, Chicago Public Schools have enrolled 18
different sites in the SRP. Do you know if they
plan to keep up this pace of new school construction
in the future?

M5. CRIVELLO M understanding is that the
capital inprovenent program which was started in
1996, had a target of approximtely 30 new school s
or additions. So we have 18 that we've either
constructed, that are in construction or are
pl anned. If you go on the web site, assuming | can
find the address, we published the capita

i mprovenent program for the next, | believe, it's

L.A. REPORTING (312) 419-9292
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five years and that indicates what schools -- new
school s are planned. That is heavily contingent
upon funding and if the funding goes away, the
school s go away.

M5. LIU.  Thank you
MR. MELAS: One quick question
Towar ds the end of your testinony you nade
a suggestion that as far as this particul ar
anendnent i s concerned exclude Chicago fromthis
anendnent -- exclude the Chicago Public School s?
M5. CRIVELLO Correct.
MR. MELAS:. Leaving in place for the rest of
the state?
MS. CRIVELLGO Yes. That would be our
posi tion.
HEARI NG OFFI CER BEAUCHAMP:  Any ot her
guesti ons?
MS5. McFAWN: | had one nore.
You tal ked about the schools being subject
to property managers, is that correct?
M5. CRIVELLO There are property nanagers who
are private contractors to the Board who's -- they
manage properties just like U S. Equities would

manage an office buil di ng.
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M5. McFAWN:  Are they the ones that supervise
the inspection for asbestos and | ead?

M5. CRIVELLO No. That would be done through
ny office.

M5. McFAWN:  Through your office?

M5. CRI VELLO  Yes.

M5. McFAWN:  And then when you' ve done that
i nfornmati on, do you then produce a witten docunent
for the public schools -- Chicago Public Schools
veri fying what you inspected and that it was done
and - -

M5. CRIVELLO Yes.

M5. McFAWN: So they get a report on that and
that's done for all the school s?

M5. CRIVELLO  Yes.

M5. McFAWN:  So the proposal that CBE nekes
that such a certification be done every five years,
could that be woven into that other process?

M5. CRIVELLO Well, our position is we don't
need to certify every other five years because we
mai ntain these barriers on a daily basis and we are
required by the Act, the regulation, and NFR |l etter
that says by |law you nust maintain these barriers.

So we don't really see a need to certify that. W

L.A. REPORTING (312) 419-9292
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basically are conmpelled to follow those regul ati ons
and the requirenments of our NFR letter or else we
have no NFR letter. |It's voidable. To certify it
does not serve a purpose.

M5. McFAWN:  COkay. But CBE has testified as to
why they believe there is a purpose on that and |'m
just wondering froman adm nistrative standpoint if
that's sonething that could then be integrated into
the current legally required asbestos mmintenance
progr anf

M5. CRIVELLO W would have a problemwith
that. For one thing the people that inspect
asbestos, although they're educated environnental
prof essional s, they may not be deened appropriate
personnel by the Illinois EPA who is going to
determ ne who can certify this barrier as being
qualified to do that. At this point, | don't know
who's going to certify the barrier. Probably nore
to the heart of the matter is that | don't believe
that there has ever been a docunmented instance where
this five-year notification would have affected any
operation at any school and essentially, we're
requiring notification, but there hasn't been a

problemidentified that would require a
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M5. McFAWN:  COkay. Accepting all of that, you

al so mentioned that there are routine inspections
the school ?

M5. CRIVELLO  Correct.

M5. McFAWN:  For all sorts of things?

MS. CRIVELLO  Correct.

M5. McFAWN:  And are these done by individual
contractors |ike someone for asbestos, someone for
| ead, soneone for public health?

M5. CRI VELLO  Yes.

M5. McFAWN:  Ckay.

HEARI NG OFFI CER BEAUCHAMP: M. Eastep, you
have sone additional questions?

MR. EASTEP: Yeah. | wanted to followup on
sonme of the comments of Board nenmber McFawn's

guesti ons.

in

Are you famliar with the publication that

t he Agency prepared pursuant to Section 58.7,
gui dance for conmunity rel ations?

M5. CRI VELLO  Yes?
EASTEP. kay. So you've read it?

CRI VELLO  Yes.

2 D D

EASTEP:. | n one of your responses you
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nmenti oned gui dance requiring four public hearings or
somet hing, three public -- sonething like that?

M5. CRIVELLO Yeah. That was a suggestion in
t he gui dance.

MR. EASTEP: The gui dance, does it require
three or four public hearings?

M5. CRIVELLO The guidance doesn't require
anyt hi ng, but they suggest, you know, as a
suggestion here's what a conmunity rel ations plan
woul d be and in that is four public hearings.

MR. EASTEP: Ckay.

HEARI NG OFFI CER BEAUCHAMP: On t hat,

Ms. Crivello, do you have a copy of that gui dance
docunent with you today that you nmight be able to
subnmit as an exhibit?

M5. CRIVELLO | think I do. | have one copy,
yes, | can subnit that.

HEARI NG OFFI CER BEAUCHAMP: (Ckay. |If we can
assi st you in making copies so we can get that, |et
us know. M. Sassila has a question?

MR, SASSILA: | would like to make one comment
that the asbestos inspection nornmally performed by
|'i censed asbestos --

HEARI NG OFFI CER BEAUCHAMP: |'msorry. Is this



10

11

12

13

14

15

16

17

18

19

20

21

22

23

L.A. REPORTING (312) 419-9292

90

a question or do you have sone conments you'd |ike
to present?

MR SASSILA: It's a coment to one of the
i ssues being addressed regardi ng asbestos
i nspection -- the three-year inspection

HEARI NG OFFI CER BEAUCHAMP: W shoul d have you
sworn in then if it's just a statenent. Wuld you
swear M. Sassila in?

(M. Sassila was sworn.)

MR. SASSI LA: That three-year asbestos
i nspection normally perfornmed by |icensed asbestos
i nspectors and who are nornally licensed by the
I1linois Department of Public Health, the engineer
barrier has to be certified by the professiona
engi neer as per the existing SRP requirenent, and
generally there are two different requirenents and
qualifications and | don't believe they are --
shoul d be an asbestos inspector to be able to
i nspect an engi neered barrier and nmake a deci sion on
behal f of professional engineer. | don't know what
is the Agency's position.

M5. McFAWN: | don't know that the Agency has a

position either. | was just prying to investigate
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perfornmed at public schools. Thank you

HEARI NG OFFI CER BEAUCHAMP:  Thank you.

Are there any other questions anyone may
have? M. Eastep?

MR EASTEP: | guess I'ma little confused.
Gven all the other work that's done on the school s,
who is currently responsible for ensuring that the
engi neered barriers are maintai ned?

M5. CRIVELLO That would be through the
capital program

MR, EASTEP: |'mnot sure -- who would be --

M5. CRIVELLO The capital programis the --
that part of the Chicago Public School systens for
which we work for the capital operations program
The operations programoffice at CPS is responsible
for the mai ntenance and operation of all CPS
bui | di ngs, school buil dings and ot herw se.

MR. EASTEP: The nmi ntenance of an engi neered
barrier, is that a specific itemthat they would
| ook at because that's not conventional naintenance
in the same sense as fixing wi ndows and --

MS. CRIVELLO The mmi ntenance of the
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as mai ntenance of asbestos safety, |ead safety,
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i ntegrated pest managerment requirenments, air quality
requi renents. There's a whole collection of
environnental issues that | work with on a daily
basis and we maintain conpliance with all of those,
that's our mssion basically is to maintain
envi ronnental conpliance with all aspects of our
school s.

MR. EASTEP: |Is there a specific section or
line itemin sone operations manual that would
requi re sonebody to do this?

M5. CRIVELLO Yes, absolutely.

MR. EASTEP: So there's sonething for
engi neered barriers?

M5. CRIVELLO It does not say engineered
barriers. It says environnental conpliance or
envi ronnent al wor k.

MR. EASTEP: |Is there anything specific that
will alert a nmaintenance worker to the requirenents
for the engineered barrier?

M5. CRIVELLO | don't believe so, not at this

poi nt .
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of the city? | mean, you were saying capita

devel opnent board and --
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M5. CRIVELLO [|I'msorry. 1In the city of
Chi cago, school buildings are basically built by
two separate entities; one, is the Public Building
Conmi ssion, the other entity is the Chicago Public
Schools. They have different sources of funding so
based on the funds avail abl e and negoti ati ons and
conmi tments and agreenents between the two parti es,
the PBC builds, all public buildings in Chicago as
wel | as schools and CPS al so builds schools so..

M5. MFAWN:  And who nmintains then?

M5. CRIVELLO The Chicago Public Schools is
responsi ble for the mai ntenance of all buil dings.

M5. MCFAWN:  And they would --

M5. CRIVELLO Al school buildings once they
are built.

M5. McFAWN:  So Chicago Public Schools is,
t herefore, responsible for the maintenance and the
i nspections of the whole litany and possibly the
engi neered barriers?

M5. CRIVELLO W' re responsible for al
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M5. McFAWN:  Ckay. Thank you. | was getting
| ost in who does what at the city.

HEARI NG OFFI CER BEAUCHAMP: Are there any other
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qguestions for Ms. Crivello? M. Jarka?
M5. JARKA: | have a question
You just described the Public Building
Conmi ssion built some buil dings, but the Chicago
Public Schools maintains those buildings. |Is there

any nechanismin place if the Public Building
Conmi ssi on does renedi ati on, receives an NFR letter
that the requirenents of that NFR letter are
translated to the Chicago Public School system so
that the people who maintain the building actually
know what's in the NFR | etter and know that it

exi sts?

M5. CRIVELLO M understanding is that all the
bui | di ngs pl ans and docunments that went in -- the
buil ding plans in building and construction
docunents woul d include the SRP program woul d be
available to CPS, | believe copies are made for CPS.
| don't have first-hand know edge of that, but we

woul d be nmade aware of any restrictions on the
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buil di ngs as part of our obligation to maintain
envi ronnental conpliance.
M5. McFAWN:  We being your consulting firn®
M5. CRIVELLO  Yes.

HEARI NG OFFI CER BEAUCHAMP: O her questions for
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Ms. Crivello? Very Good. Then at this tine, would
you like to submt the gui dance docunent that you
were referring to as an exhibit?

M5. CRI VELLO  Yes.

HEARI NG OFFI CER BEAUCHAMP: This is -- it's got
Community Rel ations and Site Renedi ati on Program
CGui dance for fulfilling 4151 LCS5-58.7(h) Comrunity
Rel ations and Site Renediation. It is dated June
1996. If there are no objections, we will admt
this as Exhibit 3.

MR. HARLEY: | have potentially an objection
Ms. Crivello received that document for the first
time yesterday when she came to our office and we
just gave her the nobst current version that we have.
| don't knowif it's the nost up-to-date version
that the Agency uses and so | think that as the
docunent that we had in our files that we provided

to her to review, it's the nbpst up-to-date thing we
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have, but it may not be the document now effective
at the Agency.

HEARI NG OFFI CER BEAUCHAMP:  Thank you,
M. Harley. Wuld you agree to adnmtting it then as
the nost recent version of the docunent that you had

that you nade available to Ms. Crivello and if the
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Agency has a nmore recent version, if they can submt
that and we will adnit that into the record as well?

MS. McFAWN:  Yeah

HEARI NG OFFI CER BEAUCHAMP: It's dated June
1996.

M5. McFAWN: Wiy don't we just ask the
Agency - -

MR. EASTEP: | haven't seen what they're
tal ki ng about .

M5. McFAWN:  Coul d you take a look at it?

MR EASTEP: Sure.

HEARI NG OFFI CER BEAUCHAMP:  We' |l go off the
record and we'll take a short break while the Agency
reviews that.

(Whereupon, after a short
break was had, the

foll owi ng proceedi ngs
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HEARI NG OFFI CER BEAUCHAMP: We're | ooking at --
Ms. Crivello has noved to admit a copy of the
gui dance whi ch she was relying on and then referring
to during her testinony and M. Harley raised an
objection or nore of a question really as to whether

or not it was the nobst recent version. During the
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break, we discussed with the Agency and they have
presented what they have stated is the npbst recent
version of this guidance and what we've proposed to
do is to adnit both of these documents into the
record as exhibits. The first exhibit will be the
docunent dated June 1996, entitled Comunity
Rel ations in the Site Renedi ati on Program GCui dance
for Fulfilling 4151 LCS5/58.7(h) Comunity Rel ations
and Site Renediation. This will be Exhibit 3 if
there are no objections.

M5. McFAWN:  Just a point of clarification, the
reason we're doing this is that that's the docunment
that was relied upon by Ms. Crivello in her
testi mony.

HEARI NG OFFI CER BEAUCHAMP:  And then the

docunent with the sane title, although this docunent
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has no date, this will be Exhibit 4 and this is a
copy of this guidance provided by the Agency as the
nost recent copy of this docunment containing --
M. Wght, if I'mnot mischaracterizing this,
nonsubst anti ve changes to the gui dance.

MR WGHT: M. Eastep, may have additional
comment s.

MR. EASTEP: That's correct. | just want to
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point out that this is on our web site.

HEARI NG OFFI CER BEAUCHAMP: Very good. Thank
you. We'd like to move forward now with the
presentation fromthe Departnent of the Navy and
General Services Administration. M. Vlahos, I'd
turn the floor over to you now.

M5. VLAHOS: Yes. M. Beauchanp, | think the
CGeneral Services Administration is going to proceed
first. M. Richard Butterworth will give his
testi mony.

HEARI NG OFFI CER BEAUCHAMP: Very good. Would
you swear M. Butterworth in, please?

(M. Butterworth was sworn.)

MR. BUTTERWORTH: | will be reading fromthe

prefiled testinmony with one change to mark an error
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where it was printed out for subnission, for sone
reason the first three lines of page two al so appear
at the bottom of page one. So | wll be skipping

t hat redundancy.

Good norning, ny nanme is Richard R
Butterworth, Jr. | ama senior assistant genera
counsel in the Ofice of General Counsel, Cenera
Services Admi nistration, GSA. M testinony is

provi ded on behal f of the GSA
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I've been an enpl oyee of the GSA for 13
years and have been in ny current role for the past
five years. In addition to other duties, | serve
as chief counsel for the Ofice of Property D sposal
within the Public Buildings Service, GSA. I|n that
capacity, | amresponsible for policy devel oprment,
legislative initiatives, regulatory interpretation
and adoption, overall program|egal review and for
i ndi vi dual real property disposal actions.

| appreciate the opportunity to address
this Board specifically on the legal limtations
whi ch exist on the ability of federal agencies to

deed record |l and use restrictions on federa

property.
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Why federal installations need a recording
exenption.

Federal installations in Illinois need the
proposed recordi ng exenpti on because unlike
privately owned facilities, certain | ega
l[imtations exist on the ability of federal agencies
to deed record |l and use restrictions on federa
properties to be retained in federal hands.

To understand the scope of federal Agency rea

property managenent authority, it must first be
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recogni zed that those real properties which the
various federal agencies occupy or otherw se control
are not, quote, unquote, owned as such by them but
rather by the United States as sovereign. This is
sinply because the ultimate authority to nanage al
federally owned | and rests with Congress pursuant to
the Property Clause of the U S. Constitution,
Article 1V, Section 3, and Congress has not chosen
to assign ownership over federal |ands to any
particul ar agency or agenci es.

GSA derives its authority to manage and
di spose of federal |ands fromthe Federal Property

and Adm ni strative Services Act of 1949, as anended,
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the sane statute under which ny agency was
established. This is in 40 U S.C., Section 471 et.
seq and hereafter | will be referring to it as the
Property Act.

One of the principal purposes of the
Property Act was to provide economnies of scale and
consol idation of resources and authorities within
the Federal Government. One of those key areas of
consolidation was the authority to manage and
di spose of real property. Specifically, GSA was

aut hori zed to ensure the effective utilization of,
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guot e, unquote, excess real property, which is
property whi ch a | andhol di ng has determined is no
| onger needed to acconplish its particular mssion
and the efficient disposal of surplus real property
which i s excess property for which there is no other
federal needs. This authority is 40 U S.C, Sections
483 and 484. GSA is authorized to provide these
functions for all federal executive agencies.
Therefore, unless an agency has specific authority
to di spose of real property, once a |andhol di ng
agency has determined that the property is excess to

its needs, it rmust turn the property over to GSA for
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di sposition. The Department of Defense, DoD, is in
a unique situation in the federal governnent in that
it has a specific delegation of the same property
and managenent functions as GSA, but only with
regard to closing of realigning base properties
identified under one of the various Base Cl osure
Real i gnment or BRAC statutes passed by Congress in
recent years. Therefore, in those linmted

ci rcunmst ances, DoD can act as both the |andhol di ng
and di sposal agency - in effect, stepping into the
shoes of GSA

Wiile it is true that Congress has chosen
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on other occasions to grant certain specific
property managenent authorities to other federa
agenci es, including the DoD, the scope of those
aut hori zati ons has been very limted. For exanple,
federal agencies have the general authority to grant
utility easenents or rights-of-way to third parties.
However, the Department of Justice has previously
determ ned that the authority Congress provided to
agenci es to execute these types of instrunments does
not extend into other broader disposal of property

i nterests.
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The Property Act defines the term property
to include any interest in property, 40 U S. C,
Section 472(d). Accordingly, it is GSA's position
that the granting of a property right in perpetuity,
such as a restriction on the future use of federa
property as envisioned in the proposed SRP
regul ations, is an interest in property as designed
by the Property Act. Thus only GSA and not the
| andhol di ng agency can grant such an interest.

GSA has chosen not to del egate the
authority to | andhol ding agencies to record | and
use restrictions that would run with the land in

perpetuity for three principal reasons. First, we
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believe it would be contrary to Congressional
desires as to who should hold property di sposa
authority. 1In the case of DoD, the fact that
Congress has only chosen to expressly grant that
agency full property disposal authority in the
context of BRAC real estate action clearly indicates
that it was not their intent for DoD to have those
same authorities in the context of nmanaging active
base properties. Secondly, GSA believes that

recorded |l and use restrictions should only be agreed
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to in the context of an actual property disposal so
that such restrictions can truly reflect the risks
associated with known site conditions in the context
of a particular contenplated reuse of the property
rather than sone hypothetical use in the future. At
the tine of disposal, GSA or any |andhol di ng agency
wi th di sposal authority could reviewthe
institutional controls previously set in place
during the |andhol di ng agency's use of the property
and determine, with appropriate regul atory agency

i nput, whether those controls should remain and
become pernanent use restrictions or be nodified in
order to be truly protective in the context of the

pendi ng reuse.
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And finally, as previously nentioned,

GSA strongly believes that there are other effective
means to inpose use restrictions on federal property
wi thout requiring that those restrictions be
recorded. For exanple, while federal |andhol ding
agenci es may be legally precluded fromrecordi ng
per manent use restrictions, those agencies may enter
into land use restriction agreenents, which may run

for the length of the agency's custody of the
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property. Since many agencies retain their primary
facilities for many years, such agreenents can

i mpl enent | and use controls practically and
perpetuity. The LUC MOA process that was adopted in
t he TACO regul ati ons and has been proposed in the
LUST regulations results in exactly such an
agreenent. Therefore, GSA hopes that the Board will
adopt the amendnent proposed by the defense agencies
in this proceeding, which are intended to mirror the
LUC MOA process.

W believe it inmportant to al so point out
to this Board that in addition to those LUC MOA
agreenents, two federal |aws, nanely CERCLA and
NEPA, independently inpose certain preproperty

di sposal related notice requirenments and ot her
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obligations on federal I|andholding agencies. These
obligations are of a kind not simlarly inposed on
any private | andhol der. For exanple, CERCLA Section
120(h) (3) requires federal agencies disposing of
surplus properties to specifically state in the form
of a deed covenant that all renedial action
necessary to protect hunan health and the

environnent with regard to identified hazardous
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substance activity has been taken prior to
conveyance. The United States also conmits to
return to the property to correct any ot her

hazar dous substance condition fromthe prior federa
activity that was not previously identified.

Second, federal |andhol di ng agenci es mnust
conply with the National Environmental Policy Act or
NEPA in the context of making closure and excessing
deci sions. Under NEPA, federal agencies are
required to assess potential inpacts to the quality
of the human environnent fromthe proposed federa
di sposal action. Thus, if any institutiona
controls are affected by an agency's decision to
close a facility or declare property excess, the
| andhol di ng agency nust eval uate those inpacts and

al l ow public conment on that eval uation. GSA nust
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al so conply with NEPA for our disposal action and if
there is contanmination in place on property GSA is
di sposing, we routinely notify the appropriate state
regul atory agency to obtain their input on the need
for land use restrictions on the property.

In Iight of the foregoing, GSA urges the

Board to adopt the amendnent to the proposa
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subm tted by federal agencies. GSA believes that
the proposal will adequately address our concerns
regarding a perfection of the NFR that woul d incl ude
deed recordation for ongoing federal facilities.
Wil e the deed recordation requirenent has been
renoved, GSA believes the proposal contains adequate
saf eguards to ensure the viability of the
institutional controls. These safeguards include
identification and notice requirenents, procedures
to ensure ongoi ng updates are conmuni cated to | EPA,
nmeasures to ensure continued conpliance with the LUC
MOA and advance notification to | EPA of any proposed
di sposal of a property regulated by an institutiona
control

In conclusion, we at GSA support the
proposal to nodify the proposed SRP rul es as

submitted by DoD to take into account the unique
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authorities given to and responsibilities inposed
upon the federal agencies' nmanagenent of federa
real property.

| appreciate the opportunity the federa
governnment has had to work with the Board and | EPA

to resolve this issue and | thank you for the
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opportunity to present this testinony to you today.

HEARI NG OFFI CER BEAUCHAMP:  Thank you,

M. Butterworth. M. W ahos, would you like to take
qguestions from M. Butterworth before continuing
wi th your presentation?

M5. VLAHCS: Yes, that woul d be good.

HEARI NG OFFI CER BEAUCHAMP: Very good. At
this time then we'll open the floor to questions for
M. Butterworth regarding his testinmony. Seeing
none fromthe audi ence, do the Board nenmbers or
staff have any questions?

MS. LIU: Good afternoon, M. Butterworth.

MR BUTTERWORTH  Hi.

M5. LIU Do you think that the amendnents
posed by the Navy are open enough to include other
nonDoD federal agencies in the future who night run
up agai nst these sane type of limtations?

MR BUTTERWORTH:  Yes.
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M5. LIU.  Thank you.
HEARI NG OFFI CER BEAUCHAMP: Are there any other
qguestions? M. M ahos, let ne ask you if you would
like to adnmit M. Butterworth's testinony as an

exhibit while he's still here so that if he needs to
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| eave he can do so without --

MS. VLAHOS: Yes.

HEARI NG OFFI CER BEAUCHAMP:  (Ckay.

MR. BUTTERWORTH: | provided one to the court
reporter, here's an additional.

HEARI NG OFFI CER BEAUCHAMP:  Very good. Thank
you. This is the prefiled testinony of Richard R
Butterworth, Jr. Just to clarify, the previous
docunents that we've adnmitted as exhibits today were
in Docket R01-29. This exhibit will be admtted as
Exhi bit No. 3 in Docket RO1-27 unless there are any
obj ections. Seeing none, this will be adnitted as
Exhibit 3. Thank you, M. Butterworth.

MR. BUTTERWORTH:  Thank you.

M5. McFAWN:  Thank you for coming. W
appreciate it.

MR BUTTERWORTH:  Thanks.

M5. McFAWN. Coming fromD.C., isn't it?

MR. BUTTERWORTH  Yes.
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HEARI NG OFFI CER BEAUCHAMP:  Ms. WVl ahos, if
you'd like to proceed. Do you have testinony you
would Iike to present today?

M5. VLAHCS: Yes. | do have prefiled testinony
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that | submitted. | will be reading that into the
record today with only sonme slight nodifications,
sone changes that happened after | filed ny prefiled
testi mony.

HEARI NG OFFI CER BEAUCHAMP: Ckay. If we could
have you sworn in then

(Ms. VI ahos was sworn.)

M5. VLAHOS: | guess it's still -- it's good
afternoon. M nane is Georgia Vlahos. |'mcounse
to the conmander of the Navy Training Center G eat
Lakes located in North Chicago, Illinois. M duties
i ncl ude advi sing the conmander in the capacity as
the Departnent of the Navy's Regi onal Environnental
Coordi nator for USEPA Region 5 an area that, of
course, includes the state of Illinois. In this
regard, | assist the conmand in coordinating
environnental policy anong the various Navy and
ot her Departnent of Defense, DoD, conponents in the
regi on concerni ng, anong other things, those

pertaining to environmental conpliance,
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environnental restoration and property di sposal
My testinony here today was devel oped in

consul tation with other DoD conponent agenci es.
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On behalf of the Navy and the other nilitary
services, | thank you for the opportunity to be here
today and provide you with our views on the
revisions to the Part 740 site renediation program
SRP, regul ations proposed by the Illinois
Envi ronment al Protection Agency, which I shall refer
to as the Agency. | shall refer to these revisions
as the Agency proposal. The Agency proposa
i ntroduces the concept of perfecting, close quote,
no further renediation, NFR letters by recording
themin county |land records as was addressed in
testinmony presented to you today by M. Butterworth
of the General Services Administration. This
recording requirement is problematic for federa
| andhol di ng entities because federal entities do not
generally own the federal |ands on which they
operate and, therefore, have no |egal authority to
record restrictions on the future use of that |and.
| appear before you to present an
alternative to this recording requirement for the

Navy and ot her federal |andholding agencies in
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Il1linois. Qur proposal reflects our desire to apply

the Land Use Control Menorandum of Agreenent, LUC
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MOA, concept, which was recently incorporated by the
Board into the TACOrules in Part 742 into the Part
740 regul ations for the site renedi ati on program

At this point, | nmust note that, by
suggesting revisions to the Agency's proposal, we in
the DoD comunity do not nean to inply that we view
every effort we undertake to address hazardous
subst ance contam nation on our facilities as subject
to SRP requirenents. As |I'msure this Board is
aware, unlike the private sector, DoD has its own
i ndependent CERCLA | ead Agency authorities which
allow us to deal directly with hazardous substance
rel eases on, or fromour facilities. However, we
believe there well could be times where we might
want to seek an NFR letter fromthe Agency in
connection with a site where long-terminstitutiona
controls are contenplated. Hence, we believe it
appropriate to allow such sites to be enconpassed
under the sane LUC MOA concept, which was adopted in
t he new TACO regul ati ons and which we hope will soon
be adopted under the LUST programrul es.

We concur with the General Assenbly's
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statement of intent for the site renediation program
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set forth in Section 58 of the Illinois

Envi ronmental Protection Act that under appropriate
circunstances risk-based site cl eanups are desirable
inlllinois. Such cleanups can be a protective,
tinmely and cost-effective alternative to nore

ext ensive and potentially cost prohibitive renedial
measures which may or may not ultinmately permt
unrestricted use of the affected property. W wi sh
to secure the flexibility afforded by this approach
for our sites in the state where both the Agency and
we agree that use of a risk-based cl eanup approach

i s practicable.

Unfortunately, unless federal |andhol ding
agencies are provided a sinmlar alternative to
recording NFR letters as is proposed for the
[1l1inois Department of Transportation, IDOT, in the
new Section 740.621 of the Agency's proposal, our
ability to utilize the SRP will be jeopardi zed since
the existing regulations in Subpart F of
Part 740 contain specific deed recordation
requi renents which we are legally precluded from
satisfying. Al that we in the federal comunity

seek is to have the sane ability that now exists
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for private industry and that is proposed by |DOT
to close our sites with full Agency concurrence
utilizing risk-based approaches.

Because we're asking this Board to adopt
our alternative to the NFR recordation requirenent
contained in the existing SRP regul ati ons, we need
to explain how in the absence of a publically
recorded land record we will ensure the future
mai nt enance of any | and use restrictions applicable
to a site. First, we would have no problem
recording NFR letters for active installations,
whi ch contain notice but no | and use restrictions.
Under those circunstances, the letters cannot be
construed as inposing restrictions on future uses
of the property and, therefore, do not run afou
of the prohibition against restricting future | and
use. For circunstances where the NFR letters
contain land use restrictions, we have proposed to
t he Agency and today present for your consideration
the use of a tri-party LUC MOA between, | shoul d say
anong, the federal |andhol ding agency, USEPA Regi on
5 and the Agency simlar to that provided for |1DOT
in Section 740.621 of the Agency's proposal. The

Navy has executed such LUC MOAs in other states and

L.A. REPORTING (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

114
U S. EPA regions and nore inportant, the Board
recently approved their use as a form of
institutional control by federal |andhol ding
entities under the anended TACO regul ati ons.
Furt hernmore, this LUC MOA approach is consi stent
with the recently established DoD, Policy on Land
Use Controls Associated with Environmental
Restoration Activities, which was issued by the
Deputy Under Secretary of Defense for Environnental
Security on January 17th, 2001. | would be happy to
provide a copy of this policy to the Board and to
any other interested person.

Under the form of LUC MOA we propose DoD
facilities within the state would commit to, anpbng
other things, certain periodic site inspection and
reporting requirements to ensure that our facility
personnel adequately maintain those site
renedy- based | and use control s necessary for
| ong-term protection of hunan health and the
environnent. | have provided as an exhibit to ny
testimony today a nodel LUC MOA for your
consi derati on that has been negotiated between a DoD
wor ki ng group, EPA Region 5 and Agency

representatives. W believe it provides a sound

L.A. REPORTING (312) 419-9292
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and adequately protective alternative to requiring
federal entities such as ourselves to record NFRs at
active, non-transferring installations and at
installations that may be transferred from one
federal |andholding entity to another. The LUC MOA
makes clear that conpliance with its provision is a
prerequisite for the continued validity of NFRs.

I'"m presenting as part of ny testinony
today as an exhibit a suggestive revision to the
Agency's proposal to address the concerns noted in
nmy testinony. These revisions have Agency
concurrence. | need to anend, however, what was
previously submitted with ny testinony as prefiled
because we have been in conmunication with the
Agency since that tinme and have agreed to certain
additional revisions and | will read those into the
record at the conclusion of this testinony.

In conclusion, we're proposing to the
Board that the Part 740 SRP regul ati ons be revised
to exenpt federal facilities fromthe aforenentioned
NFR recordation requirenment subject to a given
facility's execution of and subsequent conpliance
with a tri-party LUC MOA with the Agency and USEPA.

Is it appropriate at this time for me to read the
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additional revision into the record?
HEARI NG OFFI CER BEAUCHAMP: | f you'd like to,
pl ease.
MS. VLAHOS: The first revision fromwhat was
-- has been filed is in Section 740.120 which is the
definition section. It's on the page narked three
of what | filed and it's the definition of
institutional control. That should now read
institutional control means a | egal nechani sm for
i mposing a restriction on |and use as described in
35 Illinois Adm nistrative Code 742, Subpart J and
that's to ensure consistency with the sane
definition which appears in the TACO regul ati ons.
The second revision is to 740.610(a)(2),
which is on page four of what | previously filed and
t hat subsection should now read a description of the
renedi ati on site by adequate | egal description or by
reference to a plat showi ng the boundaries comma or
this is the additional |anguage, for federally owned
property under Section 740.622 by other neans
sufficient to identify site locations with
particularity.
The third revision appears in

740.622(a) (1) (A, which is on page five of what |
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previously submitted and that is additional |anguage
at the end, | will sinply just tell you what that
addi tional language is insert it at the end and that
is acceptable to the Agency. That is all

HEARI NG OFFI CER BEAUCHAMP:  Ms. VI ahos, are
there any exhibits that you'd like to submt to
their entrance into the record at this tine?

MS. VLAHOS: Yes, | would with the revisions
that | just noted, | would like to submt ny
prefiled testinmony which attaches two docunments, one
is the nodel LUC MOA that as | said has been
negotiated with federal and state EPA and then with
our suggested revisions to the Agency's proposal

HEARI NG OFFI CER BEAUCHAMP: Are you submtting
this as one exhibit then -- the attached exhibit.

M5. VLAHCS: Yes, | am |I'msubmtting it as a
single exhibit.

HEARI NG OFFI CER BEAUCHAMP: And t he suggest ed
revi sions, does that include the additional |anguage
that you just read into the record?

MS. VLAHOS: Yes. That's not reflected on the
copy | gave you, but it is, | hope, reflected in the
record

HEARI NG OFFI CER BEAUCHAMP: It is titled
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Prefiled Testimony of Georgia VM ahos, if there are
no objections and | see none, we will admt this as
Exhi bit 4 in Docket R01-27. Could | ask Ms. VI ahos
if it might be possible in perhaps a public conmrent
if you could submt nmaybe a cl ean version, including
t he | anguage that you just read into the record?
MS. VLAHOS: We will do so.
HEARI NG OFFI CER BEAUCHAMP: COkay. At this tine
then we'll |ook for any questions fromthe fl oor
t he audi ence attending for Ms. VIahos, any questions
fromthe nenbers of the Board or staff. Board
nmenber Kezelis?
M5. KEZELI S: Thank you.
Ms. M ahos, would you provide to the Board
a copy of the Departnent of Defense policy on |and
use control s?
M5. VLAHOS: Certainly. | have a copy
avai | abl e.
HEARI NG OFFI CER BEAUCHAMP:  Woul d you like to
make that an exhibit as well?
MS. VLAHCS: Yes, | woul d.
HEARI NG OFFI CER BEAUCHAMP:  This is entitled

Mermor andum for Assi stance Secretary of the Arny,
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of the Navy, Installations and Environnent;
Assi stant Secretary of the Air Force, Manpower
Reserve Affairs, Installations and Environment;
Director, Defense Logistics Agency and the subject
is policy on land use controls associated with the
environnental restoration activities. It is dated
January 17th, 2001. |If there are any objections,
seeing none, we will admt this as Exhibit No. 5 in
RO1- 27.

M5. KEZELIS: Thank you, Ms. VI ahos.

| have one other question and that is

this: In addition to Illinois, how nmany ot her
states have you entered into LUC MOAs.

MS. VLAHOS: | amaware of Florida and it's one
of the Carolinas. | believe it's North Carolina.

M5. KEZELIS: Thank you.

HEARI NG OFFI CER BEAUCHAMP: O her questions?

MS. LIU  Good afternoon, Ms. VI ahos.
What happens in states where you don't have these
LUC MOA type agreenments?

M5. VLAHOS: Certainly it depends on whet her

the state's regul ations require deed recordation or
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not. Wiere it does, we're sinply not able to close

out our sites.
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M5. LIU. In the proposed LUC MOA that you did
provi de you nentioned that it applies to an
installation. Could you please describe what an
installation is in terms of DoD?

M5. VLAHOS: Typically, it is a mlitary base.
It could also be a reserve center. It is the
facility on which activities related to the
Department of Defense would take place.

M5. LIU  Cenerally speaking, how big could an
installation be?

MS. VLAHOS: Well, our installation at the
Great Lake's is fairly vast, 1,638 acres so
suppose it is that vast. | don't know how | arge
Scott Air Force Base is or the Rock I|sland Arsenal
which are the other two principal nilitary
installations in Illinois.

M5. LIU Wuld separate MOAs be treated for
separate installations?

M5. VLAHOS: Correct. Separate MOAs woul d be
created for separate installations.

MS. LIU An installation could consist of nore
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M5. VLAHOS: Yes. The LUC MOAis to apply to

an installation and then the control is inposed --
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we have a term LUCIPs, in the inplenmentation plan
for various things could enconpass nore than one
site. W viewit also as a |living docunment nore
sites are found in the future that require sone sort
of renmediation is going to be nodified or advised
wi th, of course, full Agency, USEPA necessary
concurrence as tine goes by.

M5. LIU  The LUC MOA al so seens to create a
| ot of new work for the Navy. There seens to be
30-day notification, quarterly reports, inspections
annual reports that kind of thing?

MS. VLAHOS: Annual certifications, correct.
These are some of the -- this is the effort to do by
contract, if you will, and to give notice and to
gi ve assurance to the Agency what we cannot do by
recording on the land records. It's to ensure the
continuation, the effective nanagenent of the
control s.

M5. LIU Howis the Navy preparing to budget

for and provide training for those kinds of new
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M5. VLAHOS: This will fit very much into our
environnental conpliance program At our base, for

exanpl e, we have an environmental depart ment
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conpri sed of over 20 people who woul d undertake this
function. It would be part of our budgeted
envi ronnental conpliance operations.

M5. LIU  Thank you very much.

HEARI NG OFFI CER BEAUCHAMP: O her questions?
Al right. | see none. Thank you, M. VI ahos.
Let's go off the record for a few noments.

(Wher eupon, a di scussion
was had off the record.)

HEARI NG OFFI CER BEAUCHAMP: Next we are going
to have the testinony of Harry Walton. Could you
pl ease swear M. Walton in?

(M. Walton was sworn in.)

MR. WALTON: Good afternoon. My nanme is Harry
Walton. Today I'Il be testifying on behalf of |ERG
the Environnental Regulatory Group and SRAC, the
Site Renediation Advisory Conmittee. We'Ill be
provi ding coments with regards to Illinois EPA' s

proposal and the Citizens for a Better Environnent's
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proposed anendnents to the SRP program

First of all, SRAC is a ten-nenber
conmittee that was appointed by the Governor. This
conmittee was forned as a part of Title XVII, the

Brownfield legislation. This committee was charged
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with working with the Agency, offering our insight
and to devel op regul atory proposals for
i mpl enentati on of Brownfield.

The two main regul ations that were
devel oped were the SRP program and TACO. During
this process, we worked and built on the experiences
of the Agency. W had a |ot of experience within
this commttee. | have an excess of 26 years of
renedi al experience in regulatory progranms ranging
fromthe TACO, RCRA, CERCLA, numerous different
renedi al processes. The goal of SRAC and the Agency
was to devel op a consensus proposal in the initial
rul emaking, initial SRP and TACO program and during
our testinony in front of the Board | guess in 1996,
'97, we supported the Agency on this consensus
proposal. W had worked out many inmportant issues
and resol ved nmany i ssues to have a nore effective

rul emaking in front of the Board. SRAC and | ERG
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have worked with the Agency in regards to these
proposed anendnents. W are in support of many
aspects of them W are a bit confused on sone
aspects of these proposed anendnments and | woul d
like to get into those in a few nonents, but another

i ssue that's been brought and we di scussed at |ength
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this nmorning was the proposed Subpart H  Conmunity
Rel ati ons proposal

During my professional career, |'ve worked
with comunity relations starting in about 1986.
Conmmunity relations is an effective tool to be used
in the remedial process. The comunity relations
program shoul d be based upon the site
characteristics. As it has been said prior, the
community relations, one size does not fit all
Conmmunity relations should be inplenented by the
renedi al applicant. The need for community
relations should also be determ ned by the renedial
applicant. I1t's been ny experience that one out of
100 sites requires community relations, except for
one class of sites in Illinois, they are historica
former gas manufacturing plants. Those plants

typically require community rel ati ons because of
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their location and the nature of the contam nant.
They stink, they snmell. The old factory levels are
very, very low for coal tar, but it is a program
that if it's appropriate, it should be inplenented.
We had a |l ot of discussion this norning in regards
to what consists of conmunity relations. |It's been

our experience, again, |'mspeaking primarily for
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Harry Walton here not nmenbers of | ERG and SRAC, we
have i npl enented several -- right now ' minvol ved
in a nunber of sites that we're using comunity
rel ations. The need for comunity relations -- we
use a community survey, we go out four to five, six
bl ocks fromthe site and see who the interested
parties are. W talk to the I ocal governnent. W
talk to any organi zations within that zone. W go
to the newspapers, they have a very good idea of who
are the interested parties. Based upon that, we
i mpl enent a nunber of strategies going fromwhat we
call a living roomnmeeting with the use of facts
sheets. You al ways want to put sonething on paper
that you can leave with them [It's been our
experi ence when we're at public meetings or anything

formal, the participation was not good. The people
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you want to hear fromtypically do not respond in a
forum We found that the community survey, if
appropriate, the living room neetings, were the best
way to solicit information and actually had
one-on-one neetings with those individuals that
could be effective, but again, it depends on the
site issues. Location, location, location, is very

critical and the contam nants of concern
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| ERG and SRAC support the concept of
community relations that has been advanced by the
Citizens for a Better Environment. We think there's
sonme opportunities to work with themto give them
our insight from SRAC on ways to have a programthat
is effective and it will really be a programthat
will respond to the characteristics of the site and
the needs at the site. One size does not fit all.

The next area |I'd like to comment on, the
mai n provisions of the anmendnents by the Agency to
the SRP programis the concept of soil managenent
zone and it has been our practice, | ERG SRAC and
t he Agency worked together, we had a nunmber of
nmeetings to explore this concept. |ERG and SRAC

are very supportive of the soil managenent zone
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W're a bit confused on one of the conditions that
were attached to the soil managenent zone. These
conditions were attached subsequent to the

i nteraction and the consensus agreenent between --
anmong | ERG SRAC and the Agency. One provision --
the provision with regards to noving a soi
managenment zone onto soils that are Tier | or clean
From an anti degradati on sense, combn sense, we

don't have a lot of problems with that additiona

L.A. REPORTING (312) 419-9292

127
condition. 1t doesn't nmake sense to take dirty
material and nove it into a clean zone. W do have
a problemw th the other condition; that is, the
prohi bition of noving a soil managenent zone cl oser
to a residential area. |'ve had this explained to
me a nunber of times during our discussions and
truthfully, I'"'ma bit confused on the need for it.

First of all, there's one basic situation
When you use a soil managenent zone, that naterial
is going to be characterized. That soil has to be
anal yzed for all the contami nants of concern under
the SRP program a conprehensive eval uation of the
materials in them so you have an understandi ng what

this material consists of.
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You have the TACO sol ution, you have to be

protective according to TACO. That protection is

af forded regardl ess of where the -- the receptor is
al ways on the other side -- is at the conpliance
point. |If you have a soil managenent zone,

typically you use a barrier. On the other side of
the barrier, that's the conpliance point. You have
to be protective at that point. An exanple would
be, if you have a site that's in a residential area

totally surrounded by residential, it will be
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residential, you inplement a TACO solution, it's
protective, everybody pretty much agrees upon that,
it is protective. Now, let's take another site, you
have a large industrial conplex, if you have
resi dential over here, you're going to have a
solution that's protective, but we have an arbitrary
prohi bi ti on about noving soil closer to the
residents. What is the difference in those two
scenarios? They're both protective. |In fact, in
this location, we have residents on and adjacent to
the site. The sane solution is afforded in both
| ocations. Froma risk perspective under TACO many

peopl e involved in that rule -- we always get ten
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m nus six protection at the point of conpliance and
that's critical. |In the Agency's statenments this
isn't about risk, it's about perception. As |
eluded to earlier, if it's about perceptions and
risks, if there are conditions at a site and the
site conditions warrant a comrunity relations

eval uation of that site because of |ocation

| ocation, location, residents or the contan nant
concerned, then it would be appropriate to address
that issue head on with a community relations plan

If it's an issue, let's address the issue. Qur goa
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under SRAC and | ERG and | think the Agency al so,
when we have a TACO solution, it's protected. Wy
do we need additional conditions?

Anot her issue that we'd like to offer --
we offered a definition on what is soil managenent
zone and to that what is soil. | know we westled
this termwith the Agency, the Agency westled with
it, we westled with it. The termsoil to us neans
material that is not source material. As we said
previously, the good gooey stuff, it passes Subpart
C, it's not hazardous, it's not corrosive, it does

not exceed soil attenuation. You know, those help
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us define what is source material that has to be
renoved. Under all TACO solutions you have to
renove source nmaterial or the good gooey stuff. So

what we're saying is if it's not that, if it passes

that test and the Agency approves it, is soil. W
try to construct a definition -- we know what it
isn't, we knowit's not landfill material. W know

it's not material that we would | ook at as going to
a landfill, neeting those activities. It is
material that is at the site based upon typically
the historical activities at the site. Hundreds of

years of fill, land use, casual disposal, nmaterial
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have nunerous different materials init. It is not
a honogeneous, heterogenous nixture of materials.
Again, we tried to construct a definition and we
westled with it, but | think we have enough faith
inthe ability to characterize this naterial in
conpliance with the aspects of TACO and again, it
wi |l be an approved renedi al action plan that
prevents people outside the process to nanage these
facilities or construct these facilities.

| think those are ny nain points. One

other additional issue and this is an issue that
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we' ve di scussed with the Agency subsequent to this
and this is in regards to use of data from
noncertified labs. W are in support of the
certification of |laboratories. It does give us --
it is a nore effective program It does reduce
costs to renmedial applicants and it all ows
conparability of data, but there are certain
situations where a conpany may have a contract with
a response conpany, they will go out -- they may or
may not be following the SRP certification
requirenents. This may or nmay not be a problem we
don't know. It's just an issue we |ike, we brought

up. W have an understandi ng that the Agency agrees
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that this type of information could be used for site
characterizati on and depending on the data, it
probably would not be able to be used for TACO
conpliance sanpling, but the data still has val ue
and it should be used for sone aspect of the
i nvestigation. That ends ny testimony. |'d be
happy to take any questi ons.

HEARI NG OFFI CER BEAUCHAMP:  Thank you,
M. Walton. Before we open the floor to questions,

woul d you like to submit your prefiled testinony as
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an exhibit?

MR. WALTON:.  Yes.

HEARI NG OFFI CER BEAUCHAMP:  This is the
prefiled testinmony of Harry R Walton. Are there
any objections to adnitting this as an exhibit?
Seeing none, we will admt this. M. Walton, your
testi mony addresses both Dockets RO1-27 and RO1-29?

MR WALTON:  Yes.

HEARI NG OFFI CER BEAUCHAMP:  Should we admit it
as an exhibit in both dockets then?

MR WALTON:  Yes.

HEARI NG OFFI CER BEAUCHAMP:  You woul dn't happen
to have extra copies, would you?

MR WALTON: There were sonme over on the table.
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HEARI NG OFFI CER BEAUCHAMP: | can run a copy of
this off during our break. It will be Exhibit 6 in
RO1-27 and it will also be Exhibit 5 in RO1-29.
Are there any questions for M. Walton?
M. Eastep, | think | saw your hand up?
MR. EASTEP: Yes. 1In the first part of your
testimony, M. Walton, you don't seemto be confused
about community relations and whet her or not fornmal

public hearings are effective. It's ny
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under st andi ng you don't think they're very
effective?

MR. WALTON: It's been ny personal experience
they are not effective.

MR. EASTEP: Are you famliar with the Agency
gui dance on comunity relations?

MR. WALTON:.  Yes.

MR. EASTEP: |Is there anywhere in that guidance
that explicitly or even inplicitly requires public
heari ngs?

MR. WALTON: M past review and under standi ng
of that guidance, it does not require public
heari ngs.

MR EASTEP: It's all site specific?

MR. WALTON: Site specific.
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MR. EASTEP: You al so nmentioned that you
t hought that all the M@ sites, nanufactured gas
pl ant sites, needed comunity relations. 1Is it your

under standing that the sites in the program now

pretty nuch all do have conmunity relation plans?
MR. WALTON: The sites and progranms |'m

famliar with would be primarily Illinois Power

conpani es and to sone extent, several other
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utilities. They all include conmunity relations as
a part of the remedi al program

MR. EASTEP: So they're all doing that now?

MR. WALTON:.  Yes.

MR. EASTEP: Thank you. No further questions.

HEARI NG OFFI CER BEAUCHAMP:  Thank you,

M. Eastep. Additional questions for M. Walton?
Questions fromthe Board nenbers or staff?

M5. McFAWN:  Manufacturing gas plants al so have
conmunity relations prograns. Have you used formal
hearings in any of those that you're fanmliar with?

MR. WALTON: M personal experience has been
wi th about 25 gas manufacturing plants. W did not
have formal hearings. W had a nunmber of different
types of public neetings froma -- what | call a

PR event to a |living roomneeting, but the type of
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nmeeti ng was dependant upon what activity was
occurring at the site and what the site
characteristics dictated we do.

M5. McFAWN:  You nentioned conmunity surveys.
MR WALTON: Yes.
M5. McFAWN: Did you conduct those before you

began the SRP process or in the mdst of it or at
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t he concl usi on?

MR. WALTON: Again, | can speak to one program
The programthat | was involved with, we conducted
t hose surveys in 1986 | ong before the existence of
the SRP program

M5. McFAWN:  And those were done then prior --
obvi ously before you started the renediation?

MR WALTON:  Yes.

M5. McFAWN:  \What did you do with the
i nfornati on you gained at that |iving room neetings
or other contact with the public?

MR WALTON: Well, it depends on the site. |
can give you a nunber of exanples. One site we were
in a commercial area on one site, residential on the
other site. One of the critical issues is
groundwater. During the living room neetings, we

surveyed the areas. Qur records, our review, our
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Phase |, Phase Il effort did not identify any wells
that were used for potable consunption. Lo and
behol d, conmmunity living roomneetings we found a
nunber of dug well cisterns if you would that were
used -- they were 25, 30 feet deep that were using

groundwat er for watering gardens and incidenta
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drinking. So they -- it was critical information to
us.

M5. McFAWN: | f persons at those neetings
objected to what you were engaged in in the program
for renediation, how did that factor into your
deci si on- naki ng?

MR. WALTON: Agai n, another case we had was
| ocated -- a site was located in totally a
residential area. W had information that indicated
that there may be materials beneath their basenments.
We had an idea what the aerial extent was. W
rai sed these issues to them They had few issues
t hensel ves and we inpl enmented additiona
i nvestigations, additional sampling. It canme to
pass, we actually enptied out their basenments of al
of their own materials so we could nonitor their
basements. W took that information we gathered

during these living roomneetings and reacted to it.
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MS. McFAWN:  You stated at the outset that
MPG sites all had comunity relation plans?
MR. WALTON: The ones -- I'maware of a certain

uni verse that do have conmmunity relations attached

to them
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M5. McFAWN:  Ckay. What was the driving force
for that again?

MR. WALTON: Prinarily, the location and odors.

M5. McFAWN:  Locations because of residents?

MR WALTON: These are historical sites. These
sites started operation from 1855 as recently in
I1linois as 1950s they operated. Mst of them were
built before and at the turn of the century. Mbst
of these were in the downtown area | ocated next to
streans. There's been a |ot of redevel opnent and
ot her uses subsequent to this activity. So there
are a lot of issues that have to be addressed from
conmunity acceptance. These sites are within the
conmunity. They're visible, there's a |ot of
activity proximate to them there's activities such
as daycare, hospitals, nunerous things, and the
bottomline is they stink. They have odors and
there's a perception of risk

M5. McFAWN:  \When you tal ked about the fact
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sheets, | assune you distributed those at the |iving
room neetings and other neetings?

MR. WALTON: Fact sheets were devel oped -- they

are a relatively conci se docunent that gave what |
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call a high level of information, what the issue is
and why we're doing it. That fact sheet was used a
lot. That fact sheet was sent out to -- say, we're
going to start a site investigation. W sent the
facts sheet out to the nedia, to the residents, to
any -- we had a list of people that would be at
interest at the site, we sent themcopies. So
everybody had an awareness of what was going on at
that stage of the game and | think sonmebody el se
al so stated, community relations programis a
dynamic plan. It has to change based on where
you're at in the process. Most of the issues may or
may not develop until after you conpleted the
i nvestigation, you devel oped the remedi al action
pl an and such as that. It is a dynam c docunent.
It has to be periodically evaluated, but again, it's
not a typical requirement. As | said earlier, less
-- one in 100 sites nay require it.

M5. McFAWN:  Those were the only questions |

had on that issue. Let ne nmake sure that -- others
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have questions on the same issues focus on that.
MR. WALTON: Again, |I'd like to offer -- | said

earlier, SRAC and IERG like to work with the Agency
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and the Ctizens for a Better Environment to help
instruct an effective programthat woul d work and
woul d be based upon -- you know, would give you
sonmething that's effective. It is an effective
tool, as a part, if it's required.

MS. McFAWN:  There was -- | do have one nore
guestion. There has been interest -- sone concer
about defining interested persons. Could it be
defined by rule or is it better not defined?

MR. WALTON: | don't know how you woul d defi
that because every site is different. The site

survey, the site walk around, tells you who's

n

ne

i nterested and soneti nes you may go out four, five,

si x bl ocks, you pretty much have -- and you talk to

the | ocal newspaper, the mayor, the city counsel,
they know the interested groups. It's a pretty
standard protocol and it really -- very soon you
know who they are. There's a couple people you
typically woul d have, the | ocal governnental
officials, the state and federal representatives.

Those are our typical ones. The |ocal newspaper
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again, it may not be of interest to them

and
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M5. McFAWN: |'mnot that familiar with the
Agency' s gui dance docunment. Do they have -- maybe
t he Agency can respond as well -- suggestions of how

you identify the interested persons as you just
descri bed? You do? M. Eastep is nodding yes.

MR, EASTEP: Yes and | don't have the docunent
in front of ne, but there is a recomendati on on how
to come up with that list. It talks about sone of
the sane -- sinilar things and it's -- again, that's
really site specific. You figure that out kind of
when you get there type of thing. That is in there.

M5. McFAWN:  Thank you.

MS. LIU: Good afternoon, M. Walton. | have a
guesti on about soil nanagenment zones.

MR WALTON:  Yes.

M5. LIU | ERG had proposed a definition of
soi |l that contained the term contani nated nedi a.
Coul d you provide a definition of contam nated
nedi a?

MR, WALTON: To nme, contanminated nedia is
material fine for a site -- and again, this goes --

| hate to say the word, as a compn sense
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definition. W tried to construct sonething and we
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kept getting in trouble trying to construct a
definition. W know what it isn't. W knowit's
not material that fails Subpart C. W knowit's not
l and typical municipal waste. | can't speak for the
Agency, but | think they westled with the issue.

We had a | ot of discussion on the issue ourselves.
The site characteristics -- you know, again the
basis for TACO we want to have a programthat
reacts to the characteristics of the site. It's
constructed to react on the characteristics of the
site and the risk presented by that site. So, to
me, in certain parts of Chicago you have a | ot of
fills fromvarious materials. W had the old
Chicago fire debris that's causing problens, but
that's there. You've got to nanage it. Again, we
have tools that help us out with area backgrounds
and things such as that, but there's still nmaterials
that have to be nmanaged in the renedi al process and
t he redevel opment of that site. So that is the end
goal , the redevel opnment and use of that site. The
thene of this legislation was Brownfield. The basis
for TACO and the SRP was Brownfield. This is being

used at a lot of Brownfield sites.
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HEARI NG OFFI CER BEAUCHAMP:  Board nenber
Kezel i s?

M5. KEZELIS: M. Walton, thank you
The benefit of your experience in site remediation
is very hel pful for purposes of the questions |I have
and specifically they are this: Do you, in your
experience, in site renediation and conmunity
rel ati ons work, have you identified any probl ens
in the community relations el ement of what you' ve
done over the years that would be unique to Chicago?
Does Chi cago present any problens that are uni que or
no?

MR. WALTON: As long as the process is
constructed to allow for the site characteristics,
it will be effective. It cannot be that
prescriptive. Again, the process is -- it should be
a flexible process that reacts to a site's
condi ti ons.

M5. KEZELIS: Thank you.

HEARI NG OFFI CER BEAUCHAMP:  Any ot her questi ons
for M. \Walton?

M5. McFAWN: | had sone questions about the
soi | managenment zone. In your suggestion that you

be allowed to put a soil managenent zone nearer to a
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residential property than would now be all owed under
the proposed rules and, as | read it, if that
ability should be conditioned upon the prelimnary
mentation of the community relations plan?

MR. WALTON: | think I said two things, | had
an or in there. One thing is if site conditions
dictate it's not an issue, it's not an issue. |If
you have a large industrial site and the residents
is sonewhat renote, again, that's objective, but
again the TACO solution is protective. It's
protective with that barrier is if the residence is
on top of the exposure or whatever -- what |I'm
saying if those -- that is issue -- there is an
issue in regards to adjacent residences, the
renedi al applicant has the opportunity to do a
conmunity relations plan to address the issue, the
perceptions issues, informthem |et themknow if
the site conditions dictate that's an issue.

M5. McFAWN: | was | ooking at the | anguage you
proposed at page 7 of your prepared testinony and
guess |'mm ssing sonething here, I'mnot exactly
sure how that is -- that concept is integrated with
t hat | anguage.

MR. WALTON: The |l anguage is not currently in
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there. What |'msaying is delete the section that

requires -- that prohibits noving closer to the
resi dents, then the renmedial applicant -- again, the
renedi al applicant nekes this determination. |If
there are issues there, they'll come out in the

process about adjacent residents, you would have the
opportunity as we do now -- community relations is
not required at gas manufacturing sites. It is not
requi red, but based upon site conditions,
contam nates of concern, it is inmplenmented. What
I"'msaying is -- or if these are issues let's use
conmunity relations to address them

M5. McFAWN:  Ckay. What happens if the RA and
t he Agency di sagree? The RA wants to put it closer
to a residential area and the Agency says no, not
because of risk, because of perception, which they
have testified to, would they have the ability to
conpel the RA to engage in the conmunity rel ations?

MR. WALTON. M basic prenmise is if it's a
protective TACO solution, it's protective. \Wat
conmunity relations does it facilitate acceptance of
that by outside parties? |If it's an issue and it
needs to be facilitated, comunity relations does

it, but I don't believe -- | still -- the logic
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fails ne to include this prohibition about noving it
closer to a residential area. | just can't
understand it. People have tried to explain it to
me and | do not understand the need for that

prohi bition.

M5. McFAWN:  Well, if the need, as the Agency
testified, which is the perception, it is the
conmunity's perception, wouldn't a rule that
obligates the RA to engage in comunity relations
plan nodified for that site, wouldn't it be well
served to have such a rule rather than just a
voluntary action by the RA?

MR WALTON:. No. | don't see a nandatory
requi renent for that appropriate. Again, renenber

the community rel ations now are being i npl ement ed

where appropriate, where the site issues -- ny
experience again, | can't speak for schoo
districts, | have not worked on those types of

sites, if it's an issue, conmunity relations plans
are being inmplenmented. And the Agency -- you know,
the SRP programthere's a lot of interaction wth
the Agency. |If the need arises, | think the Agency
has -- can -- it has been ny experience that they

can suggest these things and the nerits can be
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eval uated but the renedial applicant, he can nake a
needs determination. |[|f his needs deternination
indicates it's an appropriate thing, he can

i mpl enent it, but we don't want to | oose site of the

fact that TACOis protective. | have a site here in
a residential area, | have the same conditions here
as here. | have residents all around ne and on top
of me. That's not an issue. |It's only here where
have a property, I'mgoing to nove a little bit
closer. |If sonebody -- | cannot understand the

I ogic and the need for this.

M5. McFAWN:  Wel |, we've been tal king about the
need for community relations plans or the possible
need for it as proposed by CBE concerning the
schools and that's a perception thing because TACO
is protective.

MR, WALTON:  Unh- huh.

M5. McFAWN:  And now we're tal ki ng about ot her
sites and sites that want to use and renmmin -- keep
contaminated material on-site and nove it closer to
a residential area. So again, it's perception
| mean, if | accept your concept that TACO is
protective, so why would it be okay for us to adopt

a rule which requires comunity relation plans for



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

L.A. REPORTING (312) 419-9292

146
school s and not do the sane for soil managenent
zones?

MR. WALTON: Ckay. This is Harry Walton
speaking. It's ny experience one of the primary
triggers for a community relations plan in what ny
criteria would be a school and daycare center and a
hospital, those are the things that woul d make Harry
Wal ton personally want to inplenment a conmunity
rel ati ons plan.

M5. McFAWN:  And that's because of perception

MR. WALTON: Yeah. But those are uni que
situations. W deal with residents all the tine.

M5. McFAWN:  Let's say that you accept the
argunent that another trigger should be residents.
It doesn't nean that there has to be a public
hearing if you have a community relations plan, you
just have to reach out to those people with the
adj oi ni ng or nearby residences which you have
testified to you did it at gas manufacturing plants.

MR. WALTON:. A community relations plan is
an -- is not sonething one enters into lightly.

It's a conmitnent and it's an effort. Wen | was
working at Illinois Power |I'd say one-third of our

effort -- one-third of our effort went to community
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relations. One-third of our effort went to keeping
the community inforned, naking sure we nmet with al
the right people. W had the right response actions
in place in case an event happened. Conmunity
relation, it's a useful tool, but it also -- it
takes a |l ot of support to inplement it correctly.
It's not sonething I would enter into lightly.
There's nothing worse than an ineffective comunity
rel ati ons plan.

MS. McFAWN:  Thanks.

HEARI NG OFFI CER BEAUCHAMP: M. Wght, you have
sonme questi ons.

MR. WGHT: | have a couple questions.
M. Mark Wght, Illinois EPA

M. Walton, you suggested that and, in

fact, you enphasi zed several tinmes TACO is
protective. Doesn't that -- isn't that based on the
assunption that engineered barriers are properly
mai nt ai ned and that institutional controls are
honored at or over a period of tine?

MR. WALTON: That woul d be the case regardl ess
of location, yes.

MR WGHT: Okay. Is there an issue with
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closer to a residential property? |Is there an issue
with regard to increasing contam nant | oading near a
residential property and then relying on engineered
barriers and institutional controls as your
protective device? In other words, is it possible
t hat when you increased contam nant | oadi ng near the
residential property, that failure to maintain an
engi neered barrier or to abide by an institutiona
control would in some way possibly increase risk
near that residential property?

MR. WALTON: One, let's define -- if you could
define loading, | could respond to it. To ne,
loading is a very nebulous term has to be put in
context of the pathway you're trying to address, in
the context of Tier |, Tier IIl informtion.
can't really speak to | oading.

MR WGHT: Okay. And |I'mnot sure that | have
t he background to make that nore clear. | guess
what | mean by generally and this nay help you
answer the question, but just increasing the -- not
necessarily increasing the concentrations, although

that m ght be possible under an SMZ might it not
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that was al ready contani nated, but perhaps
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contam nated in | essor concentrations.
MR WALTON: | think it's basically froma TACO
solutionit's -- | don't want to use the word
irrelevant -- but it's not a critical factor

Remenber this, risk is based on where the exposure
occurred. \When you use soil managenent zone and
they will have a barrier over them the risk is
neasured on the other side of the barrier so,
therefore, there's no change and the actua
concentration as long as it does not exceed the
Subpart Ccriteria and if appropriate Tier | or the
Tier two nunbers, it's protective

MR. WGHT: Again, that assumes that the
engi neered barrier is maintained properly and on or
over tinme, is that correct?

MR. WALTON: Again, that basic premse is there
on the side | described over here, that's barrier
residential all around, it makes no difference.
There's no change in risk.

MR WGHT: W may be tal king past one anot her

but 1'Il nove on.
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cont am nant | oading was not just the possibility

that the concentrations m ght increase near a
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residential property, but also sinply even though
concentrati ons m ght be the sane or perhaps even
| ess than just volunmes of particul ar contani nant
m ght al so i ncrease under soil nanagenent zone
noverment of the soil, does that help clarify what |
meant by contam nant | oadi ng or not?

MR WALTON: No. The contaminants at the site
are at the site. W' re not bringing nore
contam nants onto the site. Basically, the relative
mass of contaminants at the site are the sane.

MR WGHT: | would agree with that, but isn't
| ocation also a factor with determ ning pat hways
that need to be addressed?

MR. WALTON: Yes. But if you use a soi
managenment zone, one would have to | ook at the
pat hways fromthat |ocation of the soil managenent
zone. You would have to | ook at the soi
groundwat er i ssues.

MR WGHT: Okay. | agree with that in order to

nmeet TACO once you redistribute the contam nation
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solution in that particular area?
MR. WALTON: There location is an inportant

criteria for the devel opment of the Tier two numnber,
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but you're going to address that.

MR WGHT: And then at that point you may | ead
to additional reliance on engineered barriers and
institutional controls?

MR. WALTON. For soil groundwater, no.

MR. WGHT: | have no additional questions

HEARI NG OFFI CER BEAUCHAMP:  Thank you,

M. Sassila?

MR. SASSILA: You stated that community
relations plan is ineffective and you' ve been
i nvol ved mainly on MGP sites before and then you
said you think community relation plans should be
i mpl enented only for schools, hospitals and daycare
centers?

MR. WALTON:. | think you've msstated what |
said. | said that sone of the inmportant criteria
for me to determi ne when | would inplenent a
conmunity relations plan woul d be those factors and

I think comunity relation plans are effective.
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MR. SASSILA: Well, let ne ask you this:
CGeneral ly, what you said here, it depends on the
site characteristics to decide if you need to have
conmunity relation or not, is that correct?

MR WALTON: To ne, the site characteristic is
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the contamnmi nant of the concern, the distribution of
the contami nant of concern and the |ocation of the
site and the adjacent nei ghbors and the adjacent
potential receptors.

MR. SASSILA: So you look at all this criteria
and then you decide if there's a need for community
relati ons?

MR. WALTON: That's what | personally would do.

MR. SASSILA: But you said that you would do it
for a school anyway?

MR WALTON: | said that that was one of the
typical -- the site | was tal king about were M3P
sites, former gas manufacturing sites. They have an
odor problem odor threshold that's very critical
I would -- in that scenario, | would always have a
community relations plan when those potenti al
receptors were proximte to the site.

MR SASSILA: Well, let ne ask you this
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Chicago majority of the areas and do not have any
snells, any odor, any stick which you referred to

t hen havi ng background contamni nants off-site or in
t he parkway of the street mght be higher than what

you have in your site, what woul d be the purpose of
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havi ng comunity rel ations when you tell them| have
some contamination here or ny site is cleaner than
outside the street?

MR WALTON: | didn't really understand your
guesti on.

MR. SASSI LA: M question is, background
contam nants exist everywhere in the Chicago area
and you mi ght have a scenario which | believe the
Agency's been involved in where you have the site
above residential |evels, however, the level of --
they are required to inplement corrective nmeasures
and clean it even though the background of the area
is contam nated at the higher levels. So what's the
pur pose of having community rel ations addressing | ow
resi dual contaminates on a given site while the
surroundi ng areas mi ght be a contam nated higher

| evel ?
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MR WALTON: | think -- et me put what | think
you're saying in context. One, I'mdealing with
sites, ny perspective is this is ny site, this is
owned by let's say me and | have adj acent properties
and there may be a school here in the community
relations, the conditions you're tal king about this

site's going to be a school, totally different
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scenario, this party is now the owner or the rea
applicant of the site. Wen we had Illinois Power
sites, all Illinois Power sites where we had
facilities operating, we had very, very aggressive

community relations so all of the enployees were

aware of this because they're at the site. It's a
different -- what you're presenting is a little bit
different than what | was discussing. It's all in
the context of what the site is. M siteis, |I'm

the owner and | want to nmake sure my adjacent
residents are informed of their potential receptor
Your site is there on the site and there receptor.
MR. SASSILA: Let ne ask you another question
here. For soil managerment zone, when you have
commercial industrial sites and you have residenti al

adj acent to that site for the ingestions exposure
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you are required to have three feet of clean fill,
and now the definition of clean fill for residential
properties is not the sane as for a residential one.
In other words, you have three feet of inpacted soi
at industrial comercial site you mght have | eve

of contami nants hi gher than what woul d be required
for the residential sites, is that correct or not?

MR. WALTON: Rephrase that.
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MR. SASSILA: Let ne say it a different way.
The cl eanup objectives for residential properties is
different than residential ones?

MR WALTON:  Yes.

MR SASSILA: Correct? So if | have a
residential site here and the adjacent site is
i ndustrial commercial and they decided to say -- |
have only a fence separating the two sites so this
side of the fence is the industrial commercial
property there they m ght have higher |evels of
contami nants than would be al |l owed on the
residential site and the exposure --

MR. WALTON: In context -- in context | put
this, | have a barrier over that material --

MR SASS| LA: No. Your barrier is three feet
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of fill which is for ingestion exposure routes for
i ndustrial commercial. The concentration would not
be all owed on the residential property, but
accept abl e under industrial conmercial properties?
MR. WALTON: Mbst of ny experience is we put a
barrier in, we put a barrier in so that we can neet
Tier | on the receptor side.
MR. SASSILA: But that is not required now

under the SRP program because off-site for soil is
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not an issue, is this correct?

HEARI NG OFFI CER BEAUCHAMP: M. Sassila, are
you directing your question to --

MR SASSILA: | amdirecting ny question to the
EPA.

HEARI NG OFFI CER BEAUCHAMP:  Wyuld it be nore
proper to wait until they are taking the table to
direct it? Could you save that question?

MR. SASSILA: Sure, | can

MR. WALTON: The SRP does -- SRP is a process.
The cl eanup objectives are determ ned by TACO TACO
has a series of options to develop a solution for
the site. The renedial applicant can choose to neet

what ever, the Tier | at the point of exposure or
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residential or conmmercial.

MR, SASSILA: On the site?

MR, WALTON: On the site.

MR. SASSI LA: Not the adjacent site?

MR. WALTON: But the point of exposure is the
critical point and what |'m saying is nbpst barriers
that are put in -- you're going to put a barrier in
nost cases -- there's a |lot of asphalt going in.

MR. SASSILA: Well, you have to define barrier

here. You have different barriers, you have asphalt
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is different than three feet of fill. They are not
the sane one.

MR. WALTON: In ny experience, three foot of
fill changes to fill land is not effective to
redevel opment of the site. |It's nuch nore cost
effective to put in asphalt.

MR. SASSI LA: Wy you want to have | andscape
areas? | nmean, you cannot say we elimnate al
| andscape areas, we cannot allow to have | andscape,
you have to have asphalt.

MR. WALTON: And again, you still have to do
wor ker protection. Wrker protection drives it even

lower. Typically, at these sites we use barriers
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that are protective enough to allow certain
activities to occur at the site which do not require
t hese controls.

MR. SASSILA: But that's not correct. Wbrker
protection normally higher level -- the level for
cl eanup of workers is higher than what you have for
residential, for industrial comercial, they are not
t he sane one.

MR. WALTON: That is -- but we try to hit the
Tier | so we don't even --

MR SASS| LA: For what --
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HEARI NG OFFI CER BEAUCHAMP:  Just a minute,

M. Sassila, you need to let M. Walton finish.

MR, SASSILA: |'msorry.

MR. WALTON: TACO is a series of options. You
can use whatever solutions you want. People have
the opportunity to develop the solution that is
appropriate for their site. | cannot speak to
schools. | have no famliarity with schools. |
cannot speak to the process in the city of Chicago.
| don't understand the process nor do | have any
need to understand the process. Wat |'m saying

is we have a TACO process, they develop a solution
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and the remedi al applicant has that option

MR. SASSI LA: Thank you

HEARI NG OFFI CER BEAUCHAMP: M. Eastep?

MR. EASTEP: For ny clarification, in getting
back to the community rel ati ons standpoint, do you
think it would be inportant to let the neighbors to
a school know that their site, in fact -- let's say
an adjacent site is an industrial site with
contam nati on, do you think it would be inportant or
do you think that the comunity would Iike to know
that the school where their children are attendi ng

is, in fact, being cleaned up to safe |evels?
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MR. WALTON: One part of me says -- you know
this is Harry Walton speaking, it wouldn't be a bad
idea if the contam nants of concern were such that
it was an issue to them |If the contam nants of
certain distribution was such there was a potenti al
to them-- there's too many variables to nmake a
general statenent. Again, it goes to the site
characteristics of whether it would be inportant to
t hem or not.

MR. EASTEP: |If the people were interested in

-- let's say the | ocal neighbors were confused and
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there is no conmunication, sonetinmes people tend to
just dreamup facts. So given that circunstance, do
you think it would ever be hel pful for the neighbors
to know that their site isn't being left

contam nated, in fact, it is being cleaned up?

MR. VWALTON: |'m aware of a nunber of
situations where people fail -- they did an
appropriate, they failed to provide sufficient
i nformati on to people that things got out of control
and the effectiveness of the remediation -- it was
not an effective process in the long run, but again,
the renedial applicant has the opportunity to nake

that determ nati on based on-site conditions, based
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on his awareness and based upon the encouragenent of
Il1linois EPA. Most renedial applicants have a
nunber of neetings with the Agency. These issues
can be brought forward if it's an issue. Again,
based on-site characteristics. One size does not
fit all

MR. EASTEP: No further questions.
HEARI NG OFFI CER BEAUCHAMP: O her questions for
M. Walton? | see none. Thank you very much,

M. Walton
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MR. WALTON: Thank you. |If we can go off the
record for a nmonent.
(Wher eupon, a di scussion
was had off the record.)

HEARI NG OFFI CER BEAUCHAMP: W now have

M. Bruce Bonczyk. Please swear M. Bonczyk in.
(M. Bonczyk was sworn.)

MR. BONCZYK: My nanme is Bruce Bonczyk. [|'man
attorney with Bruce S. Bonczyk, Linmited and
represent the Illinois Society of Professiona
Engi neers, |SPE, and Consul ti ng Engi neers Council of
Illinois, CECI. |I'malso a |licensed professiona
engi neer.

I"mtestifying today to object to certain
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portions of proposed amendnents to 35 Illinois
Admi ni strative Code 740. On behalf of | SPE and CEC
| filled with the Board a notion to oppose certain
proposed anendnents to the Environnental Protection
Agency's proposal to anend 35 Illinois
Admi ni strative Code 740 in a conpani on nmenorandum of
law i n support of said notion.

We object to the proposed inclusion of

term nol ogy and regul ati ons which allows for
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i censed professional geologists to performcertain
functions assigned to |icensed professiona

engineers in the enabling legislation for the SRP
program W object on the grounds there is no
statutory authority in the enabling legislation to

i nclude licensed professional geologists in these
rules. The SRP legislation only refers to licensed
prof essi onal engi neers. An exani nation of

| egi sl ati on provi des no guidelines or standards upon
whi ch the Agency or the Board may concl ude that

i censed professional geol ogists are equally charged
by the General Assenbly to provide specific services
subject to this rulenaking. W do ask the Agency
and Board to review the notion to oppose and the

menor andum of |aw previously filed.
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The prior testinmony filed February 15th,
2001, of M. Eastep of the Agency confirms the above
objections. M. Eastep states the proposed rule
all ows |icensed professional geologists to perform
and to supervise only renmedi ation site activities,
but not designed or signing or review of plans and
reports under the SRP program This conflicts with

t he expressed provisions of Section 58.6 of the SRP



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

| egi sl ati on which nake no reference to |icensed
prof essi onal engi neer -- excuse ne, geol ogists.

Al so, quoting M. Eastep's testinony
referring to the Professional CGeol ogist Licensing
Act on page three of his prefiled testinmony in
guotes, it does not expressly change who is
ultimately responsibility for plans and reports
under the Act. As a practical nmatter, this probably
nmeans that |icensed professional geol ogists could
conduct site activities only as an enpl oyee or under
contract to a licensed professional engineer, end
gquotes. This is the status as it exists today. The
Pr of essi onal Geol ogi sts Licensing Act allows for
such geotechnical services and there is no
correspondi ng overlap with the |icensed professiona

engi neer services as purported by the Agency. The
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geol ogi st services are subject -- excuse ne, are
subset of the licensed professional engineers and
the licensed professional engineers bear the
ultimate responsibility of those services under
this Act. W believe there is no justification for
t he proposed change as the existing rule allows for

the current relationships between |icensed
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pr of essi onal engi neers and |icensed professiona
geol ogi sts for the site activities.

Basically, we believe the Agency is
attenpting to address a problemthat doesn't
currently exist, but in doing so, it may actually
be creating the potential for confusion both in a
| egal sense and a practical sense. Thus, we request
the Board and the Agency to strike the reference to
i censed professional geologists in the proposed
rules. Thank you. Any questions?

HEARI NG OFFI CER BEAUCHAMP:  Thank you,
M. Bonczyk. Before we go to questions, let ne ask
you if you'd like to submit a witten version or
maybe a | onger version of your testinbny as an
exhi bit?

MR. BONCZYK: | don't have any with me. | just

kind of toned it today, but if you'd like us to, we
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could clean one up for you.

HEARI NG OFFI CER BEAUCHAMP: It's entirely up to
you. If you'd like to submt a public later on
that's at your discretion.

MR. BONCZYK: Ckay.

HEARI NG OFFI CER BEAUCHAMP:  And we' || open the
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guestions for M. Bonczyk. Ms. Sassil a.

MR. SASSI LA: To the best of your know edge,
is there any national standard for licensed
pr of essi onal geol ogi sts, nation-w de, like,
st andar d?

MR, BONCZYK: Not that | know Standards -- |
think each states vary. | do believe there's sone
nati onal associations for geologists, but |I'm not
aware of specifically what your defining as the
st andard.

MR SASSILA: Well, is there a nationa
exam nation board or any national examination to
obtain a professional geol ogists |icense?

MR BONCZYK: | don't have the answer to that
guesti on.

HEARI NG OFFI CER BEAUCHAMP: O her questions for
M. Bonczyk? | see none. Thank you, M. Bonczyk.

MR. BONCZYK: Thank you
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HEARI NG OFFI CER BEAUCHAMP: Can we go off the
record?
(Wher eupon, a di scussion
was had off the record.)

HEARI NG OFFI CER BEAUCHAMP: After taking a
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qui ck break, we've got the Agency at the wi tness
table now M. Wght, do you have any opening
st at ement s?

MR. WGHT: No opening statement today.

HEARI NG OFFI CER BEAUCHAMP:  COkay. You have
two people with you. Could you identify who's with
you t oday?

MR WGHT: Yes. Wth nme today on nmy right is
Larry Eastep, who is the manager of the renedial
proj ects managenent section of the Bureau of Land
and on ny left is Geg Dunn, who is a unit nanager
for the site renediation program Unfortunately,
Gary King could not be with us today. M. King has
been ill and unable to attend several Agency
obligations within the | ast few days and today is
another. So we will carry on with M. Eastep and
M. Dunn. Do these wi tnesses need to be sworn in
agai n?

HEARI NG OFFI CER BEAUCHAMP: | think just as a
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formality we coul d.
MR WGHT: Okay. If you'd like, we'll start
with that.

HEARI NG OFFI CER BEAUCHAMP: | f you coul d swear
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the w tnesses in.
(M. Dunn and M. Eastep were sworn.)

MR WGHT: W actually have a coupl e of things
that we need to take care of here. W have sone old
busi ness, sone remants fromthe first hearing where
we promi sed to go back and brink in some additiona
information. W have done that. Then we have sone
new busi ness which involves a rework provision of
our original proposal and M. Dunn will be offering
new testimony on that. However, I'd like to start
with the brief statement regarding the Agency's
intentions with regard to the CBE proposal .

It was mentioned on a couple of occasions
in this morning's testinony that there had been
conversations with -- or between CBE and t he Agency.
What has happened is that CBE has approached us on
at least a couple of occasions in the past asking
for our comments on their proposal and also if we
could agree with the contents if we woul d endorse

their proposal or support their proposal. The
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original proposal we had some problens with. W did
share some comments with them but we did not have

an opportunity to work out those issues. W had
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hoped then after the first hearing that we would
find sone tinme between the first and second hearing
to work out those problens, we did not. CBE went
ahead and made sone revisions to their first
proposal. They have taken care of sone of the

probl ems that were raised, but they've also raised
sone new i ssues with their second proposal, and we
have sone things that cause us sonme concern, and we
have conmitted to work with CBE to work out
sonet hi ng and perhaps share with them sone | anguage
that we could Iive with along the |ines of what
they're suggesting. They m ght accept our conment,
they mght not. That, of course, would be up to CBE
in what they would like to do. If they ultimately
end up proposing sonething that we don't support in
its entirety, then we will respond in the
appropriate way at the appropriate tinme whether they
be additional hearings or in witten conmments, but
as of this point, we don't have an agreenent on

| anguage, but we have conmitted to continue working

with them So that's the Agency position for now
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M5. McFAWN.  Could you tell us what sone of

t hose concerns are of f hand?
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MR WGHT: Well, in a general sense | think
the concerns are that there are sone provisions in
there that require the use or expenditure of Agency
resources. W're not certain whether or not we
agree with those just fromthe point of manpower and
budgeti ng and some of those issues. W do have sone
guesti ons about the way they have proposed their
conmunity relations plan. The alternative that the
Agency would be required to do that if the RA did
not care to do that, that could be a very resource
i ntensi ve endeavor and al so may or may not even be
effective. That nay be our primary concern, but
al so resource questions were raised by the tracking
and notice provisions with regard to engi neered
barriers and institutional controls and then there
may be some ot her things that we don't have
conceptual concerns with, but we nay have sone
concerns about the | anguage and maybe t he vagueness
of the I anguage and naybe we feel that sone
addi ti onal specificity is needed.

M5. McFAWN:  Thank you.

MR WGHT: |If it's okay with you, we'd like to
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go back and start with the old business first, the
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remmants fromthe first hearing and | will do a bit
of a set up and when | refer to the transcript al
the references to the transcript are for the
proceedi ng that was held on February 28th, 2001, in
Springfield. Once | do the set up, then either
M. Dunn or M. Eastep will respond or we will have
an additional exhibit to adnmit into the record.

The first of these itens at page 46 to 47
of the transcript there was a suggestion from
M. Walton to M. Dunn about the Agency's proposa
to require that anal yses of soil and groundwater
sanpl e collected on or after July 1st, 2002, be
perfornmed by accredited | aboratories. M. Wlton
suggested that large interstate conpanies often
have bl anket contracts providing response teans to
mtigate rel eases. The response teans nay or may
not use Illinois accredited |aboratories.
M. Walton asked M. Dunn if the Agency envi sioned
any kind of opportunity for the responsible party to
make a denmonstration to use that data to nmitigate
the release. M. Dunn stated that the use of the
dat a obtained fromunaccredited | abs for sanples

collected prior to July 1, 2002, would not be an
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issue. If the data were obtained for sanples
collected on or after July 1, 2002, but prior to
entering the SRP, there would be an opportunity to
denonstrate that the data is acceptable for sone
use. M. Dunn would like to clarify and expand on
t hat answer.

MR. DUNN: Thank you, M. Wght. Yes, | would
like to clarify the Agency's position on M.
Walton's question fromthe [ast hearing. Under our
proposal, all sanples collected on or after July 1st
of 2002 shall be analyzed by an Illinois accredited
| aboratory. For sanples collected prior to July
1st, 2002, and analyzed either prior to or after the
July 1st, 2002, date an Illinois accredited
| aboratory is not required. However, if a
responsible party is -- was performng nmitigation of
a rel ease and did not use an Illinois accredited
| aboratory, then under the site renediati on program
the data could be evaluated for suitability in a
manner simlar to what is identified in 740.410(c).
The consultant or remedi ation applicant can submt
the data for consideration, but the Illinois EPA
does not have to use that data. Wat | would like

to say is that that data, however, cannot be used to
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determ ne conpliance with renedi ati on objectives at
the site.

MR WGHT: Wuld it be better to proceed
t hrough each of these before we get to questions or
do you think it would be better to all ow questions
at the end of each response?

HEARI NG OFFI CER BEAUCHAMP: | think it woul d
make nore sense to go through your presentation in
its entirety and then take questions |ike we've done
with the other presentations.

MR WGHT: That's fine with us.

The second item at pages 51 and two of the
transcript, Ms. Liu noted that change of address
form has been proposed in R01-26 for the | eaking
under ground storage tank regul ations to ensure that
the NFR letter is sent to the right address.

Ms. Liu further noted that the LUST program woul d
use the change use of address formto ensure that

rei mbursenent checks fromthe LUST fund are sent to
the correct address. She asked if the formwoul d be
useful in a site renediation programfor ensuring
that the NFR letter is sent to the correct address.
The Agency witnesses were unfanmiliar with the

| eaki ng underground storage tank provision and
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of fered to check further and reply at the April 4th
hearing. M. Eastep would like to respond.

MR. EASTEP: In checking with the LUST work
group, we found the primary purpose in the change of
address provision is to ensure paynents fromthe
LUST fund are directed to the correct |ocation
Over the years, the LUST program occasionally has
had problens arising fromoral request that paynents
be sent to addresses different than the address of
record for the owner/operator. To avoid
m sunder st andi ng and confusi on, the Agency wants to
ensure that it has a witten record of the
owner/operator's intentions as to where the LUST
paynment is to be sent. This is not necessarily the
sanme address where the NFR letter is sent. The SRP
does not have the sane considerations with regard to
paynments and has had no problenms with mailing NFR
letters to renediation applicants. At this tine, we
don't see a need for change of address provision
simlar to those proposed for the LUST program

MR WGHT: The third itemat pages 55 to 57 of
the transcript, Ms. Liu asked for a clarification of
the | abeling of the appendi xes for the draft of the

I1l1inois Department of Transportation Menmorandum of
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Agreenent attached to M. Eastep's prefiled
testimony. The draft MOA references Appendi xes A B
and E, but not Appendixes C and D. Al so, Menber
McFawn when the draft attached to M. Eastep's
testimony would beconme final. M. Eastep will
respond.

MR, EASTEP: In reverse order, the | DOT MOA was
si gned and becane final Septenber 29th, 1999. W
now understand that it has been used tw ce for sites
in the LUST program It has not been used for sites
in the SRP. W have a signed docunment that we will
subnmit as an exhibit. Wile there are a few m nor
revisions, there are no significant differences
bet ween the copy subnmitted as a draft and the fina
si gned version.

Wth regard to the appendi xes, the
reference in paragraph seven to Appendix E is
erroneous. The reference should have been to
Appendi x C. They are not Appendixes D or E to the
| DOT MOA.

MR WGHT: W have a copy of that docunent
now. M. Eastep, would you please take a | ook at
that? Do you recogni ze that docunent?

MR EASTEP: Yes, | do.
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MR. WGHT: Wuld you please tell us what the
document is?

MR. EASTEP: This is a signed copy of the
menor andum agr eenent bet ween the Agency and the
Department of Transportation and it does include an
Appendix B with institutional controls site listings
and in Appendi x C even though there are no names on
it.

MR. WGHT: Thank you. At this tine, | nove to
have this docunment adnmitted as an exhibit.

HEARI NG OFFI CER BEAUCHAMP: Thank you. Are
there any objections to admitting this docunent into
the record as an exhibit? Seeing none, we will nark
this as Exhibit 7 in R01-27. Again, this is the
Mermor andum of Agreenent between the II1inois
Envi ronmental Protection Agency and the Illinois
Departnment of Transportation.

Just for clarification, I'mreading at the
top of this docunent that it says this agreenent is
entered into this 29 day of Septenber and what year
is that again?

MR. EASTEP: N nety-nine.

MR WGHT: You will not find that year in the

docunent itself. That was one of several oversights
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that seenmed to be in the docunent, but that is the
docunent that was signed without the year, only the
date.

HEARI NG OFFI CER BEAUCHAMP:  Thank you.

MR WGHT: Itemfour, on pages 80 to 85
there's a general discussion of whether the proposa
by CBE in R01-29 for schools, public parks and
pl aygrounds woul d effect snall gardening plots on
vacant |ots throughout the city of Chicago.

On page 83 Menber McFawn asked M. Eastep
if he was aware of any such sites coning through the
SRP and to whom NFR | etters woul d have been issued
if they have cone through the SRP. M. Eastep
offered to investigate and provi de any additiona
information at the hearing on April 4th. It's
possi ble that this information now has becone
irrelevant since the CBE has withdrawn the public
par ks and pl aygrounds provision of its proposal. W
do have some information if you would |ike to have
it, but it's up to you.

M5. MFAWN: | would like it. | was surprised
that the garden pl ot would have cone through the SRP

program so enlighten ne.
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there's -- and | think | mentioned in my previous
testinmony that | discussed this issue with the city
of Chi cago, Department of Environnent. After the
| ast hearing | spoke with David Renal ds (phoneti cs)
who's with Chicago DOCE and we went through them and
the ones that came to nmind, there was site in the
site renediati on programor the SRP and that site
was | ocated at 1900 North Clark. The site is an old
gas station and then it was a bus garage and that's
to be developed into a conmunity park. Now, | don't
-- they're treating it down to residential |evels,
but I don't know if there's any indication that
there's going to be a vegetabl e garden or anythi ng
there. | just don't know one way or the other.

M5. KEZELIS: 1Isn't that part of Lincoln Park?

MR, EASTEP: | don't know. |s 1900 North d ark
M5. McFAWN:  That woul d be Arnitage and d ark.
M5. KEZELI'S: Wich is part of Lincoln Park.

M5. MFAVWN:  No.

MR. MELAS: That's on the south side of --

M5. KEZELIS: Lincoln Park. Ckay.
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I would suspect that it wouldn't be recognizable.
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mean, it was previously a gas station and a bus
garage and maybe the idea is to get it to blend it,
but | thought M. Renalds was going to try to be
here today, but apparently he couldn't nmake it.

There have been three sites that cone
t hrough the underground storage tank program They
were all former Anpco sites and the city has a
program where they' re taking sone of these old sites
or Brownfields and they're turning themin to what
they call pocket parks because it's just a little
pocket and actually the size of these can be quite
small. The three sites he gave ne were | ocated at
6963 South Stony Island Avenue, 10051 Sout h Ewi ng,
E-wi-n-g, and 2501 East 83rd Street. Now, these
are just going to be these little pocket parks. And
the east 83rd Street site may have a -- like a
flower garden, but he didn't know any intentions on
using it as a vegetable garden. So |I believe that's
the extent of ny investigation.

M5. McFAWN:  Thank you, M. Eastep

MR WGHT: Itemfive, on pages 91 and two of
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Chi cago school sites and how they deal wth

environnental problens Ms. Jarka nentions a
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nmenor andum of under st andi ng between the Il1inois EPA
and the Chicago Departnent of Environnment concerning
Chi cago school s.

On pages 93 and four of the transcript
Member Kezelis asks if the Agency would subnmit a
copy of that MOU. W do have a copy of that MOU
wi th us today.
Coul d you take a | ook at that document
pl ease? Could you tell us what that docunent is?
MR, EASTEP: This is a menorandum of
under st andi ng between the Illinois Environnental
Protection Agency and city of Chicago, Departnent of
the Environnent. It is signed by director Skinner
and Comni ssioner Abolt for the city on October 6th,
1999.
MR WGHT: And that's a true and correct copy
of the nenorandum of understanding --
MR EASTEP: Yes, it is.
MR WGHT: -- signed by the Agency? | would

like to nove that this be adnmitted as an exhibit.
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HEARI NG OFFI CER BEAUCHAMP: Are there any
objections to adnmitting this docunent into the
record as an exhibit? Seeing none, we will nark

this as Exhibit No. 8. This again is a nenorandum
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of understanding, Illinois Environnental Protection
Agency and the city of Chicago, Departnent of
Envi ronment, there's a signature and date on the
back page of Cctober 6, 1999.

Let me ask the Agency, is this docunent
nore rel evant towards Docket 01-27 of the proposa

or towards Citizens for a Better Environment's

proposal ?
MR. EASTEP: |I'mnot sure it's particularly
relevant to either one directly. Indirectly it

maybe gives you an indication of the relationship
between the city and the state.

MR WGHT: It cane out of questions involving
CBEs proposal. M. Jarka was testifying at the tine
and | think that this was a question that cane out
of that so perhaps it is better in the other docket.

HEARI NG OFFI CER BEAUCHAMP: (Okay. Then we will
renumber it. Instead of it being Exhibit No. 8 in

01-27, it will be marked as Exhibit No. 6 in 01-29.
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MR WGHT: Itemsix, and this also probably
has more to do with the CBE proposal than the
Il1linois EPA proposal. On page 95 of the transcript
M. Eastep offers to subnit state-wi de lists of

school sites that have cone through the site
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renedi ati on program W have that list. M. Eastep
woul d you pl ease take a | ook at that docunent?

MR. EASTEP: Yes.

MR W GHT: Pl ease tell us what the docunent

MR. EASTEP: This is a conmputer printout.
It's entitled Schools in the Site Remediation
Program and we searched our database and tried to
come up with either site names or site owners that
had school in the nane or public schools or
something to that nature and | don't have ny copy.
| thought there were 27 here.

MR WGHT: | haven't counted

MR. EASTEP: |'mnot going to count, but
there's about that nany. So we think this is nopst
of the schools that are in there, but if for
what ever reason they didn't have school in the site

name or site owner, it wouldn't be here. | think
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this is, if not exact, reasonably close.

MR WGHT: M. Eastep, is this a state-w de
list?

MR EASTEP: This is a state-wide list. Most
of themare in Chicago, but it does have sites in

Carlisle, Illinois, Cinton, Lake Forest, Otawa and
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Rol I i ng Meadows.

MR WGHT: | would Ilike to nove that this
document be adnmitted to the record for the CBE
proposal .

HEARI NG OFFI CER BEAUCHAMP: Are there any
obj ections to the adnission of this docunent?

Seeing none, we will mark this as Exhibit 8 in
Docket 01-29. This is a chart and there's a date in
the corner of March 22nd, 2001. The title is School
inthe Site Renediation Program | correct that,
it's Exhibit No. 7 in 01-29.

MR, WGHT: | believe that concludes our |ist
of old business. W also have sonme new busi ness.

On page 15 of the transcript M. Dunn asked that the
Agency be allowed to defer its testinmony on
anendnents proposed for Section 740.415(d)(3) and

rel ated amendnents to Appendi x A because the Agency
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was reworking its |anguage for Subsection(d)(3). On
March 13th, the Agency subnitted to the Board a
notion to anmend its proposal for Subsection(d)(3)
and additional prefiled testinmony by M. Dunn in
support of the revised amendnent. M. Dunn woul d
like to sunmarize his prefiled testinony.

MR. DUNN: Thank you, M. Wght. At the |ast
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hearing | did ask that ny testinony on 740.415(d)(3)
be deferred to today's hearing and it's kind of
conplicated --

THE COURT REPORTER  Coul d you nove nore
towards me?

MR. DUNN: The testimony | submitted is kind
of confusing because we actually have three
di fferent | anguages for 740.415(d)(3) and I'Il try
and go through that and try to clarify the best |
can in why we're naking this change.

First of all, the original -- or current
| anguage 740.415(d)(3) states that the practical
gquantitation linmt of the test nethod sel ected nust
be I ess than or equal to the PQL for the target
conpound |ist at Appendix A of this part or if the

site renedi ati on objective concentrations have been
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determ ned, the PQ. nust be less than or equal to
t he renedi ati on objective --

THE COURT REPORTER: Pl ease slow down. | have
to take it down and | have to understand what you're
sayi ng.

MR. DUNN: Ckay. | apol ogize.

THE COURT REPORTER  Thank you.

MR. DUNN. The PQ. nust be | ess than or equa
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to the renedi ati on objective concentrations for the
site. The reason this |language is one that we're
trying to rework is that if you sanpled for the
conpounds on the target conpound list in Appendix A
of 740 and you net the required quantitation limts
that are identified in Appendix A it's quite
possi bl e that you woul d nmiss a nunber of conpounds
at your site. Specifically, there are 38 compounds
that have renedi ati on objectives bel ow the required
gquantitation linmts that are identified in Appendix
Ain 740. O those 38, 28 are identified as
potential carcinogens in the 742 regul ations.

So goi ng through the language in this
session we thought it needed reworking. $So in our

original submission on January 10th, 2001, we
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t hought we had it fixed and we didn't. The one
change that we had in there was that we added that
the PQLs nust be less than or equal to the Tier |
soi|l remedi ation objectives for residenti al
properties. This actually gave us a couple of
problens. One, is that there are ni ne conpounds

t hat have construction work or inhalation val ues
bel ow the residential values. So we weren't really

correcting the problem and the other problem was
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that there are 41 conpounds identified -- that are
not identified on the Appendix A 740 list and these
are -- excuse ne, 41 conpounds not identified in
742. So if you were analyzed with one of those
conpounds, you woul dn't have an RQL to conpare to.
One of the exanples for the construction work or
i nhal ati on val ue and these are not conpounds that
are just unusual conpounds, toluylene is one of
them that's a nmmin conpound especially at LUST
sites, but a main compound even at SRP sites and the
construction work or inhalation value is 42 for
toluyl ene, yet the residential objective is 650.

So this is the reason we went and tried to rework

our |anguage in 740.415(d)(3). And we hope that the
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new | anguage that we proposed in ny prefiled
testimony will correct the problens that were in the
original proposal in 740 and al so in our subsequent
January 10th, 2001, prefiled testinmny of our
proposed change, but hopefully, this change will
take care of that problem

MR WGHT: M. Dunn, would you pl ease take a
| ook at this docunent?

MR. DUNN:  Yes.

MR WGHT: Wuld you tell us what it is
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pl ease?

MR. DUNN: This is nmy testinony concerning the
revision to Section 740.415(d)(3) including
attachnents.

MR WGHT: |Is that a true and correct copy of
t he document that was prefiled with the Board.

MR, DUNN: Yes, it is.

MR WGHT: 1'd like to nove that this be
admitted as an exhibit.

HEARI NG OFFI CER BEAUCHAMP: Thank you. Are
there any objections to the adnission of this
docunent as an exhibit? Seeing none, this will be

mar ked as Exhibit No. 8 in Docket RO1-27.
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MR WGHT: | think you probably have copies of
this as well as copies of the new | anguage, which
were attached to our nmotion to amend and there are
addi ti onal copies on the table.

HEARI NG OFFI CER BEAUCHAMP:  Thank you.

MR. WGHT: This concludes the fornal part of
our presentation today. So we're ready to accept
guestions at this point.

HEARI NG OFFI CER BEAUCHAMP:  Thank you very
much, M. Wght. We'Il open the floor to questions

for the Agency. We've lost a lot of people for the

L.A. REPORTING (312) 419-9292

186
day, but do we you have any questions for the
Agency. M. Sassila?

MR. SASSI LA: For the soil managenent zone, can
you clarify, are you going to allow any hazardous
waste being treated on-site to be buried on-site
i nstead of being -- have to be di sposed off-site?

MR. EASTEP: Any hazardous waste that's on-site
woul d have to be managed under any applicable
requi renents of the Resource Conservation Recovery
Act, RCRA. And specifically, |I'mthinking of
renedi ati on waste action plans. |I'mgetting the

acronym m xed up, but there's a provision under RCRA
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to deal with remediation waste and if it -- if
contaminated soil were treated and allowed to remain
on-site under RCRA, then it would be al so all owed
on-site under the SMZ. |s that clear?

M5. McFAWN:  So in other words, if you can do
it under RCRA, you can |leave it there under SRP?

MR EASTEP: Yes. Provided it, of course,
neets all the other requirenents.

MR. SASSI LA: M second question is about the
renedi al action plan schedule. Can you clarify what
are the changes regarding the SRP schedul e or

schedul e of activities?
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MR, EASTEP:. Let ne find the session here.
740. 450(a) -- excuse me, 740.450 paragraph A
subpar agraph three, was changed to add the | anguage
with estimated dates of conpletion through the
recording of the no further renmediation letter and
the intent here is to have sites when they subnit
their remedial plan to give us a schedule, and sone
people do this already. W're asking -- fornally
asking this because if we do get a soil managenent
zone, we think it's inportant to know how | ong

they're going to be operating as a soil nanagenent
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zone and when they're going to be done. W don't

want to do anything that encourages people to get

in the programand to just create an illegal dunp

and not proceed towards getting -- fulfilling the

other requirenents of the soil managenment zone and
t he SRP.

MR. SASSI LA: Okay. And regarding soi
managenent zone, are you going to allow any owners
to inmport from-- if you own two facilities to
transfer contami nated soil fromone to another one?

MR. EASTEP: No. The soil nmanagenent zone is
i ntended only for on-site contani nated soils.

MR SASSILA: So it has to -- how about if the
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site is large enough, are they allowed to renove any
contam nated soil to clean area?

MR. EASTEP: No. They cannot put soil on areas
that are currently clean and neet all the Tier
requi renents.

MR. SASSILA: So just for an exanple, if you
have a new construction project, you are excavating
for a new building, you' re going to need sone fill
where you m ght use sone soil being generated from

the site you're creating or sone other activities,
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the owner cannot transfer their soil fromarea Ato
area B, which could be, like, 50 feet apart on the
sanme site?

MR. EASTEP: |Is area B currently contam nated?

MR, SASSILA: Well, area B could be
contami nated. Once you finish your excavation, you
m ght --

MR. EASTEP: Well, I'mnot -- if they excavate
it out -- if they excavate material out, why would
they bring nore material in?

MR. SASSILA: Well, it's very nornmal during
construction to use different type of fill and
m ght be not suitable for that intended construction

work, but still could be other materials maybe

L.A. REPORTING (312) 419-9292

189
suitable for the intended usage.

MR. EASTEP: |If the area B that you're
referring to, if it was previously contani nated, |
woul d say that it would be all owed under the SMZ.

If it were uncontam nated, you would not be all owed
to nove soil there

MR. SASSILA: And then ny |ast question
regardi ng property boundary, when you have

contam nated soil, which nay be industrial
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conmer ci al adjacent to residential properties, which
standards or scenarios do you use, on-site or
off-site or the nobst stringent one?

MR. EASTEP: The way the site is characterized
interns of future use is up to the applicant.

MR. SASSILA: So if | say it this way, assune |
have industrial conmercial site, |I'm proposing an
engi neered barrier of three feet of fill at nmy fence
line and then point of exposure for off-site which
is only separated by fence, | would apply the
i ndustrial conmmercial standards, not the
residential ?

MR, EASTEP: That's correct. | answered his
qguestion, but |I mght want to anmplify that. There's

still under the SRP and TACO even though you m ght
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need an industrial standards, you're still not
alloned to have rel eases fromthe site that would
viol ate any other requirenments. So, for exanple,
under groundwater, it doesn't matter whether it's
i ndustrial or residential. | nean, the nunbers are
the sane and whatever left the site would have to
neet the appropriate standard whether it's part 620

or NCL or whatever it mght.
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HEARI NG OFFI CER BEAUCHAMP: M. Sassil a?

MR. SASSILA: But that is only for groundwater.
I'mtal ki ng about soil.

MR. EASTEP: Ckay. Then my answer stands.

HEARI NG OFFI CER BEAUCHAMP: Thank you. O her
guestions for the Agency today? Menbers of the
Board, Board staff?

M5. LIU Good afternoon. Earlier this norning
an issued was raised about a conflict the CBE
proposal had with Section 58.15 of the Act whereas
the CBE proposal requires an NFR |l etter before the
site could be used. 58.15 sinply requires
conpletion of the corrective action. You nentioned
that sometines there are sites that are ready for
use that haven't received that letter yet. 1Is there

anot her Agency docunent that could be used as a
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check point besides the NFR letter?

MR. EASTEP: Not really because that -- the
activities occur pretty quickly once the renedial
action is done -- especially if they're fast
tracking a project, when the renmedi ation is done,
the consultants usually try and subnit the renedial

action conpletion report pretty quickly. W then
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revi ew those and once we've reviewed it and found
themto be acceptable, we have 30 days after that
to issue the NFR letter. So it happens fairly
qui ckly. What we do in that 30 days is typically
we'll draft up an NFR letter and send it to the
renedi al applicant and give thema brief period of
time to look at it to nake sure that they understand
it and it's okay with them So there's not nuch
time invol ved

M5. LIU Is there a great deal of tine between
when an NFR letter is issued and when it's actually

perfected?

MR, EASTEP: W -- in the site renediation
program we try and nonitor -- we don't use the term
perfected exactly, but filed under today's -- the
way the rules are today. In the site renediation

program nost of themare filed within the tine

L.A. REPORTING (312) 419-9292

192
frane. | would say well over 90 percent. W do
nonitor those and if we do notice one we haven't
heard back fromthemand it should have been filed,
we try and call them and usually that does the
trick. So the best of my understanding is we have a

pretty high conpliance with that.
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M5. LIU. There's been so -- |I'msorry. Go
ahead.

HEARI NG OFFI CER BEAUCHAMP: M. Sassil a.

MR. SASSILA: To the best of your know edge,
what is that time frame between renedi ati on work
bei ng compl eted and the final NFR being issued?

Do you have any idea, is it two nonths, three nonths
time period?

MR. EASTEP: It would probably be -- it al
depends when the consultant sends in the renedial
action conpletion report. | would say nost of them
occur within two nonths.

For a point of clarification, we do have a
60-day review time for any single report that cones
in and actually we have another 30 after that.

After we approve it, we have 30 days to issue, but |
think nost of those -- | haven't tracked that, but

that's kind of my gut instinct is that they probably
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happen in the two nonth range. Sone of them
probably -- if people are really pressed, | know --
if they're under the gun for closing or opening a
school or sonething like that we try and hel p t hem

out. So sone of themw Il be even shorter
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M5. KEZELIS: But the two-nonth period is from
the recei pt by the Agency of the docunentation?

MR EASTEP: Correct.

M5. KEZELIS: Reflecting conpletion of the
wor k.

MR. EASTEP: Right. And | mght add, it
depends on how -- if we've been working pretty
closely on a project that's very tine sensitive,
nean, we've turned themaround alnmost in a matter of
a couple of days, but if we haven't or if there's
errors or problens then, of course, it could go up
to three nonths or if they're deficient it could get
sent back and actually go |longer than that. | would
say a good nedian type figure is around two nonths.

M5. LIU There's been a great deal of
di scussi on today about a community relations plan
and you even provided a gui dance docunment on it. |
was wondering if could you describe what a conmunity

relations plan entails in a nutshell.
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MR, EASTEP: Well, | don't knowif | can do it
in a nutshell, but in the interest of time I'Il try

and be brief.

A good conmunity relations plan involves
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telling your story to the people that are going to
be nost effected in the nearby area. M. Walton,
think, testified that when he was with Illinois
Power their standards, so to speak, was |like the

| ocal officials, the newspaper and nmedia and that's
all fine. You also -- he might only have briefly
touched on is the ones that |'ve seen that are nost
successful are people out, you know, pounding the
beat, they're wal king the pavenent, they're knocking
on doors, they're, you know, finding out, you know,
what the real citizen issues are with regards to
some of these sites. So you have to identify what

i npacts you m ght have on the comunity, who m ght
nost be affected and then fromthere you kind of
start thinking about well, how do | conmunicate to

t hem and educat e those people as best as possible as
to what's going on. There's going to be sone sites
where the people are never going to |ike what you
do. For exanple, there's always that chance, but if

you' ve gone out and you' ve educated them and they
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under stand what's goi ng on, then you've probably
been pretty successful

Overall, | would say that in good
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conmunity relations, they don't cost anything and in
the long run, they tend to pay for thensel ves.
Al though in terns of dollar and cents, it's nuch
nore excessive to do a good comunity relations plan
than it is to put out a couple newspaper notices or
even hold a hearing. | don't think those are
particularly effective. | think what's effective is
the effort and energy people put into what they do.
So goi ng back to kind of summarize, and

think the docunent there was witten by -- that |
submitted earlier was witten by Greg M chaud, who's
formally head of conmunity relations with | EPA and
it's fairly succinct, you go through this process of
identifying kind of what the issues are, who mi ght
be affected and try and figure a way to conmuni cate
what you're going to do to those people so they have
a good under st andi ng.

HEARI NG OFFI CER BEAUCHAMP: M. Sassil a?

MR. SASSI LA:  From your own experience, don't
you agree that that process of having a new school

is different than renediating an MG site given the
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fact nbst MGP sites now -- either residential

public parks or sone other -- are being useful for
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di fferent purposes where the entire conmunity is not
aware of the fact an M&P site used to be here, why
for the school that process to have new school
normal ly take three to four nonths before you build
any school and you have to go through different
steps before you decide the site and other factors?
So they are two different really issues when it
cones to school, M3P or sone other site and each one
shoul d be addressed in separate ways and the nost
appropriate way other than one generic forumfor al
of them

MR. EASTEP: In general, | think that every
applicant ought to evaluate their site for the
potential need for community relations plan. |
think M. Walton said 99 percent. |'mnot sure
that -- that figure might be | ow, but everybody
shoul d |1 ook to see whether they need a plan. Most
sites won't need a plan. Al the sites are unique.
They're all individuals -- individual sites.

The point that | was trying to make in

sone of my questions earlier is that in sone cases,

if the public is interested, and |I've seen this many
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times, they're going to -- | don't know, sit Friday
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eveni ngs when they're going out to supper and
sonmething and they' Il start tal king and they'll,
like, assune facts not in evidence, as we say, and
they will just imagine all sorts of things going on
because nobody has taken the tine to sit down and
conmuni cate appropriately with them

In those cases, a comunity relation plans
can be quite sinple and easy and pretty inexpensive.
If you're telling people that you're cleaning up to
a residential standard, trying to explain to themin
layman's ternms that it's safe for people not only go
to school, but to live for 70 years, for exanple,
then they won't conjure up all of these other types
of thoughts and | think that type of thing pays
for -- nore than pays for itself down the line.

So | think everybody ought to evaluate the
sites and take that into consideration and conmunity
rel ations plans, sone of them can be one or two
pages whereas as other nmight be -- the Superfund
site, of course, mght be 1,000 pages, but nobst of
themare going to tend to be relatively brief.

One situation that he didn't nmention is

conparing MGP sites to schools and we've had a
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coupl e of instances where we've had MGP sites -- or
schools located on M3P sites, which, by the way,

that particular site went very well and the schoo
actually ended up with a track and a pl ayground and
it's state-of-the-art, but it went very well because
they did a lot of work up front and worked wi th t hem
and there was no traffic -- for exanple, no
construction traffic during periods when kids woul d
be conming to school or |eaving school or during

l unch hour. So they worked with each other pretty
good.

M5. LIU  Besides schools, could you provide
sone exanpl es of other situations where the Agency
has recomrended a conmmunity rel ations plan?

MR. EASTEP: Besides Finkl and Zapata, you
mean? W' ve recomended -- there have been specific
sites where we get calls from peopl e wondering
what's going on and why they're doing things and in
those cases, we'll try and get back to the conpany
or the applicant and let them know that there's sone
citizen interest and suggest that they start doing
conmunity relations. |If we have real large sites
like a major industry shuts done in an area and

they're going to sell it and they're going to cone
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t hrough the renedi ati on program there's obviously a
| ot of public interest there, we would suggest that
they get in the program People that -- even though
we advi se them ot herwi se, they m ght want to invol ve
sonme sorts of thermal destruction on-site.

We know that citizens -- when that
happens, citizens get real excited and they don't
know what's going on and so we always advi se those
peopl e to develop a comunity relations plan and
actually we tell themin addition to that, in sone
of these, we suggest they go out and obtain
qualified, professional help in that matter. They
woul dn' t, you know, just hire any engineer. They
woul d hire an engineer that's experienced in
renedi ati on work and |ikew se, we ask themto get
conmmunity relations people that are experienced in
this type of -- in this line of work.

M5. LIU  Wuld the Agency prefer keeping the
requi renent -- just keeping the community relations
plan a voluntary kind of process rather than making
it arequirement? |s there enough initiative --

MR. EASTEP: | don't knowif | can directly
answer that because | haven't figured out a way to

wite what makes sense because like | said, it's
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only a small percentage that really needs them and
when that need them they should really have them

So it would be -- it would be foolish to
ask people in sites where there's really no interest
and lot of times you can tell by just talking to
sone of the neighbors or sonme of the enployees, you
know, at a site that there's no interest. It would
be foolish to require themto do nuch nore than just
find that out. So I don't knowif the Agency has a
position as they sit here. I'mpretty sure we
don't.

M5. LIU  Skipping around a bit, under the
di scussi on of soil managenent zone, |ERG had
proposed the definition of soil. How does the
Agency feel about that proposed definition?

MR, EASTEP: | don't think that their
definition does anything to inmprove our ability
to conmuni cate between one anot her what soil is.

MR, WGHT: There was al so sonme di scussion of
that in the transcript at the last hearing. | think
this issue came up a little bit so you might like to
review that. | think M. King had some remarks in
there about that as well -- about the difficulties

of coming up with a definition that would work and
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sone of the considerations involved such as whet her
or not the TACO nodels woul d work on the material
and that had been an issue discussed during the
TACO hearings sone years ago and the consensus at
that time was that it should not be defined because
of the difficulties of it, but you mght want to
review that part of the transcript. | can't tel
you exactly where that was. I'msure if M. King
were here today, that would be area where he night
have sone coments too, but unfortunately he's not
so -- but you may want to revi ew t hose.

MR. EASTEP: It was during nmy testinony.

M5. LIU Ckay. Thank you.

M5. MCFAWN: M. King could, of course,
suppl ement that testinony in public conment on this
proposed definition?

MR WGHT: And we probably will do that in
direct response to the proposal by M. Walton

M5. McFAWN:  Thank you.

MR, EASTEP: But in discussions, | don't
beli eve M. King's opinion has changed.

M5. LIU. | ERG had al so proposed renoving the
prohi biti on against noving an SMZ closer to a

residential property, but instead rather applying a
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TACO ri sk-based approach. How does the Agency fee
about that?

MR. EASTEP: | think going back to
M. Wght's comrents. | think this issue was
di scussed during the last hearing and | believe I
was asked that question in a couple different ways
and | think I responded.

MS5. McFAWN: | think M. Walton al so included
in his prefiled testinony your responses and is it
correct as he summarized it that it is a perception
as opposed to a risk issue?

MR. EASTEP: | don't recall that we exactly
said that, although we might. | don't recall that.
I recall the gist of ny response being that we did
not do -- when we devel oped that particular section
of the rule, we did not do any risk analysis. W
did not evaluate how a risk was inpacted as part of
putting that in.

M5. McFAWN: Al right. | see the distinction
| had cone away fromthat hearing |ikew se thinking
this is a public perception problemand if it's
that, then the suggestion that a community relations
pl an be used to diffuse that perception, is that a

good renedy or a usable renedy to the perhaps
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nm sperception or accurate perception by the public?

MR. EASTEP: | suppose the Agency may have
conments later on that particular aspect. | don't
know that we could -- | mean, that might be -- if

you accept the fact that perception is the problem
then that might be one way to address it, but that
in and of itself would still be fraught with

i mpl enent ati on i ssues.

For exanple, if you were to craft
sonething that said well, you had to have a
conmmunity relation plan, then you'd have to nake it
acceptable to the Agency and then if they went out
and did their comunity relations and the peopl e
were opposed to it, would that nean that they
couldn't do it?

Wuld it nmean all the people had to be for
it or could one person be against it and stop it or
would it take all the people? And so you would
still have sone of those sorts of issues to work
your way through.

MS. McFAWN:  You know, | can see that as an
argunent, but there are other scenarios where TACO
has renmoved the risk and we don't mandate a

conmunity relations plan, but if a comunity
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relations plan is used, it diffuses the
m sunder st andi ng hopefully and reaches a consensus
maybe, but it's not obligated to reach a consensus
for you to get an NFR letter?

MR, EASTEP: That's correct. Yes, na'am

M5. McFAWN: Ckay. |I'mglad we agree and |I'm
just thinking in this scenario if the risk has been
renoved by TACO, then why woul d you prohibit someone
fromputting a site managenment zone in a place that
isn'"t of any greater risk to the public if -- and to
make sure that this is nore acceptable to the
af fected public that nmaybe perhaps require -- and
M. Walton doesn't even oppose that we require it,
but what if you were to require community relations
pl an which generally should -- | don't know about
the question should it be acceptable to the Agency
or what, but wouldn't that be a very | ogical way of
di ffusing the m sunderstandi ng?

MR. EASTEP: | think certainly comunity
relations are usually logical ways of dealing with
m sunder st andi ngs. On the other hand, they don't --
as | nmentioned, if you do good, everybody will

conmuni cate, educate people, but they may not I|ike
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like stuff. Well, if you're tying this particular
aspect of the programdirectly to community
relations, then the next |ogical question after that
is if they have it, does it have to be acceptable to
100 percent of the people that are affected,
what ever that m ght be?

M5. McFAWN:  But isn't that same question posed
by CBEs proposal then?

MR. EASTEP: Well, now that you nention it.

M5. McFAWN:  They're not mandating conmunity
rel ati ons prograns, but..

MR. EASTEP: Their approach is a little bit
different, | think. They're just having -- they're
buil ding a school and creating a comunity
relation -- or sonme sort of community relation as
part of the renediation for that school site. Under
that circunstance, the school is going to be built
regardl ess. They have to clean it up to neet
residential standards regardless. So that's a
little -- | think that is a little bit different
si tuati on.

MS. McFAWN:  Just because of the difference
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an industrial site versus one that's cleaned up to
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resi dential because the school could have a soi
managenent zone, couldn't it?

MR. EASTEP: Well, | think the way we've
witten it, it probably could.

MS. McFAWN:  So the distinction there is the
| evel of cleanup that's going to be required at a
school site versus using an SMZ at an industrial
site?

MR. EASTEP: Say that again.

M5. MCFAWN:  So you're telling me that the
distinction is that at the school site, they wll
clean the site up to residential which is about as
cl ean as cl ean can get?

MR. EASTEP: Absolutely.

M5. McFAWN:  Versus being at an industrial site
with an SMZ not being the nobst clean that be
achi eved under TACO?

MR, EASTEP: Well, it would still have to be
clean to the industrial standard.

M5. McFAWN:  Which neans it can't migrate

off-site?
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But here you're creating a situation with the SMZ

that you're not nmandated to create. There's no
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mandate in any of the statutes or the rest of the
regul ations that require you to create an SMZ or
what ot herwi se m ght be construed as an onsite
di sposal activity closer to sonebody's house.
There's no requirenment that you do that.

On the other hand, with the school, there
is arequirement that if the site is contam nated,
that you have to get in the SRP and you have to
clean it up before you conmence construction of the
school. That's all part of the statute and that's
how we're operating now So | think that's kind of
a distinction under the scenario that you just
br ought up.

M5. McFAWN:  So on either site, you could not
put the SMZ in an uncontam nated area?

MR EASTEP: That's correct.

M5. McFAWN:  And on the industrial site, you
could put the SMZ in a contani nated area and you
could do the sane at the school site so that way

they' re equal ?
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MR EASTEP: That's correct.
HEARI NG OFFI CER BEAUCHAMP: M. Walton, you had
sonet hing to ask?

MR WALTON: M. Eastep, | have a question
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Again, I'ma little confused. | have a site --
i ndustrial commercial site. I'mgoing to clean it
up to residential through the use of barriers. Can
| move it closer to the property boundaries? |'m
going to achieve Tier I RCs with the use of
barriers, et cetera, et cetera, this land use is
going to be residential, can | --

MR. EASTEP: Are you noving it to previously
uncont ani nat ed?

MR, WALTON: It will be above Tier I.

MR. EASTEP: \What is the adjacent contiguous
property?

MR, WALTON: It will be residential

MR. EASTEP: The adjacent property is
residential. Then you could not nmove it closer the
way the proposal is witten.

MR WALTON: That logic fails ne.

MR. EASTEP: Well, it shouldn't because the way

it is now, regardless of what your current |and use
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is, the way the rule is drafted, you can't nove a
soi | managenment zone closer to a contiguous
residential property. So you still probably have
your same objection to that part of the rule.

MR WALTON: Yeah
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MR. EASTEP: So how your end use ends up
doesn't matter. It's the inpact you're having on
the nearest resident -- or the contiguous resident.
MR VWALTON: I'd like to followup. You said

the impact I'mhaving to the adjacent areas, that
connotes risk. M TACO solution says there is no
risk.

MR. EASTEP: | didn't nmean to use inpact in
the sense of risk, only in the sense of evaluating
its conpliance with the proposed regul ation

MS. KEZELIS: And what's the rationale for
t hat ?

MR. EASTEP: The rationale is very difficult to
put your finger on. It's the sane as it was before.
| nean, the site -- we made it clear for the SMZ
that it had to nmeet all the requirenents of TACO
when you were done. It had to be safe. The

restriction we put -- and that doesn't differentiate
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other use if you had one for that matter.

VWhat it did was it didn't allow you to
nove sonet hing closer to contiguous residenti al
property. So that gets back to the other -- his

inability to understand our confusion for himon why
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we did that to begin with which he's asserting is a
perception issue. So that issue still renains.

HEARI NG OFFI CER BEAUCHAMP: M. Sassil a?

MR. SASSI LA: Can you explain what -- that
rati onale here if you have contam nated soil being
renoved to a clean area and then you have engi neered
barriers so you're understaffed with your
conpliance? You have pavenent or concrete. So
there's no exposure. So what the rationale is
t hough you cannot place it at this l|ocation even
t hough you are in conpliance with TACO? It's not
clear to ne why not.

MR. EASTEP: W're just trying to protect clean
areas fromdegradation. It's |like -- the concept is
antidegradation. |If you' ve got an area that's
clean, we leave it clean

MR. SASSI LA: But the source is no |onger
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there. Really, it's not going to change anyt hi ng,
that's the fact. Now, we are in agreenent the
source is gone. Having contam nated soil at point A
or Bis not going to change or denigrate the site.
The reality is not going to change anything of the
site conditions. You have your engineered barrier

It does nake sense to say no, you cannot because
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there, it doesn't make sense to say no, you cannot.

MR. EASTEP: | think ny answer was that it was
protecting areas from degradati on.

M5. McFAWN:  So in other words, TACO is just
meant to clean up?

MR. EASTEP: Yes.

M5. McFAWN: Not to denigrate areas?

MR. EASTEP: Yes. Well put. Thank you

MS. LIU Does the TACO sol ution nean no risk?

MR, EASTEP: The TACO sol ution nmeans no
unaccept abl e ri sk.

M5. LIU.  Thank you

MR. EASTEP: |I'd like to clarify that. It also
nmeans managenent of residual risk.

M5. LIU  Could an SMZ be established in place

where no soils are actually nmoved?
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MR. EASTEP: | don't know if that would really
be an SMZ. That's what people do today. |If they
operate in an area where it's all -- where it's
contaminated. | nean, that's where the issue cane
up was people wanted to start noving stuff around.
It stays exactly where it is or it wouldn't be
call ed an SMZ.

MR WGHT: My | make a conment here?
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This is just for a point of clarification
and this may just people's shorthand way of
di scussing this, but several tinmes, it's been
menti oned about noving the SMZ around. The issue is
really noving soil around within an SMZ.

An SMZ may be established anywhere on the
renedi ation site, but | believe the way the proposal
is drafted and the reason for this because you may
have different concentrations of contani nation at
various places within your defined SMZ, but the
i ssue is where you nove the contam nated soil not
where the SMZ is established. So I don't know if
that helps clarify anything or not, but it seens
like sonetines that's inportant to keep in mnd.

It's not so much where you can establish the SMZ,
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established it.

HEARI NG OFFI CER BEAUCHAMP: W'l | need you to
identify yourself for the record.

M5. HRNER. M nane is Deirdre Hirner
D-e-i-r-d-r-e, Hi-r-n-e-r, and I'mwith the
I1linois Environnental Regulatory G oup and ny
guestion -- here is what | have a difficulty

under standi ng. Again, knowing that |I'ma technica
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person, but say | have large industrial site and
have a soil managenent zone and | have different
| evel s of contamination within this site and at the
south end of the site is a residential area, at the
north end of the site, it's just open space. |If the
soil has a heavier concentration of contam nation on
the side that's toward the residential site and |I'm
going to nake a zone with sone of the |ess
contam nated soil, but | can't do that because |'m
going to be noving that closer to a residential
site. What's the sense in that? Wat's the sense
in the prohibition? You know, people are talking
about different concentrations or different |evels

of contamination or, you know, you said a mnute
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ago, it's about concentration of the contamnination
on the site. You know, if it's towards the
residential area and you want to nove the nedia
there with what -- | don't understand and let's say
it's a huge industrial site.

MR. EASTEP: Well, part of the issue could be
that let's say you decide you're going to nove very
| arge vol unes of contaminated soil to the
residential area and let's say you want to, in

effect, allowthis isn't certainly our intention or
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desire here to create things that start |ooking like
landfills, but what if you create a pile that's 50
or 60 feet high of contami nated material? Even
though it neets TACO, even though there's no

unacceptable risk, all of the sudden now you've got

sonmet hing that | ooks like a landfill, snmells like a
landfill and absent the SMZ provision, would be a
landfill.

O course, we know how the public reacts.
| think if a person built a site today in accordance
with solid waste rules, they can build a perfectly
safe landfill, but you're not going to get very nany

people to agree to allowing you to put that [andfil
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next to their house no natter how safe you tell them
it's going to be. So in effect, you could be doing
sone of that under the SMZ and | think if you want
to call that public perception, that would be public
perception, | guess.

So what you're doing there is that's part
of the logic, too, that you're creating sonething
that's right next to sonebody's house or sone
resi dences and that's kind of what a Iot of Silver
Shovel is about because a | ot of those sites were

next to people's homes.
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M5. HHRNER. Just a little nore questioning
maybe kind of as a followup, if that's okay. Wen

we | ook at being no closer to the residential area

and again, I'mgoing to look at in the context of
| arge industrial site where is it -- is it -- if |
amlocated in the mddle of the state of Illinois,

mean just to nmake it easy, and the residential area
is 25 mles away fromit, but it's a residential
area, does this nmean that | can't nove it closer
to --

MR. EASTEP: No. It would be contiguous

resi denti al



13

14

15

16

17

18

19

20

21

22

23

24

10

11

HEARI NG OFFI CER BEAUCHAMP: M. Sassil a?

MR, SASSILA: |I'ma little bit confused.
You keep referencing to landfill and you said you
cannot accept any waste or any soil fromoff-site.
W all knowin a landfill, you are allowed to inport
waste and while it's being generated on-site neans
managenent site, it cannot be even close to
definition of landfill. So how are you drawing this
conclusion of land fill?

MR. EASTEP: Regardless of where the waste is
generated, it could still be a landfill and I think

the Agency would treat on-site disposal areas as
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bei ng subject to the design and operation
requirenents for landfills. There's a permt
exenption, but nonetheless, they'd -- if sonebody
were to -- sone industry were to build an on-site
RCRA landfill, they'd have to get a RCRA permt.

MS5. McFAWN:  Even a solid --
MR. EASTEP: Even a solid -- if they were to

build --
M5. McFAWN:  Oh, they don't need the pernmit,
you're right.

MR. EASTEP: Right. | shouldn't have used
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RCRA. They would need to conformwi th Parts 811
t hr ough 815.

HEARI NG OFFI CER BEAUCHAMP: M. WAl ton?

MR. WALTON: Does this prohibition about moving
a soil nmanagenent zone closer to a property boundary
wi th contiguous residential property prevent the
construction of a 50-, 60-foot landfills? There's
nothing in the -- ny understanding is there's
nothing within the proposal soil nmanagenent zone
regul ation other than a little comobn sense that
woul d prevent the construction of this 50-foot
nonster.

MR EASTEP: That's correct.
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M5. McFAWN:  So do you think there should be?
MR. EASTEP: Right now, | don't know. |I'm kind

of up in the air the nore this issue comes up. Mbst

of the sites that |I've had experience with -- Geg
can jump in -- | haven't seen circunstances where
that would -- where the sites in the SRP -- |'ve

seen sites outside the SRP that m ght have been
under enforcenent where they mght be wanting to do
that, but that's a little bit of a different

situation. Sites in the SRP, that type of thing.
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I don't knowif I've seen too many of those. They

just lend thenselves to that, but could there be one

in the future. Well, | never say never

If | had sone sort of linitation, | don't
know, first of all, what the -- if you had a
limtation on, say, height or above grade, | don't

know what that would be first of all and secondly,
don't know how | would justify it, but in some case
some years down the road, if we had a case where
that canme up, 1'd think, boy, I w sh we had
somet hing, but | don't know what it is now

MR WGHT: M. Eastep -- just as a point of
clarification, when you said sites in the SRP don't

typically lend thenselves to that, do you mean
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because that type of structure doesn't usually
facilitate redevel opment? |Is that what you neant by
t hat ?

MR. EASTEP: Exactly, that's exactly correct.
Most of the sites that are in the SRP are being
devel oped for one purpose or another and that
usual ly -- usually, you want to level -- they want
to be leveled off, frankly. So thank you

MR. DUNN: Typically, we see cotton fill in the
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site remedi ati on program where they'll take a little
soil fromhere and put it over here. Wen they're
doi ng digging for foundations, that's typically what
we see happeni ng.

M5. LIU. To follow up on a question that
Ms. Hirner asked, if you have an enornous site that
just happens to be contiguous with a residential
property and your renediation activities are on the
far side, wouldn't the size of the site have some
bearing on whether or not it could be noved slightly
closer to that residential area?

MR. EASTEP: Not the way the rule is currently
witten.

MR WGHT: | think also M. King had sone

conments on that at the first hearing as well too.
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So again, | can't give you a citation, but you may
want to review the first transcript fromM. King's
conment on that.

M5. LIU If you don't mind, could | turn your
attention to the MOA with IDOT. It was subnitted as
Exhibit 7. There's a definition in Section two of
institutional controls and it states, quote,

nonengi neered nmechani sms for ensuring conpliance
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wi th necessary land use limtations, end quote.

VMR. EASTEP: Yes.

M5. LIU Does this MOA exclude engi neered
nmechani sns as | and use control s?

MR EASTEP: It's not nmeant to exclude
engi neered mechani sns.

M5. LIU  Skipping around again, M. Dunn had
testified today about the revision under Section
740. 415(d) (3). There are two very simlar terns
that are used in this part, required quantitation
l[imt and practical quantitation linmt. Could you
differentiate between those for ne, please?

MR. DUNN: The reason those were in there is
and | was not privy to the original site renediation
program regul ati ons when they were -- when we were

first working on them back in '95, '96, but
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apparently there were terns m xed and natched in
there. Practical quantitation limt was actually --
| believe there is a definition in the regulation
for that. The required quantitation limt was only
nmentioned in the Appendi x and from nmy understandi ng
is they are simlar.

They are -- if you talk to a chenist,
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they're not used interchangeably, but we have here
in the regulations and so that's why when you go
through ny testinony | talk about PQ. and RQL and it
depends on whether | refer back to the origina

| anguage or | refer to the Appendix A That's the
reason there is sone confusion. | hoped |I answered
your questi on.

M5. LIU  You did. Thank you.

When the RQLs were renmoved from Appendi x
A, | was wondering whether or not the practi cal
guantitation linmts or the method detection l[imts
were |isted anywhere else in Title 35.

MR, DUNN: | do not think so. | believe the
only kind of detection linits that are identified
are the acceptable detection limts in 742 for a
nunber of conpound where the renediati on objectives

for a conmpound nmay be so |l ow that you can't get that
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low with any kind of instrument or any kind of
nmet hod that you use. So they use an acceptable
detection limt. There are no other places
believe that identify those. They are sort of
identified in our incorporations by reference when

you identify SWB46. They are identified in SVW846.
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M5. LIU  In part of the revision, you propose
using a figure of ten tines the nethod detection
limt in determning a practical quantitation limt
for contanmi nants that weren't specifically included
in Part 742. | was wondering if you could explain
the rational e behind the nunmber ten tinmes?

MR. DUNN: Unfortunately, | can't take credit
for that. | took that right out SWB46, nethod 8260
for volatiles, and that was the closest thing | had
cone to where -- when they did not have a detection
l[imt. They used that |anguage there and that's the
closest thing I could come up with.

M5. LIU  Thank you very much.

HEARI NG OFFI CER BEAUCHAMP: Are there any other
guestions for the Agency today?

M5. MCFAWN: | have a couple on the |ab
certification issue. As | understood M. Walton's

testimony, he wanted the ability to use uncertified
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| aboratory results before -- collected before he
enters the SRP program Is that your understandi ng
of what he was asking for?

MR. EASTEP: That's right.

MR. DUNN: His was having to do with -- |
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understand -- spills and mitigation of rel eases.
Under the first hearing, nmy understandi ng was nore
for emergency response actions and | think his
testimony today, and unfortunately | may be speaking
for him but I think he did agree that they would
not be used for conpliance with renediation
objectives at the site, but that that data did have
sone validity, that it did have sone nerit to | ook
at .

M5. McFAWN:  Ckay. And the Agency agrees with
that -- the use of it inthe -- for mitigation
pur poses, enmergency or nonenergency or just in the
energency situation?

MR. DUNN: Typically, we see nore of it in the
non -- excuse nme -- the energency situations.
think what we're trying to not get into is sonebody
doing a lot of work out of a site and then com ng
into the site remedi ati on programand all the work

that they have conpl eted has been at a nonaccredited

L.A. REPORTING (312) 419-9292

223
| aboratory and the purpose of putting this inis
that all sites that cone into the program use an
accredited | aboratory whet her that be before they

actually come into the program because we actually
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see a lot of sites that actually do a Iot of work
before they actually get into the program W would
like to see those sites also use an accredited | ab

so we now the data that we are seeing is of good

quality.
MR. EASTEP: |'d like to expand on that a
little bit. | was surprised when we were preparing

for this at the nunmber of |aboratories that we found
t hat have al ready becone certified and maybe -- |
think -- has M. Walton left? W could talk to him
see and because a |l ot of these |arge conpanies, you
know, they're not using small out of the way | abs,
they're using typically larger, well staffed, well
equi pped | aboratories and I wouldn't be surprised if
sone of the laboratories that are working for the

| arge conpani es doi ng energency responses are -- if
they're not certified already, that they will soon
beconme certified. So that's kind of a narketing
ploy for a lot of the |labs we've seen anyway.

They're selling that certification to get business.
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M5. McFAWN: Al right. | guess where I'm
not -- maybe | just haven't processed this enough

yet, but are you in agreement with M. Walton's
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testimony today? | mean, he actually -- as |
understand it -- would like the ability to use data

fromlaboratories that aren't certified and is the

Agency willing to consider that and i ssue a decision
on that?
MR. EASTEP: No. | thought that we said only

in the context of its suitability, not for
conpl i ance purposes. There's another provision that
all ows the use of older data, if you will, where
the LPE is | ooking at previous work and they
eval uate that previous work on its own nerits and
the suitability of that as it relates to the current
situation and I would think we would have to do that
with that type of |aboratory data, too, and so to
that extent, it mght be quite valuable, but it
woul d certainly not be suitable for conpliance
pur poses.

M5. McFAWN: So it would just be for the old
data, not the new data collected before the cutoff
date? 1Is that what you nean by old data?

MR. EASTEP: No. | was referring back to that
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420 or sonething --

MR DUNN:  410(c).
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MR EASTEP: That allows an LPE to refer back
to work done by a prior PE or infornmation subnmtted
and so he doesn't have to certify that that's 100
percent accurate because the current PE hasn't done
it, but he can |ook at that and say well,
regardless, |'ve looked at it and |I've evaluated it
and it's suitable for a certain purpose in ny
current application. And so that's not good for
conpl i ance purposes, if you will, but it's probably
pretty good information to have and pretty usefu
and pretty valuable in terms of conducting his
current remediation

M5. McFAWN: By conpliance purposes, do you
mean a final sign-off that the site has reached its
obj ecti ves?

MR EASTEP: That as well -- as far as the
i nvestigation because they might be trying to
determ ne the extent of investigation and if he's
using a noncertified | ab and he doesn't have the
sanme detection limts, he might not be describing
the extent of contam nation and the work they're

doi ng m ght be perfectly suitable for energency
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response work, but it mght not be suitable for
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det erm ni ng whet her or not they're neeting the TACO
rul es, plus that sone of the enmergency response data
m ght be three or four years old and it m ght

have -- what |ooked suitable then, | nean, if they
didn't get the all the source material, it mght
have travel ed some di stance and your whol e scenario
is different. So that's what | nean by the
suitability of it.

M5. McFAWN:  Thank you.

HEARI NG OFFI CER BEAUCHAMP: | will ask if there
are any nore questions for the Agency today? Seeing
none, M. Wght let ne ask if you have anything
further the Agency wi shes to present today?

MR. WGHT: Nothing further today.

HEARI NG OFFI CER BEAUCHAMP:  Thank you very
much. Before we wap up, let me ask -- | know that
our nenbers of the public has dw ndl ed as the
aft ernoon has gone, but is there anyone here who
wants to present testinony before we wap things up?
Seeing none, we will nove into our conclusion then

The transcript fromtoday's hearing should
be available in ten business days. The Board will

post the transcript fromthis hearing on its web
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site. The web site address is wwwipcb.state.il.us.
You can obtain hard copies of the transcript by
contacting either the court reporter or the Board,
al t hough the Board does charge 75 cents per page.
The court reporter will informyou of the fee for
providing a hard copy of the transcript.

The Board will accept public comments on
t hese proposals until May 3rd, 2001. 1In the event
the Board receives the transcript after April 18th,
the Board will accept public comments up to 14 days
after receipt of the transcript.

There will be an additional public comrent
period after the Board adopts these rules either
jointly or separately for first notice.

Today's hearing concl udes the hearings
schedul ed by the Board in these natters. Any party
may request an additional hearing pursuant to
Section 102.412(b) of the Board's procedural rules.
The party meking the request nust denonstrate that
failing to hold an additional hearing would result
in material prejudice to that party.

I want to thank everyone for their
pati ence and endurance this afternoon unless. Are

there any other matters to be addressed at this
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time? Seeing
adjourned. T

participation

L. A

228
none then, this matter is hereby
hank you for your attendance and
in this hearing.

(Wher eupon, the hearing was concl uded.)

REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

229
STATE OF ILLINO'S )
) SS.

COUNTY OF COOK )

I, TERRY A, STRONER, CSR, do
hereby state that | ama court reporter doing
business in the Cty of Chicago, County of Cook, and
State of Illinois; that | reported by neans of
machi ne shorthand the proceedings held in the
foregoing cause, and that the foregoing is a true
and correct transcript of my shorthand notes so

t aken as aforesaid.

Terry A. Stroner, CSR

Not ary Public, Cook County, Illinois

SUBSCRI BED AND SWORN TO
before ne this __ day
of , A.D., 2001

Not ary Public
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