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OPINIONAND ORDEROF THE BOARD (by M. McFawn):

Thismatteris beforetheBoardon apetitionfor reviewfiled by petitionersSPILL,
MadisonCountyConservationAlliance, SierraClub,NameokiTownshipClerkHelenHawkins,
Kathy Andria, ShirleyCram,GlendaFulkerson,JohnGall, ThelmaOn,RonShaw,andPearl
Stogsdill(Petitioners).Thepetitionersseekreviewofa September21, 1995 orderissuedby the
City CounciloftheCity ofMadison,grantingsitelocationsuitability approvalto Metro-East,
LLC (Metro-East)for theconstructionof aregionalpollutioncontrolfacility; thefacility in this
caseis an incinerator.Petitionersfiled theirappealpursuantto Section40.1 (b) ofthe
EnvironmentalProtectionAct (Act) (415 ILCS 5/40.1(b)(1994)). Petitionersfiled theirinitial
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appealon October30, 1995. Pursuantto aBoardorderdatedNovember2, 1995,petitionersfiled
anamendedpetitionon November20, 1995 in orderto curedeficienciesin the initial petition.

A hearingwasheldin thismatteron January8, 1996,beforeChiefHearingOfficer
MichaelWallace,whichmembersofthe public attended~Petitionersfiled theirpost-hearing
briefon January31, 1996,accompaniedby a motionto file instanter. RespondentMetro-East
filed its post-hearingbriefon February13, 1996. RespondentCity of Madisonfiled its post-
hearingbriefon February27, 1996,whereintheCity of MadisonadoptedMetro-East’sbriefand
madeadditionalarguments.AlsoonFebruary27, 1996,petitionersfiled aresponseto
respondents’post-hearingbrief, aswell as amotionto supplementthe recordin responseto
respondents’post-hearingbriefs andalist of citationsmissingfrom theirpost-hearingbriefand
response,accompaniedby amotionto file instanter.On March4, 1996,respondentMetro-East
filed amotion to strikepetitioner’sFebruary27, 1996responseto respondents’post-hearing
briefs. OnMarch 11, 1996,respondentfiled aresponseto petitioners’March1, 1996filing.

Petitionerschallengethesitingapprovalgrantedby the City of Madisonto Metro-Easton
amultitudeof grounds,includingthefollowing: 1) the City of Madisonlackedjurisdictionto
grantsitingsinceMetro-Eastfiled an incompletesiting application;2) the sitingproceedingwas
fundamentallyunfairbecauseMetro-Eastfiled anincompleteapplication;3) the unavailabilityof
thehearingtranscriptrenderedtheproceedingfundamentallyunfair; 4) asite visit to severalof
theapplicant’sfacilities by four of theCity Councilaldermenrenderedtheproceedings
fundamentallyunfair; 5) thehearingwasconductedin amannerwhichwasfundamentallyunfair;
6) theapplicantfailed to demonstratethatthefacility wasnecessaryto accommodatethewaste
needsof theareaintendedto be served;7) theapplicantfailed to demonstratethattheproposed
facility is designed,located,andproposedto be operatedin amannerthatwill assurethatthe
publichealth,safety,andwelfarewill be protected;8) thesiteis locatedwithin the 100-year
floodplain. Forthereasonsset forth below, theBoardfinds thattheproceedingsbeforethe City
of Madisonwerefundamentallyunfair, andtheBoardthereforereversestheCity of Madison’s
decisiongrantingsite locationsuitability approvalto Metro-East.

Becausewe find thatthefailureto makethetranscriptavailablefor public inspectionand
thesitevisit takenby four of theeightaldermenrenderedthesitingproceedingfundamentally
unfair, wewill notaddresspetitioners’challengesconcemingthe sitingcriteria. Furthermore,we
will not addressthosechallengesto the sitingdecisionwhichwereraisedin thepetitionfor
review,but for whichno argumentwassubmittedin petitioners’ filings.

Preliminarymotions.

As apreliminarymatter,wewill addressthe outstandingmotions. First, on January31,
1996,petitionersfiled amotionto file theirpost-hearingbriefinstanter. Pursuantto thehearing
officer’sJanuary12, 1996 schedulingorder,petitioners’post-hearingbriefwasdueJanuary29,
1996. Themotionis granted,andpetitioners’post-hearingbriefis accepted.

Second,on February27, 1996,petitionersfiled “Petitioners’Responseto Respondents’
Post-HearingBrief” This filing seeksto respondto theallegationsin respondents’post-hearing
brief, andis properlycharacterizedaspetitioners’replybrief Pursuantto thehearingofficer’s
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January12, 1996 schedulingorder,petitioners’reply briefwasdueto befiled on February20,
1996.OnMarch4, 1996respondentMetro-Eastfiled amotionto strikepetitioner’sreplybrief
Petitionersfiled aresponseto the motionto strikeon March5, 1996. Metro-Eastalsofiled a
replyto petitioner’sresponseto themotionto strike on March 11, 1996.

In its March4, 1996 motionto strike, Metro-Eastpointsout thatpetitioners’replybrief
wasdueFebruary20, 1996,andthat theproofof serviceattachedto petitioner’sreplybrief
showsthatit wasmailedon February21, 1996. Metro-Eastfurtherassertsthatthereplybrief
containsnumerousreferencesto materialsoutsidetherecord,andatleasttwentyinstanceswhere
nopagenumberis givenfor aclaimedrecordreference.In theirMarch5, 1996responseto the
motionto strike,petitionersassertthat theywereconfusedasto thedatetheirbriefwasdue,and
assertavariety of hardshipswhichpreventedthetimely filing of theirbrief Metro-East’sMarch
11, 1996replyassertsthatapartywhich choosesto proceedpro semustcomply with the same
rulesof proceedingsasanattomey,andrecitescaseauthorityto supportthisassertion.

While it is truethatpro separtiesmustcomply with thesamerulesasan attorney,we
findthatpetitioners’filing of their briefonedaylatehasnot causedprejudiceto respondents,
sincethiswas thefinal filing beforecloseof therecord. We furtherfind thataccepting
petitioners’replybriefwill contributeto acompleteresolutionof theissuesin thismatter.
Accordingly,we denyMetroEast’sMarch4, 1996motionto strikeandacceptpetitioners’
February27, 1996replybrief

Alsoon February27, 1996,petitionersfiled a“Motion to SupplementtheRecordin
Responseto Respondents’Post-HearingBriefsandCitationsMissingfrom Petitioners’Post-
HearingBriefandResponse”(Motionto Supplement),accompaniedby amotionto file instanter.
In the Motion to Supplement,petitionersseekto respondto “inaccuratestatements”in
respondents’post-hearingbriefs,andto addcitationsto therecordfor theirpost-hearingbriefand
reply brief Respondentshavenot respondedto thisfiling. This filing is, in essence,asecond
reply briefby petitioners,andtherewasno provisionforthis filing in thehearingofficer’s
January12, 1996schedulingorder. Therefore,themotionto file instanteris denied,andthe
motionto supplementis rejected.

STATUTORY FRAMEWORK

At thelocal level, the sitingprocessis governedby Section39.2ofthe Act. Section39.2
providesthatlocal authoritiesareto considerasmanyasninecriteriawhenreviewingan
applicationfor sitingapproval. Thesestatutorycriteriaarcthe only issueswhichcanbe
consideredwhenruling on an applicationfor sitingapproval. In this case,theCity of Madison
foundthat all of the applicablecriteriahadbeensatisfied,andthereforegrantedsiting approvalto
Metro-East.

Whenreviewingalocalauthority’ssiting decisiontheBoardis authorizedto reviewthe
areasofjurisdictionandfundamentalfairness.Section40.1 oftheAct requirestheBoardto
reviewtheproceduresusedatthelocal level to determinewhetherthoseprocedureswere
fundamentallyfair. E & EHauling. Inc. v. Pollution ControlBoard(2dDist. 1983), 116
Ill.App.3d 586,451 N.E.2d555, 562,aff’d inpart (1985) 107Ill.2d 33,481 N.E.2d664.) In this
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casethepetitionershaveraisedbothjurisdictionalandfi.mdamentalfairnesschallenges,in
additionto challengesbasedon failureto satisfythesiting criteria.

Whenreviewingalocal authority’sdecisionon thecriteria,theBoardmustdetermine
whetherthelocaldecisionis againstthemanifestweightof theevidence.(McLeanCounty
Disposal,Inc. v. Countyof McLean(4thDist. 1991),207 I1l.App.3d352, 566N.E.2d26,29;
WasteManagementof Illinois, Inc. v. PollutionControlBoard(2dDist. 1987). 160lll.App.3d
434,513 N.E.2d592,E & E Hauling.Inc. v. PollutionControlBoard(2dDist. 1983), 116
Ill.App.3d 586,451 N.E.2d555,aff’d inpart (1985) 107Ill.2d 33, 481N.E.2d664.)

BACKGROUND

Metro-East,LLC, aConnecticutLimited Liability Company(SitingApplication,City of
MadisonRecord(Rec.) atC01951),filed its applicationfor sitingapprovalfor a“New Pollution
ControlFacility to GenerateElectricityfrom theCombustionof WasteFuel” with theCity
Madisonon March27, 1995. (Siting Application,Rec.atC01949.) Metro-Eastalsoprovided
the City of Madisonwith 100 courtesycopiesoftheapplicationthatdid not includethelargeor
bulky exhibits. Theapplicationwasput onfile attheMadisonCity Hall. A completecopyof
theapplicationwasalsoput on file attheMadisonPublicLibrary.

Theapplicationstatesthattheproposedfacility would “provideresourcerecoveryto the
regionthroughthecollectionandprocessingof wood wasteandrecoveryof wastecoal.” The
proposedfacility would“clean” bumthe processedwoodwasteandrecoveredwastecoal using
proventechnology.Theproposedfacility would belocatedin theCityof Madison,
approximatelyonemile northof the intersectionof Route203 and1-55/70,directlybehindOld
Nickel PlateYardRoad. (Siting Application,Rec.atC01952.) The site consistsof two parcels
of landconstitutingapproximately47 acresof land. Thesite is currentlyusedasasourcefor
clayandsoilmaterial,andis zonedfor industrialoperations.Thesite abutstheCloverleaf
sectionof MadisonCounty,aresidentialarea~.

Theapplicationstatesthattheproposedfacility’s primarypurposeis to servetheregion’s
woodwastedisposalneeds.The primaryserviceareafor thefacility is MadisonCounty,while a
secondaryserviceareafor thefacility wouldincludeall municipalitiesandcountieswithin a
seventy-fivemile radius. (SitingApplication,Rec.atCO1958.) Onaverage,theprojectwould
convcrt865 tonspcr dayofwoodwasteand370 tonsperdayof recoveredwastecoalto
electricity. Annually, thistranslatesto approximately300,000tonsof wood and130,000tonsof
coal.

Thewoodwastewouldincludetreetrimmings,stumps,sanderdust,pallets,boxes,
timbersfrom old homes,railroadties andtelephonepoles. Sourcesof thiswood wastewould
includemanufacturers,municipalities,landclearingoperators,constructionanddemolition
companies,commercialandinstitutionaloperations,individuals,utilities, andrailroad
companies.Recoveredcoal wastewill originatefrom abandonedlandandcurrentcoal
operations.
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Themaincomponentsof the facility would include: 1) waste-fuelreceipt,screeningand
storageareas;2) afluidized bedboiler; 3) asteamturbinegenerator;4) air pollutioncontrol
equipment;5) ashhandlingequipment;and6) auxiliary equipment,suchas acooling tower,
storagetanks,fire protectionequipment,andan electricalswitchyard. (SitingApplication,Rec.
atCO1953.) Thewaste-fuelboilerswill haveasteamgeneratingcapacityof approximately
630,000poundsperhour andamaximumheatinput of 720million BTU/hr. (Siting Application,
Rec.atCO 1955.) Thefacility itselfwouldconsumeapproximately6 MW of electricity,and
wouldsell thebalance(approximately60 MW) to theIllinois PowerCompany. (Siting
Application,Rec.atC01955.)

In accordancewith therequirementsof Section39.2(d)of theAct, theCity ofMadison
heldapublichearingon the sitingapplication. OnJuly5, 1995 MadisonhadadoptedOrdinance
No. 1258 settingforth therulesto be followed in thesiting hearing.As requiredby Section
39.2(d),noticesfor theJuly sitinghearingwerepublishedin the GraniteCityJournal/Press
Record,distributedto Cloverleafresidents,andpostedatdifferent locationsin Cloverleaf The
hearingcoveredthefour-dayperiodfrom July25, 1995 throughJuly.28, 1995,with over49
hoursoftestimony. Thehearingtranscriptconsistedof approximately1,800pages.

Following thehearingtherewasa30-daycommentperiod. During the 30-daycomment
period,four Madisonaldermenmadeatwo-daytrip (BoardTranscript(Tr.) at367)to Michigan
inorderto observewastewood burningfacilitiessimilar to theproposedfacility (Tr. at359).
Thefacilitieswerelocatedin thefollowing cities: FilerCity, Cadillac,andTraverse,Michigan.
(Tr. at 358.) Thefacilitiesin FilerCity andTraversebelongedto theapplicantand/orits
associates.(Tr. at359.) Thetrip wasarrangedby AldermanJohnHammthroughGo Travel.
(Tr. at 358, 382.) Thecity subsequentlyreimbursedHammandtheotheraldermenforthecost
of thetrip. (Tr. at308-309.) AldermanHammdid not contacttheapplicant’srepresentativein
thehearingsbeforethe City of Madisonto arrangeanyplant tours,but insteadpersonallycalled
someof theplantsprior to leavingon thetrip. (Tr. at383,386.) The aldermenwhowenton the
trip subsequentlymadeareportto theCity Councilaboutthetrip at. theAugust29, 1995 City
Councilmeeting,whereAlderwomanLuxpresentedthreerolls of film, five samples,and3
packetsofpicturesfrom the sitevisits (Pet.Exh.#2 atp. 3.) Picturesandvideosfromthetrip
werenot madepartof thepublichearingfiles. (j4.)

TheMadisonCity Councilmeton September18, 1995to considerthe applicationand
begindeliberations.An ordinanceapprovingthe sitingapplicationandadoptingthe findings of
factmadeby thehearingofficer wasadoptedunanimouslyon September21, 1995.

JURISDICTION

A. “Missing” Notices

Thenoticerequirementsof Section39.2(b)oftheAct arejurisdictionalprerequisitesto
thelocal sitingauthority’spowerto hearapollution controlfacility sitingproposal. Petitioners
assertthat theapplicantfailed to satisfythejurisdictionalrequirements,sinceit failed to include
Exhibit G with theapplication,which wasdocumentationofnoticeto adjacentpropertyowners.
Metro-EastsubsequentlyenteredExhibit Gasanexhibiton thethird day ofhearing.Petitioners
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assertthattheapplicant’sfailure to introduceExhibit Gwith its applicationatthe beginningof

the publichearingviolatedthejurisdictionalrequirementsof Section39.2(b).

In response,Metro-Eastpointsout thatpetitionersdo not allegethatthc39.2(b)noticcs
werenot givenasrequiredby statute.Metro-Eastassertsthatthe evidenceshowsthatit
compliedwith all thenoticerequirements.Metro-Eastfurtherassertsthatneitherthestatutenor
the caselawrequireanapplicantto file proofof compliancewith thenoticeprovisionsof Section
39.2(b). Finally,Metro-EastassertsthatExhibit Gwas includedin theinitial applicationon file
with theCity.

Section39.2(c)setsforth therequirementsfor whatmustbeincludedin acomplete
applicationfor sitingapproval. It states:

An applicantshall file acopyof its request,with the. . . governingbody ofthe
municipalityin whichtheproposedfacility is to be located.Therequestshall include(1)
the substanceof theapplicant’sproposaland(2) all documents,if any,submittedasof
that dateto the Agencypertainingto the proposedfacility.

(415 ILCS5/39.2(c)(1994).)

Weagreewith the applicantthatthereis nojurisdictionalrequirementthatproofof
compliancewith thenoticeprovisionsbe includedwith the initial sitingapplication. While the
applicantmustcomplywith thenoticeprovisionsof Section39.2(b)in orderfor the siting
authorityto havej urisdietiorito ruleon asuingapplication,andwhile theapplicantmustsubmit

sufficient evidenceto allowthesiting authorityto determinesuchcompliancebeforethesiting
authorityrendersits decision,suchproofneednotbe includedin theinitial application. It is
sufficient if suchnoticeis introducedatthelocalhearing.Furthermore,Metro-Easthad
apparentlyincludedsuchinformationin its initial applicationfiled with theCity on March27,
1995. (City of MadisonHrg. Tr., Rec.atC01332-33;C01429-32.)We find thatMetro-East’s
failureto submitExhibit 0 with its applicationonthefirst dayof hearingdoesnot constitutea
jurisdictionaldefect.

B. IncompleteCopiesof Application

PetitionersnextassertthatMetro-East’sfailureto includecertainexhibitsin thecopiesof
theapplicationit providedfor distributionconstitutedajurisdictionaldefect. Theexhibits
includedthefollowing: 1) Exhibit A, thelegal descriptionof thesite;2) Exhibit D, acopyof the
floodplainmap; 3) Exhibit E, aletterfrom theMadisonCountyEnvironmcntalDcpartmcnt;4)
Exhibit F, aletter fromtheIllinois EnvironmentalProtectionAgencystatingthesitewasnot in a
rechargearea;and5) Exhibit 0, thedocumentationof noticeto adjacentpropertyowners.These
exhibitswereincludedin theapplicationfiled with theCity, but werenot includedwith the
copiesof theapplicationthatMetro-Eastprovidedfor distribution. Petitionersseekto rely on
Section39.2(c)of theAct, whichrequiresthe applicantto includewith its applicationthe
substanceof theproposal,andall documents,if any,submittedto the Agencypertainingto the
proposedfacility. (Section39.2(c)of theAct). Petitionersassertthatfailureto includethese
exhibitsin thecopiestheyreceivedconstitutedajurisdictionaldefect.
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In response,Metro-Eastassertsthatall thedocumentsatissuewereonfile at City Hall
sincethetimeit filed its initial applicationon March27, 1995. Metro-East,relying on Tatev

.

Pollution ControlBoard(Ill.App. 4 Dist. 1989), 136Ill.Dec. 401, 544N.E.2d 1176,further
assertsthatthepetitionersfailed to showanyprejudicedueto theclaimederror, andthatany
erroris thereforeharmless.(Metro-EastBr. at23.)

We find thatthefailureto includetheidentified exhibitsin the 100 courtesycopiesofthe
applicationmadeavailablefor public distributiondid not constituteajurisdictionaldefect. There
is no requirementthattheapplicantprovideanyextracopiesof theapplicationfor public
distribution,with or withoutall exhibitsattachedto the official application. Section39.2(c)
requiresthattheofficial copyof the applicationincludethe substanceof its proposal,andall
documentation,if any,submittedto theAgency. It furtherrequiresthatall suchdocumentsand
othermaterialssubmittedto the localgoverningbodybe availablefor public inspectionand
copying. Boththe City ClerkandComptrollertestifiedatthe Cityof Madison’shearingthatthe
identifieddocumentswereincludedin theapplicationon filc atCity Hall; thisis all thatis
requiredby theAct. (Metro-EastBr. at 1-2;City ofMadisonHrg.Tr., Rec.atC01429-32,
C0l341-43.)Theprovisionof courtesycopiesoftheapplicationatno charge,albeitwithout all
attachedexhibits,exceededtherequirementsof Section39.2.

FUNDAMENTAL FAIRNESS

Section40.1 oftheAct requirestheBoardto reviewtheproceedingbeforethelocalsiting
authorityto assurefundamentalfairness.In E & P Hauling, Inc. v. Illinois PollutionControl
Board(2dDist. 1983), 116Ill. App.3d586, 594, 451 N.E.2d555,564,aff’d inpart 107Ill.2d 33,
481 N.E.2d664 (1985),theappellatecourtfoundthatalthoughcitizensbeforealocaldecision-
makerarenot entitledto afair hearingby constitutionalguaranteesof dueprocess,proceduresat
the local levelmustcomportwithdueprocessstandardsof fundamentalfairness.Thecourtheld
thatstandardsof adjudicativedueprocessmustbeapplied. (SeealsoIndustrialFuels&
Resources/Illinois,Inc. v. Illinois PollutionControlBoard,227 Ill. App.3d533,592 N.E.2d148;
J1t~~188 Ill.App.3d 994, 544N.E.2d 1176.) Dueprocessrequirementsaredeterminedby
balancingtheweightofthe individual’s interestagainstsociety’sinterestin effectiveand
efficient governmentaloperation. (WasteManagementof Illinois. Inc. v. Illinois Pollution
ControlBoard(2dDist. 1989), 175 Ill. App.3d1023,530N.E.2d682.) Themannerinwhichthe
hearingis conducted,theopportunityto beheard,theexistenceof expartecontacts,prejudgment
of adjudicativefacts,andthe introductionof evidenceareimportant,but not rigid, elementsin
assessingfundamentalfairness.(Hedigerv. D & L Landfill. Inc. (December20, 1990),PCB90-
163, 117PCB 117.)

A. IncompleteCopiesof Application

In assertingthattheproceedingbeforethe City of Madisonwasfundamentallyunfair,
petitionersreasserttheirargumentsconcerningthefailure to includeall exhibitsin the 100
courtesycopiesof theapplicationmadeavailablefor publicdistribution. Becausewefind that
providingcourtesycopiesexceededtherequirementsof Section39.2of theAct, wefind that
failureto includeall exhibitsin thesecopiesdid not rendertheproceedingfundamentallyunfair.
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B. Availability of theLocal HearingTranscript.

Petitionersnextassertthattheunavailabilityof thetranscriptofthelocal hearingfor
public inspectionrenderedthe proceedingsfundamentallyunfair. Petitionersassertthatthefirst
two daysofthetranscriptwerecertifiedby thecourtreporteronAugust7, 1995,andtheentire
transcriptwascertifiedby the courtreporteron August 14, 1995,yetno copyof thetranscript
wasavailableinMadisonCity Hall. (Pet.Br. at 12.) PetitionerThelmaOntestifiedthatshe
calledMadisonCity Hall on August23, 1995,andwastold thattherewasno copyof the
transcriptavailable. (Pet. Br. at 12; Tr. at22.) PetitionerKathyAndria testifiedthat shecalled
MadisonCity Hall on the lasttwo daysof thepubliccommentperiod,August24 andAugust25,
andreceivedthe sameresponse.(Tr. at326.)

Petitionersalsoassertthatno copyof thetranscriptwasavailableatthe library.
Petitionersassertthattheywereharmedby not havingaccessto thetranscript,andthatthe
MadisonCountyConservationAllianceandSierraClub did not file public commentsbecause
theyhadno accessto atranscript. (Pet.Br. at 13.) At the Board’shearing,petitionerKathy
Andria testifiedthatthehearingswerelengthy,andthattheothermeanstheyattemptedto utilize
to recordit, includingaudioandvideotaping,wereinsufficientto allow herto adequately
preparehercomments.(Tr. at343 - 347.) Shetestifiedthatshewaspreventedfrom submitting
publiccommentswhichrespondedto or rebuttedexperttestimonypresentedatthehearing (Tr.
at343,seealsoTr. at 327.)

In response,Metro-Eastdoesnot concedeanymisconductor wrongdoingassociatedwith
the preparationor provisionof thetranscript. It seeksto rely on Turlek v. Village of Summit,
(May 5, 1994)PCB94-19,in assertingthattheBoardshouldfind no violation sincepetitioners
canshowno prejudice. Furthermore,Metro-Eastassertsthatpetitionersdid notactresponsibly
or logically in attemptingto reviewthe transcript. Finally,Metro-Eastassertsthatthereisno
requirementthat it prepareatranscriptuntil anappealof thesiting decisionis filed.

TheBoardhasaddressedthe issueof availabilityofthetranscriptbeforethelocal siting
authorityinSierraCubv. City of WoodRiver (October5, 1995),PCB95-174. In thatcase,the
BoardheldSection39.2(c)of theAct requiresthatthelocalhearingtranscripthearingbemade
availableto thepublic,sincethetranscriptis clearlyamaterialon file with thelocalsiting
authority. The Boardfurtherstatedthat, unavailabilityofthetranscriptwill renderthe siting
proceedingsfundamentallyunfaironly if suchunavailabilityprejudicedpetitioners. (Seealso
CitizensAgainstRegionalLandfill v. CountyBoardof WhitesideCountyandWaste
Managementof Illinois, Inc. (1993)PCB92-156.) In City of WoodRiver, the Boardfoundthat
evenif the transcriptwasunavailable,it couldnotfind thatthiserrorhadmadetheproceeding
fundamentallyunfair, sincethe petitionersfailed to demonstrateprejudice.

In thiscase,the entiretranscriptwascertifiedby thecourtreporterby August14, 1995,
andshouldhavebeenmadeavailableto petitionersatCity Hall in accordancewith Section
39.2(c)of theAct andCity of WoodRiver. Petitionersassertthatthe MadisonCounty
ConservationAlliance andSierraClubwereunableto file commentsdueto theunavailability of
thetranscript,andpetitionerAndria testifiedthatshewaspreventedfrom submittingpublic
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commentswhichrespondedto or rebuttedexperttestimonypresentedatthehearing. (Tr. at
343.)

All partiesagreethatthcpublic hearingprocesswaslong andarduous,andthetranscript
of theforty-ninehoursof hearingtotaledover 1,800pages.Thetranscriptwascertifiedby the
courtreporterfourteendaysprior to the closeof thepubliccommentperiod. No valid
explanationhasbeenofferedby respondentsasto why theCity of Madisondid not makethe
transcriptavailablefor inspectionatCity Hall, althoughit hadagreedto do soduring the course
of thepublichearing. (City of MadisonHrg.Tr., Rec.atCO1540.) We find thatpetitionershave
demonstratedprejudicedueto theunavailabilityof thetranscript. Accordingly,theBoardfinds
the City’s failureto provideaccessto thetranscriptrenderedtheproceedingfundamentally
unfair.

C. SiteVisit

Petitionersallegethatthe site visit takenby four of the eightaldermenrenderedthe
proceedingsfundamentallyunfair.’ Petitionersassertthattheywerenot givenan opportunityto
accompanythealdermenon their trip. They furtherassertthat,while the fouraldermenreturned
fromthe trip prior to thecloseof thepubliceonnnentperiod,theygaveareport to theCity
Councilandthemayorthedayafterthecommentperiodclosed,but prior to the sitingdecision.
Petitionersthereforeassertthattheyweredeniedtheopportunityto questionthe aldermenor
presentinformationto counterthe informationgatheredandimpressionsformedby the aldermen
from thesitevisitsor the post-commentperiodreport. Petitionersemphasizethat thetiming of
the visitandthereportprecludedtheopportunityfor countertestimony,andthereforecaused
themprejudice. Petitionersrely on SouthwestEnergyCorporationv. Illinois Pollution Control
Board(Ill.App. 4th Dist 1995), 655N.E.2d304, (hereinafter“Havana”) in assertingthatthesite
visit thereforerenderedthesitingproceedingfundamentallyunfair.

In responseMetro-Eastemphasizesthatthereportmadeto theCity Council inno way
differedfrom thetestimonyof theexpertwitnessescalledby theApplicant. (Metro-East’sBr. at
28.) Metro-Eastseeksto distinguishHavana,emphasizingthatthesitevisit wasnot theonly
reasonthecourtfoundtheproceedingsin thatcaseto be fundamentallyunfair. (Metro-East’sBr.
at29.) Metro-Eastassertsthatthedirect involvementofthe applicantin arranging,payingfor,
andaccompanyingmembersof thedecisionmakingbodyonthe trip wascriticalto thedecision
in Havana.(j~.)Metro-Eastemphasizesthatin thepresentease,theapplicantdid not arrange,
payfor, or accompanythealdermenon their trip. (Metro-East’sBr. at27.) Metro-Eastfurther
assertsthat thereis no contentionthatthe applicanteffectivelydeniedopponentsinformation
whichthealdermenobtained,andassertsthatbothsidesweregiveneveryopportunityto be
heard. (Id.)

AldermanHammtestifiedattheBoardhearingthathedid not rely on theinformation
gainedduringtheplantvisits. (Tr. at360.) HetestifiedthattheCity AttorneyadvisedtheCity
Councilaldennento consideronly therecommendationsof the hearingofficer whenconsidering

In theirpetitionfor review, petitionersraisetheissueof whetherthesitevisit violatedthe OpenMeetingsAct,
buttheydonot pursuethis claim in theirbriefsbeforetheBoard,andwe do not addressit.
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thesiting application. (Tr. at356, 358.) However,he alsotestifiedthatthepurposeof thetrip
wasto learnmoreto helphimin hisdecision-making,andthathe obtainednew informationby
observingawoodburningfacility andhowit operated.(Tr. at 385.)

In Havana,thecourtaddressedtheimpactof afacility touron the fundamentalfairnessof
sitingproceedings.In additionto affirming the Board’sfmdingsthatafee agreementand ex
panecontactsbetweenthehearingofficer andthesitingapplicantrenderedtheproceedings
fundamentallyunfair, the courtstatedthatthe Boardhadcorrectly determinedthatafacility tour
hadrenderedtheproceedingfundamentallyunfair. Thetrip hadbeenarrangedandpaidforby
thesitingapplicant,andno opportunityhadbeenprovidedfor sitingopponentsto participatein
thetrip. Thecourtstatedthattheapplicanthadeffectively deniedopponentsof theproposed
facility knowledgeof informationwhichthetrip participantsobtained. Thecourt statedthat even
if opponentsof theproposedfacility couldhavetakenafacility tour atalaterdate,thereis no
guaranteetheywould havebeenexposedto the sameinformation. (Havana,655N.E.2dat 407.)

In Havana,thecourtemphasizedthatalocal governingbody maytourafacility without
violating thefundamentalfairnessrequirement,andencouragedsuchtrips, statingthattheycan
provideessentialinformation. (j~.)however,thecourtstatedthatfundamentalfairnessrequires
thatrepresentativesof all partiesto thesitingproceedingbegivenanopportunityto accompany
thelocal governingbody whenit takessuchatour. (Id.) Additionally, thecourt statedthatit
wasirrelevantwhetherthetourcausedthealdermento prejudgethesiting application. (14.) The
trip hadrenderedtheproceedingfundamentallyunfairbecausesitingopponentswerenot given
equalaccessto informationobtainedby thealdermen.(Ici.)

RecentlytheFourthDistrictdecidedSouthwestEnergyCorporationv. Illinois Pollution
ControlBoard(4thDist. March15, 1996),No. 4-95-0128)(hereinafter“Beardstown”). As in
Havana,theBeardstowncity councilhadtakenatourofthe SEAMASSfacility which hadbeen
paidfor the sitingapplicant. Citing Havanaextensively,thecourtaffirmedtheBoard’sdecision
to reversetheBeardstownsitingbaseduponafinding thatsincethegeneralpublicwasexcluded
from thetour, “opponentsof the sitingapplicationwereprejudicedbecausetheywereunableto
appropriatelyaddressall theimpressionsformedby council memberswhoparticipatedin the
tour.” (Beardstownslipop.at3.) Specifically,thecourtfoundthattheopponentsof the
Beardstownincineratorwereprejudicedby thefact thatthe generalpublicwasexcludedfrom the
tourand“opponentsweretherebynot givenequalaccessto informationobtainedfrom thetour
by theparticipatingcouncilmembers.” (Id. at6.) Forthis reasonalone,thecourtaffirmedthe
Board’sreversalof theBeardstownsitingapproval.

In thepresentcase,thetrip wasarrangedby amemberoftheCity Council,not by the
applicant,andthetrip wasultimatelypaidfor by the City of Madison,not theapplicant. (Tr. at
308). Regardless. it is thelocal siting authoritythatconductsthesitingproceeding,andit isthe
local sitingauthority’sresponsibilityto conducttheproceedingsin a fundamentallyfair manner.
As in Havana,the opponentsofthe proposedfacility in thiscaseweredeniedaccessto
informationthatwasmadeavailableto theCity Council. Opponentsof thefacility werenot
invitedto accompanythe City Councilaldermenon the trip. Furthermore,thereportto thefull
City Councilwasgivenon August28, 1995,in aCity Councilmeetingafterthecloseof the
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public commentperiod. (Pet.Exh.2.) Petitionerswereprovidedno opportunityto respondto
theinformationgatheredfrom thetrip or thereport. While it is arguablypossibleto curesucha
defectby puttingall informationconcerningthetrip into therecordandallowingfor public
response,no suchopportunitywasprovidedin this case. (ButseeHavana,655 N.E.2dat407,
“even if opponentscould havetakena[similar tour] atalaterdate,thereis no guaranteethey
would havebeenexposedto the sameinformationasthecouncil;” seealso Beardstown,slipop.
at6, “while suchtoursmayservean invaluablefUnction..., theremustbe abonafideeffort to
includerepresentativesof thoseopposedto thesiting application.”) Wefind thatthisfailureto
providepublic accessto informationavailableto the City Councilrenderedthe siting
proceedingsfundamentallyunfair.

We findthat theassertionthatthe aldermendid not rely on the informationfrom thetrip
doesnot curethe fundamentalfairnessdefect. AldermanHamm’s testimonyalsoshowsthatthe
aldermendid obtainevidencenot otherwiseavailablein therecordwhichwasrelevantto the
application. As thecourtstatedinHavana,whetherthe City Councilaldermenreliedon the
informationgatheredfromthetrip andsubsequentreportin decidingto grantsiting is irrelevant.
The Council’s failureto includetheinformationin the recordandmakeit availableto thepublic
for comnientor responserenderedthe processfundamentallyunfair.

CONCLUSION

We findthatthelocal sitingprocessbeforethe City of Madisonwas fundamentallyunfair
to petitioners. TheCity ofMadison’sfailureto allowpetitionerstimely accessto thetranscript
of thelocalhearingwhensuchtranscriptwasavailableandpartof the sitingrecordprejudiced
petitionersby limiting theirability to preparetheirpublic comments.Furthermore,wefind that
the facility tourtakenby four of theeightCity Councilaldermen,andthereportgiventhereonto
the full City Councilafterthecloseofthepubliccommentperiod,renderedthe sitingprocess
fundamentallyunfairby denyingpetitionersaccessto informationwhichwasavailableto the
City Councilaldermen.For thesereasons,wereversethedecisionof theCity of Madison
grantingsite locationsuitability approvalto Metro-East.

ThisopinionconstitutestheBoard’sfindings of factandconclusionsof law in this
matter.

ORDER

The September21, 1995 decisionof the City Councilof the City of Madisongranting
siting approvalto Metro-East,LLC is herebyreversed,andthis docketis closed.

IT IS SOORDERED.

BoardmemberJ. TheodoreMeyerconcurred.

Section41 of theEnvironmentalProtectionAct (415 ILCS 5/41 (1994))providesforthe
appealof final Boardorderswithin 35 daysof thedateof serviceof this order. TheRulesofthe
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SupremeCourtof Illinois establishfiling requirements.(Secalso 35 Ill.Adm.Code 101.246
“Motions for Reconsideration”.)

I, DorothyM. Gunn,Clerkof the Illinois PollutionControlBoard,herebycertify thatthe
aboveopinionandorderwasadoptedon theo?/”dayof )~-~o_.~i_’, 1996,by avoteof

7~-O.

DorothyM. ~inn, Clerk
hllinois Polittion ControlBoard


