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It neither touches upon nor detalls the eoxtent to which the community
would be harmed by continucc lations of particulate er sion
regulations by pectitioner. v Procedural Rules of the Illinois
Pollution Control Board clearlv specify the essential elermznts of |

a variance petition. Rule 401 (a) (2) provides that ths vetition nust
contain ". . . a concise staternant of why the vetitioner helieves

that compliance with the provision from which variance is sought

would impese an arbitrary or unreasonable hardshiwn, including a des-

cription of the costs that compliance would impose on the petitioner

and others and of the injury crant of the variance would
impose on the public. . ."

@ tition here coniained no allegation
regarding harm to the community. Although we could forgive this
omission and allow the pleadings: to conform to the proof, no evidence
whatsoever was offered at the hearing that the ulitimate hearym to the
community was tolerable or excuszable when balanced against the effect
of a denial of the variance.

We recognize the importance of railway operations to the general
welfare and economy of the We also approciate the importance
of the heating plant which the shops of vetitioner at the hub
of its recicnal overations.
Act makes plain that the vetition
caused by its continued viclatic £ 50 great as to justify the
hardshin that immediate cofni'ance would UrOuUL/. We CJ““OL determine
whether or not the costs of conmpliance significan
the benefits as the statute v res, see Environme ontectzon
Agency v. Lindgren Foundry Co., #PCBE70-1 (decided Sept. 25, 1870),
unless we have some idea of what the : AT, For all we know
on the present record, the Val¢1oad's shops may be an uanbhearable
nuisance and health hazard. The petitioner has Vlearly failed to mect
its burden cf proof.

v
c the
r must prove th at the pollution
i - 2

s, than the insufficiency c¢f the petition

More distressing,
and than the failure of 1 cionegr to wect 1ts burden of wroofl, 1s
the extent to which petitioner was completely oblivious of its legal
obligations and unaware of thne actual amount of varticulate mattier
being poured into the air v its heating plant. The following
exchange occurred at the hearing (R.110-112):

HEARING OFFICER XLEIN: Cuc point disturbs e,
considering the transcript of this case, the
Board will want to know what the impact on
be of continued unabated emigssions. I thi:”
evidence of that goes towards the level a
emissions, and I don't think that we have

We frankly don't know. I mear, we are vary trubtnliul
‘o dis t ink we were a oolliuvtion problemn. ..
We have not e £ the particuiatre that is Leing emitted.

We frankly
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taxa 1t, then, vou are reguestine a
snae yoear to continue emittinyg an asount
and intensity of which vou do not know?

\'da. i (]n by
oi rollutants,

Vie den'e know, T think what vou arc saving may be
DUt wo are atking for a variance to install a new

h:.‘&zt,ing sysivem, and o oare willing to Jdiscard Lthis old one.

But as far as whot we are discarding in the wav of poellution,

we don't know what 1t is. The Agency alleges that it's in

S
violation and we are willing Lo accept that.

The particulate regulaticen which apnplies to petitioner's operations
has been in olifcobh since 1967, Folitioner has been running its fac-
ility al Decauayr ‘()r leneosr than that.  Yet petitioner blithely admits
that i1t has no Inowledso whautsoownr of the guantity, ancunt, level,

or deoroe ol paruicvlate digcharess frem its Docatur facility and

is so iunore: entont o wihoieh it may be violatine the law
that it is willing to erbark on a ceaversion project which may cost
$500,000, on neihing were than the allezation of the fnvironmental
Protocticn Azcncy. We Lthink this a rather cuxtraordinary way to run

a railzoad.

I our oninion it

oporsticns in 1tlinois

those who engare in buginess

12t our wvorllution cosnirel laws and
reculabtinons ont bo conn viih o in the same way as must other laws
~cting vho transaciion o 1ciness in this state. There is ample
Lestinony ivl tie wocord 1o snow (abt the weililtioner was well aware

of thr tax chlisations whilch arisce as a consequence of i1ts business
cperations avd ve arce cortain that vetitioner is equally avprisod of
relevent liconsinge restyvictions, real estate and corporate law roguire-
monts and odhor measures o ulating Lhe transaction of petitioner’'s

v esine *-';’: in J1danis.  CUe think Lhe comnleie disrvcousrd for the ailr
noliution tavs shown by pf:"*f:LOM.J , and evidenced bv its total lack

of };hc:\'i_!_(faz.:u rospeaeting thoe conscguonces of its owerations oa e
cowmuni ty neariy, is ineucusableo,

e O

Since we have
case Lo Jusuifv o fho

T that the netitioner has not made a sufficient
ioing 0f Lhe variancs, there is noe ne2d for

us to reach the issue of the effect of the m:*imely recorm ondnt.ion
f..Llczf: by i Acencev in this casc. In computing dhe tiw for the

cdocuiencs harein, we constrie the suppl C"C”)td] vetition
“hoer 30, 1970, as the initiaticon of the case. Rule 403
cdural Rules requires the Agency to file its recom-~
nin 22 devs after the filing of the petitfion, but here
fed its racormendation only on the day of the hearing.

The potitioner in a variance case is entitled o fair notice of

st rmet and to suificient time to prepare to necel. issues
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