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STATE OF ILLINOISBYRON SANDBERG, ) pollution Control BoardPetitioner, )
vs. ) PCB 04-33
THE CITY OF KANKAKEE, ILLINOIS) (Third Party Pollution Control Facility
CITY COUNCIL, TOWN & COUNTRY) Siting Appeal)
UTILITIES, INC., and KANKAKEE )
REGIONAL LANDFILL, L.L.C. )

Respondents. )

WASTE MANAGEMENT OF ILLINOIS)
INC., )

Petitioner, )
vs. ) PCB 04-34
THE CITY OF KANKAKEE, ILLINOIS) (Third Party Pollution Control Facility
CITY COUNCIL, TOWN & COUNTRY) Siting Appeal)
UTILITIES, INC., and KANKAKEE )
REGIONAL LANDFILL, L.L.C., )

Respondents. )

COUNTY OF KANKAKEE, ILLINOIS,)
and EDWARD D. SMITH, KANKAKEE)
COUNTY STATE’S ATTORNEY, )

Petitioners, )
vs. ) PCB 04-35
THE CITY OF KANKAKEE, ILLINOIS) (Third Party Pollution Control Facility
CITY COUNCIL, TOWN & COUNTRY) Siting Appeal)
UTILITIES, INC., and KANKAKEE ) (Consolidated)
REGIONAL LANDFILL, L.L.C., )

Respondents. )

TOWN & COUNTRY UTILITIES. INC.’S RESPONSE
TO WASTE MANAGEMENT OF ILLINOIS, INC.’S MOTION TO COMPEL

Now comeTown & CountryUtilities, Inc. andKankakeeRegionalLandfill, L.L.C. by

theiraftomey,GeorgeMueller,(hereinafter“Town & Country”) andin theirResponseto the

Motion ofWasteManagementofIllinois, Inc.’sto compelanswersto theirpreviousRequestTo

Admit andto oneoftheirInterrogatories,stateasfollows:



BACKGROUND

WasteManagementofIllinois previouslyserveduponTown & Country37 RequestsTo

Admit Or Denypursuantto SupremeCourtRule216. Town & Countryfiled Answersadmitting

someRequests,denyingothersandobjectingto anumberofRequests.Whatremainsat issueare

Town& Country’sResponsesto Requests2 through5 whereTown & Countryobjectedto each

Request,butdid alsoprovideaResponse.TheseResponsesare apparentlyinsufficient for Waste

Management.Also, at issueis Town& Country’sobjectionto Requests19 to 36. Requests2

through5 dealwith theserviceofnoticeto theownersof Parcel13-16-23-400-001.Requests19

through36 addressthequestionofwhetherornot theTown & CountySitingApplicationis

substantiallythesameasapreviousApplicatipnfiled by Town& Countrywith theKankakee

City Council.

DISCUSSION

With regardto Requests2 and3, Town & Countryobjectedto thesameascallingfor a

legal conclusion,butTown & Countryalso offered,by wayofadditionalresponse,thatthe

recordsoftheKankakeeCountyTreasurerspeakfor themselves.Town& Country,atthis time,

withdrawstheobjectionthattheseRequestscall for a legal conclusion,butsubmitsthatthe

answeralreadyprovidedis sufficient. However,by wayofsupplementalanswer,Town&

Countrywould stateboth in responseto Requests2 and3 thefollowing:

“Respondentadmitsthatthenamedindividualsarelisted-as-owners,
• but pointsout thattheRequestis incompleteandmisleadingin that

therecordsalso list JudithA. Skatesasthedesignatedrepresentative
to receivetax bills. Therecordsalsolist theownersas“Bradshaw,
JamesandBradshaw,Ted,et al., Skates,JudithA.” Therecords
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alsolist theownersas,“Skates,JudithA.” Therecordsalsolist

theownersas,“Skates,JudithandBradshaw.”

With regardto RequestTo Admit No. 4, WasteManagementargues,“Theword

“individually” refersto whethertheNoticewasservedon Mrs. Skatespersonally,asopposedto

collectivelyor in a representativecapacity,andthusrelatesto themethodofserviceand the

capacityin which shereceivednotice.” To the extentthatTown& Countrybelievesthe

foregoingsentenceis incomprehensible,it tendsto provethepoint in theobjectionthatthe

RequestrequiredTown& Countryto legally interpretthemeaningoftheword “individually.”

Thecapacityin which JudithSkatesreceivednotice,eitherindividually orasarepresentativeof

someothergroup,is clearlyaquestionoflaw whereaswhetherandhownoticewasphysically

deliveredto her is aquestionoffact.

WasteManagementcitesanumberofcaseson the issueofwhatconstitutesaquestionof

factandwhatconstitutesaquestionof lawwithin themeaningofthosetermsin RequestsTo

Admit. Huhenyv. Chairse,(citationomitted),Robertsonv. SkyCi fsj~~(citationomitted),

andSzczeblewskiv. Gossett,(citationomitted),all citedby Waste,areall autoaccidentcases

wherethecontestedadmissionsdealtwith the mannerandform ofaparty’sdrivingamotor

vehicle. Thesecasesareall theprogenyofourSupremeCourt’s decisionin PRSInternational,

Inc. v. ShredPaxCorp.,184 Ill.2d 224 (1998). In that case,theCourt gaveausefulexampleof

whenaRequestTo Admit callsfor afactandwhenit callsfor a legal conclusion:

“For example,aparty’sconductpursuantto acontract,including
whatactionsthatpartydid ordid not take,wouldbea factual
questionproperlyincludedin aRequestTo Admit. However,
whetherthatconductamountsto amaterialbreachis alegal
ratherthanafactualquestion,andthusis notappropriatefor a
RequestTo Admit. In subsequentfilings, theotherpartymay
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referto thatparty’sconductunderthecontractandarguethat
it amountsto a breach,but the languageofRule216 refers
only to factualissues.”(At 184 Ill.2d 236, 237).

ThesumandsubstanceofthefactsregardingphysicalserviceofnoticeonJudith Skates

is set forth in moredetail in Town& Country’s SupplementalResponseto RequestTo Admit

No. 4, asfollows:

“A certifiedmail noticewassentto “JudithA. Skates,203 S. Locust,
Onarga,IL 60955” asmailingnumber70022410000628156442.
Saidnoticewassignedfor by JudithSkateson February12, 2003.
A certifiedmail noticewassentto “Gary L. Bradshaw,JamesR.
Bradshaw,J.D. Bradshaw,TedA. Bradshaw,andDeniseFogel,
do Judith Skates,203S. Locust,Onarga,IL 60955 asmailing number
70022410000628156428.SaidNoticewassignedfor by JudithSkates
on February12, 2003.”

Theforegoingargumentsalsoall applyto RequestTo Admit No. 5. Thephraseusedby

WasteManagementin this Request,“on behalfof” againcallsfor Town & Countryto render

legal conclusionsregardinglegal statusandcapacity. As indicatedon thefaceoftherelevant

certifiedmailingcard,acopyofwhichwasincludedwith thesiting Application,theNoticewas

sentto the individualsnamedin thisRequest“do JudithSkates.”Theterm~ is generally

understoodto mean“care of.” Thefact,then,is no longeris dispute. Whetherthe other

individualsin thenamedRequestareby reasonofthis factdeemedto beservedconstructively,in

representativecapacity,ornotat all is aquestionfor thePollution ControlBoardto resolve.

Moreprecisely,it is aquestionthat thePollutionControlBoardalready~ resolvedin its

decisionofJanuary9, 2003 in PCB03-31wheretheBoardactuallydevotedafull pageof its

Opinionto what it referredto asthe“Skatesparcel.” (Slip Opinion at 16, 17). TheBoard

ultimatelyfoundin thatcasethat “service
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on JudithSkatesonly wasconsistentwith therecordsoftheTreasurer’sOffice. Town&

Countryhassatisfiedtherequirementsfor serviceunderSection39.2(b)oftheAct.”

TheothersetofcontestedRequestspresentanentirelydifferentissuealtogether.Waste

Management’sRequestsTo Admit No.19through36 all addressfactualsimilaritiesor

dissimilaritiesbetweentheinstantApplicationandapreviousApplicationfor siting approval

filed by Town& CountryUtilities. Theissuein this instanceis notwhethertheRequestscall for

a legal conclusion,but ratherwhetheror not theyarerelevantandmaterial.

In 2002,Town & Countryfiled aRequestForSiting Approvalwith theCity ofKankakee

which wasunanimouslygrantedby theKankakeeCity Council. ThePCBreversedon January9,

2003 in PCBCaseNo.03-31finding thattheCity Council’sdecisionthattheproposedfacility

wassodesigned,located,andproposedto be operatedasto protectthepublic health,safety,and

welfarewasagainstthemanifestweightofthe evidence.OnMarch 7, 2003,Town& Country

filed asecondsitingApplicationwith theCity ofKankakeeseekingsiting approvalfor thesame

property. At theoutsetofthe siting hearing,WasteManagementfiled aMotion To Dismiss

baseduponthefactthatthetwo Applicationsweresubstantiallythesame. Section3 9.2(m)of

theAct providesthat, “An applicantmaynot file arequestfor local sitingapprovalwhich is

substantiallythesameasarequestwhich wasdisapprovedpursuantto a findingagainstthe

applicantunderany of criteria 1 through9 ofsubsection(a)of thissectionwithin thepreceding

two years.” After hearingargumentandauthorityfrom both sides,theHearingOfficerdenied

theMotion, andthesiting hearingproceeded.Subsequently,theCity ofKankakeegrantedsiting

approvalandfoundboththatthePCB’sdecisionreversingtheprevioussiting approvalon the

first Applicationwasnot“disapproval”within themeaningofthat termin Section39.2,andalso
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that thetwo Applicationswerenot“substantiallythesame.” TheKankakeeCity Council’s

findingson this issueanddetailedfactualfindings with regardto differencesin thetwo

Applicationsaresetforth on Page4 ofits final FindingsOf FactAnd ConclusionsOfLaw.

Thewayin whichtheBoardis to considerthis issuehasbeendirectlyaddressedin the

past,bothby theBoardandtheAppellateCourt. Whenthis wasanissueoffirst impression,the

Boardin PCB90-137 onNovember29, 1990 foundthattwo applicationssubmittedto the

Village of Roxannaby LaidlawWasteSystemsweresubstantiallythesame.Laidlawappealed,

andtheAppellateCourtreversedandremanded.Specifically,eventhoughtheBoardhad

previouslydeemedtheissueofsubstantialsimilarity a“jurisdictionalissue,”theAppellateCourt

foundthatthe local siting authorityis requiredto makefindings of factwith respectto whetheror

notthetwo siting applicationsaresubstantiallythesame,andtheBoard’sreviewis limited to a

determinationofwhetherthosefindings areagainstthemanifestweightoftheevidence.The

Court specificallystatedwith regardto thedeterminationofwhetherapplicationsare

substantiallysimilar:

“Laidlaw is correctwith respectto thestandardofreviewto
be utilizedby theBoardin reviewingthedecisionofthe
Village ofRoxanna.In administrativelaw, thedeterminations
andconclusionsofthefact finder,in thiscasethe(local
governingbody)aregenerallydeemedconclusive. The
reviewingtribunal is notallowedto determineissues

• independently,to substituteits ownjudgment,or to re-weigh
theevidence. In otherwords,thereviewingtribunal should
notreversethefindingsandconclusionsinitially reached
simplybecauseit wouldhaveweighedtheevidencein a
differentmanner.” LaidlawWasteSystems,Inc. v. Pollution
ControlBoard,230 Ill.App.3rd 132,595 N.E.2d600 (5tl~Dist. 1992).
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Onremand,thePollution ControlBoardin its OpinionAnd OrderofSeptember9, 1993

in PCB90-137appliedthecorrectstandardonreviewandfoundthattheVillage’s decisionthat

thetwo siting applicationswerenot substantiallythesamewasnot againstthemanifestweightof

theevidence.

In this context,whetherornot thetwo ApplicationsofTown & Countryaresubstantially

thesameis notafactwhichcanbe provenby WasteManagementattheupcomingBoard

hearing,ordisprovenby Town& Countryatthathearing. Our SupremeCourtin theleadcase

citedby WasteManagementin theirMotion To Compel,PRSInternational,184 Ill.2d 224, held

that thepurposeoftherule governingRequestsTo Admit is “to establishsomeofthematerial

factsin acasewithoutthenecessityofformalproofattrial.” (184I1l.2d at 237). Accordingly,

whatTown& Country,or anyotherparty,maythinkofthesimilarity ordissimilarity ofthetwo

sitingApplicationsis factuallyirrelevantto theclosedrecordsincethelaw is well established

that onthisissuethePCB’s onlyjob is to reviewthatrecordto determinewhetherornot the City

Council’s findingsoffactareagainstthemanifestweightoftheevidence.

Lastly, WasteManagementseeksto compelanswerto theirInterrogatoryNo. 5 which

seeksTown& Country’sbasisfor any andall of its denialsin theRequestsTo Admit. This

Interrogatoryis clearlyvagueandoverbroad. If RequestsTo Admit truly arelimited to facts,

thena denialof aRequestsimplymeansthattherespondingpartybelievesthe factnot to be true.

Consider,for example,Town & Country’sdenialof WasteManagement’sRequestNo. 37, a

statementthatprior to August 18,2003 Town& Countryreceivedacopyofthefinal reportof
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Mr. RalphYarboroughofGeo-TechnicalAssociates,Inc. Thestatementis deniedbecauseit is

not true. Town& Countryneverreceivedthereportprior to August18, 2003. No otherbasisor

explanationis required.

CONCLUSION

Fortheforegoingreasons,Town& CountrypraysthattheMotion To CompelofWaste

ManagementofIllinois bedenied,subjectonly to thesupplementalinformationandclarification

providedby Town & Countryherein.

RespectfullySubmitted,
Town & CountryUtilities, Inc. and
KankakeeRegionalLandfill, LLC

BY: Q~
Ond’of TheirAttorneys

GEORGEMUELLER, P.C.
AttorneyatLaw
501 StateStreet

• Ottawa,IL 61350
Phone: (815)433-4705
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