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CLERK’S OFFICE

BEFORE THE JUN 162004
ILLINOIS POLLUTION CONTROL BOARD STATE OF ILLiNOIS

Pollution Contro’ Board

GINA PAT[TERMANN,
)

Complainant, ) PCB99-187
)

v. ) (CitizenEnforcement—
) Noise,Air)

BOUGHTONTRUCKINGAND )
MATERIALS, INC., )

)
Respondent. )

MOTION FOR RECONSIDERATION

NOW COMESRespondent,BoughtonTruckingandMaterials,Inc. (“Boughton”),by its

attorneys,Mayer,Brown,Rowe& Maw LLP, andmovestheBoardfor partial reconsiderationof

its May6, 2004Ordergrantingpartialsummaryjudgmentin this matterpursuantto 35 Ill. Adm.

Code101.520.

In supportthereof,Respondentstates:

1. RespondentreceivedtheMay 6, 2004Orderin thismattervia facsimilefrom the

HearingOfficer on May 12, 2004. Thismotion is filed within 35 daysthereafterandthus is

‘timely under35 Iii. Adm. Code101.520.

2. TheBoard’sOrdergrantedpartialsummaryjudgment,dismissingtheregulatory

claims,but concludedthat summaryjudgmentwasinappropriatefor thenuisanceclaims.

BoughtonmovestheBoardto reconsiderits May6, 2004Orderbecausethe denialof summary

judgmenton thenuisanceclaimswasbasedon thefaulty legalconclusionthatthereexistsa

“genuineissueof materialfact” which requiresthismatterto go to hearing.This is untrue. For

purposesof summaryjudgment,no issuesof materialfact remainin this case.

1226761.4 99556862



3. ‘ TheBoard’sOrderrepeatedlystatesthatBoughtondoesnot disputethe

Complainant’sorherwitnesses’observationsfor purposesof thesummaryjudgmentmotion, but

thenincongruouslyconcludes(page10):

“Therefore,theextentof noiseanddust from thefacility andthe
impactit hason thecomplainantcontinueto posegenuineissuesof
materialfact. Accordingly,theBoarddeniessummaryjudgmentas
to theallegationsof nuisancenoiseandair pollution because
genuineissuesofmaterialfactexistandBoughtonhasfailedto
demonstrateit is entitledto summaryjudgmentasamatterof law.”

4. Respondentrespectfullydisagreeswith theBoard’sconclusionthattheextentof

noiseanddustandits impacton Complainant“continueto posegenuineissuesof materialfact.”

Thequestionis first whethertherearefactsin disputeandsecondwhethertheyarematerial.For

purposesof summaryjudgment,theBoardis requiredto takeComplainant’sevidencein thebest

light for Complainant.Fraserv. UniversitiesResearchAss’n, 188 Ill. 2d444,454(1999).Thus,

thosefactsmaybedeemednot to beat issue.Furthermore,anyfactualdisputeoverthe level of

interferenceorwhetherornot Boughton’soperationcausedtheinterferenceis immaterial,asa

matteroflaw, ifComplainant’sevidencedoesnot supporta finding of “unreasonable

interference”-- the legal standardwhich mustbe provedin orderto win anuisancecaseunder

theEnvironmentalProtectionAct. 415 ILCS 5/3.02;415 ILCS 3.06;415 ILCS 5/24; 35 ill.

Adm. Code900.102;Boughton’sMotion for SummaryJudgment(“Motion”) at 2-4;Boughton’s

Reply to Complainant’sMemorandumin Responseto Motion for SummaryJudgment(“Reply”)

at 1-4.

5. Disputesoverimmaterialfactsareinsufficientto precludesummaryjudgment:

“Only disputesoverfactsthat might affecttheoutcomeofthesuit underthegoverninglaw will

properlyprecludetheentryof summaryjudgment.Factualdisputesthat areirrelevantor
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unnecessarywill notbecounted.”Andersonv. Liberty Lobby,Inc., 477 U.S. 242, 248, 106 S. Ct.

2505,91 L. Ed. 2d 202 (1986).Also see,e.g.Klitzka v. Hellios, No. 2-03-0334,2004WL

1109781,at *6 (2dDist. May 17,2004)(affirming summaryjudgmentfor defendantdespite

immaterialfactual disputes);First Ill; Bank & Trustv. Galuska,255 III. App. 3d 86, 90-91(1st

Dist. 1993)(holdingthat summaryjudgmentfor defendantwasappropriatewhereonly factual

issuesraisedby Complainantwereimmaterialto causeof action);An issueoffactis not

material,evenif disputed,unlessit haslegal probativeforceasto thecontrolling issue.” First of

Am. Bank,N.A. v. Netsch,166 ill. 2d 165 (1995).

In ruling on motionsfor summaryjudgment,facts arematerialif theyconstitutea legal

defense,or if theirexistenceornonexistencemight affect theresultoftheaction,or if the

resolutionofthe issuetheyraiseis soessentialthatthepartyagainstwhomit is decidedcannot

prevail. Ontheotherhand,afactualissuethatis not necessaryto thedecisionis notmaterial

within themeaningof therulesgoverningsummaryjudgmentandamotion for summary

judgmentmaybegrantedwithoutregardto whetherit is in dispute.” ~ 1OA CharlesAlan

Wright, ArthurR. Miller, MaryKayKane,FederalPracticeandProcedure§ 2725 (3ded.1998).

6. As statedabove,for purposesofthis Motion for SummaryJudgment,theBoard

canand shouldassumethatthenoiseanddustimpactson complainantarejust what

Complainant’sobjectivefactualevidenceindicates— no more,no less.’ Thus,theextentof dust

andnoiseandits impacton Complainantdoesnotposean issueof materialfactforpm-posesof

thismotion. Furthermore,on thereasonablenessofBoughton’semissions,Complainanthas

presentedno evidencecontradictingBoughton’s witnesses’affidavitsandtheotherevidence

While Complainantwill needto proveeveryelementof herclaim if this mattergoesto hearing,forpurposesof

summaryjudgment,theBoardmayassumethat theevidenceComplainantpresentedin thecourseof discovery— not
theunsupportedclaims andallegations— is fact.
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presentedwith theMotion for SummaryJudgment.Thus,theBoard’sconclusionthatissuesof

materialfact remainis incorrect.

7. No newmaterialfactsregardingtheseimpactswill begeneratedathearing.As the

Boardrecognizedin its May6, 2004orderaswell asin its prior ordersof August7, 2003and

September4, 2003,discoveryis now closedandall oftheevidenceof theseimpactsthatwill be

admissibleathearingis alreadybeforetheBoard.Moreover,to denysummaryjudgmentto allow

acomplainantagainstwhom summaryjudgmentis soughtto bring in moreevidenceafterthe

closeofdiscoveryis legallyimproperanddefeatsthepurposeofboth discoveryand Summary

Judgment.Motion at 3; Replyat4-8. ~ ~ Meredithv. Principi, No. 00 C 2476,2001 WL

856283,at *1 (E.D. Ill. July 27,2001)(statingthat a“complainantcannotwait until sheseesa

defendant’smotion to thenconductunilateraldiscoverywith theexpectationthat suchtestimony

couldbe usedto fendoff summaryjudgment”);Coils v. City of Chicago,212Ill. App. 3d 904,

954 (1stDist. 1991)(holding“that fractionaldiscoveryandfractionaldisclosurearenot to be

tolerated”).

8. Given this fact, thereis nothingmoreto belearnedabouttheextentof noiseand

dustimpactson Complainantby goingto hearing.Whatremainsis notmorefact-findingon

thoseimpacts,butratherthedeterminationof whetherthoseimpacts,takenin thebestlight for

theComplainantfor purposesof this motion, are“unreasonable.”This is a legal issueto be

decidedbasedon all of thefactsbeforetheBoardunderthestandardin Section33(c).

9. The Complainant has not carried,andcannotcarry,herburdenof proofbecause

thelevelof impactshehasdemonstratedin theevidenceprovidedduringdiscovery(regardless

ofwhetherit canbeprovedathearing)doesnotriseto the level of “unreasonableinterference”

whentheBoardconsiderstheuncontradictedevidenceon all-of thefactorsstatedin Section
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33(c)(i) through(v). Thus, takenin thebestlight forComplainant,the impactstestifiedto by

Complainant’switnessesin depositionarenot factswhich, if provenat hearing,will makea

differencein theoutcomeof this case. If Complainanthasno likelihoodof successofthemerits,

summaryjudgmentis appropriate.CelotexCorp. v. Catrett,477 U.S. 317, 322-23(1986)

(holdingthatsummaryjudgmentis appropriateif no issueofmaterialfactexistswarrantinga

trial on themerits);SafewayIns. Co. v. Hister, 304Iii. App. 3d 687, 697(1stDist. 1999)

(upholdingsummaryjudgmentin favor of thedefendantwhenComplainantfailed to rebut

motion with any evidence).

10. Theconceptof a“nuisance”and“unreasonableinterference”is premisedon the

fact that whatis reasonablein onecase,maynotbesoin another.GreatAtlantic & Pac.Tea

Co., Inc. v. LaSalleNat’l Bank,77 Ill. App. 3d 478, 485 (1st Dist. 1979)(statingthat “[w]hat is

an unreasonableuseof one’sproperty. . . to constituteaprivatenuisanceunderthe

circumstancesis determinedby weighing”severalfactors,andthe“weightthateachfactoris

accordedis relativeto [the] circumstancesofthecase”). Certainlycasesmayarisein whichthe

level of impactsfrom afacility aresogreatthatnothingelsematters,e.g.wherethenuisance

risesto thelevel of beinganuisanceperSe. But areviewoftheComplainant’switnesses’

transcriptsandotherevidencein therecord“taken in thebestlight for theComplainant”makeit

clearthatthis is notacaseinvolving anuisanceperse. Rather,this is astandardnuisancecase

which requiresabalancingoftherights of thepartiesandof societyasawhole.

11. Nuisancecasesfocusnot only on thelevelof impact,butalsoon whetherthe

impactswereforeseeableby thecomplainant,whetherthesourcehasmadeall reasonableefforts

to mitigatetheimpacts,whetherthelanduseis appropriateandwhetherthesourceis of social

value. Theseconsiderationsareincorporatedin theSection33(c). On theonesideof thescale
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aretheimpactsthatComplainantandherwitnessesallegeto beemanatingfrom theBoughton

quarry. On theothersidearethefactorsasto reasonableness.

12. In thetestimonyhighlightedby theBoardOrder(p. 9-10),Complainant’s

witnessesdescribedduston lawnsandfurnitureif windowsarenot keptclosedandblasting

noiseeventsthatwakechildrensleepingduringdaytimehours;the latter,of course,beingevents

thatit is undisputedoccurfor only a few secondsonceortwiceaweekduringdaytimehours.

Additional elaborationon theseallegedimpactsby witnessesisn’t goingto changethenatureof

the impactsandby anyobjectivemeasuretheyarenotextreme.CharterHall v. Overland,PCB

98-91,Slip Op. (Oct.1, 1998)(To bedeemed“unreasonableinterference”soundsfrom a source

mustobjectivelyaffectenjoymentof life, mustsubstantiallyandfrequentlycausesuch

interference,andmustbebeyondminorortrifling annoyanceordiscomfort.)

13. On theothersideof thescale,therearefactsthatpointto thereasonablenessof

theallegedimpacts. ThefactsbeforetheBoardrightnow demonstratethat this is acasein

which theComplainant“movedto thenuisance”andevenmadealiving sellinghomesto others

on propertyadjacentto theallegednuisance.TheComplainantherselfadmitsthis. See

PattermannDeposition,Attach 7, pp.5, 9. Alsosee Motionfor SummaryJudgment,p. 21- 22,

and31-34;SzepelakAffidavit (Attach.2); McCann& AssociatesStudy,Attach. 16 (including

aerialphotographsdepictingconstructionofRiverRunsubdivisionadjacentto pre-existing

quarryoperations.).

In addition, theevidenceis clearthatthequarryis an appropriatelandusefor the area.

SeeMotionfor SummaryJudgment,pp. 31- 34, SzepelakAffidavit (Attach.2); McCann&

AssociatesStudy,Attach.16 (includingaerialphotographsdepictingmultiplepre-existing

quarryoperationsin thearea.)In fact, the Illinois AppellateCourtruledthat thisveryquarry is
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the“highestandbestuse”of thepropertyit sits on. SeeBoughtonTruckingandMaterial, Inc. v.

Countyof Will, 112ill. App.3d 26, 32-33(3dDist. 1983)andMotionfor SummaryJudgmentp.

32. ThePropertyValueImpactStudypreparedby Boughton’sexpertwitness,MichaelMcCann,

demonstratesthat thevaluesofthehomesin Complainant’ssubdivisionhaven’tgonedown;

rather,theyhaveincreasedat agreaterratethanthoseoftheotherpremiersubdivisionin

Naperville.SeeMotionfor SummaryJudgment.26-27 andtheMcCann& AssociatesStudy,

Attach. 16.. Moreover,Complainantdoesnot disputethestudyandadmitsthatthequarryhas

hadno adverseeffect on herpropertyvalue.SeePattermannDeposition,p.113, Attach. 7.

No activitiesat thequarryhavechangedwhichwould causean increasein emissions

sinceComplainantandherwitnessesboughttheirhomes.SeeMotionfor SummaryJudgment,

pp. 34-44,Aerial photosin Attach. 16 (depictingsameequipmentin samelocationexcept

quarryfacehasmovedfurtherawayfrom thesubdivision),andSzepelakAffidavit,Attach. 12. In

fact,Boughton’s witnessesrecitenumerousstepsthat havebeentakenthat havereduced

emissions.SeeMotionfor SummaryJudgment,pp. 34-44,SzepelakAffidavit, Attach. 12 and

KessenAffidavit, Attach.13. Complainant’switnesseshaveprovidedno evidenceof any

increaseor changein activity at thequarry,nordo theydenythatBoughtonhastakenthe stepsit

haslisted.

TheBoard’sMay 6, 2004orderfinds thereis noevidenceofregulatorynoncompliance.

Thereis alsono evidenceof poorquarrypracticesor shoddyoperations.Rather,therecord

showsan extensiveprogramofnoiseanddustmeasuresin excessof regulatoryrequirementsthat

havebeentakenby Boughtonto ensureagainstdustandnoiseemissionsthat might troubleits

neighbors— includingbuilding a50 foot bermwhich shieldsthesubdivision,changingoperating

hours,changingblastingpractices,retrofittingequipmentandtrucksandinstituting procedural
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measures.SeeMotionfor SummaryJudgment,pp. 34-44andKessenAffidavit, Attach. 13. While

Complainantmight want all dustandnoisein theareaeliminated,shehaspresentedno evidence

thatthereareanyfeasibleadditionalstepsthatBoughtoncantakewhich wouldbenefither

property.

14. Theequationhereyieldsaclearresult. Thereareno material factsin dispute.

Basedon theevidenceproducedin discoveryandwithoutgoingto hearing,theBoardcanand

shoulddetermineright now that this casedoesnot involve impactsthatcanbecharacterizedasa

nuisancepersewhich wouldoutweighany otherconsideration.OncetheBoardreachesthat

conclusion,all thatremainsfortheBoardto do in this caseis to balancetheevidenceon the level

of theimpactsallegedagainsttheevidenceon theotherfactorsunderSection33(c) thatgo to the

reasonablenessorunreasonablenessof thoseimpacts. All of theevidenceon thosepointsis also

•beforetheBoard— andis uncontradicted.

15. As theComplainanthasno evidencecontradictingtheevidencepresentedby

Boughtonon measurestakento reducenoiseanddust,priority of location,highestandbestuse,

effecton propertyvalues,andsocialandeconomicbenefit,theRespondentbelievesBoardcan

andshouldright nowweigh theuncontradictedevidenceprovidedby Boughtonon eachof these

Section33(c) factorsagainstthepresumptivelevel of impactsdescribedby Complainant.Any

factsin disputeareimmaterialto theoutcomeofthis-case-and-no-purposewill be servedby

goingto hearing.~ 1OA CharlesAlan Wright, Arthur R. Miller, Mary KayKane,Federal

PracticeandProcedure§ 2725 (3ded. 1998).(A factualissuethat is notnecessaryto the

decisionis notmaterialwithin themeaningoftherulesgoverningsummaryjudgmentanda

motion for summaryjudgmentmaybegrantedwithoutregardto whetherit is in dispute.)

CONCLUSION
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Theoutcomein thiscasedoesnot turn on anyfactsthat arein dispute. It turnson the

evidenceof theimpactswhich Complainantandherwitnesseshaveput intoevidencein light of

theevidencepresentedon theotherfactors. Thus,evenif somefactsregardingthealleged

impactsarein disputeornotcompletelyclear,e.g..whetherBoughton’sfacility is thesourceof

theimpacts,thesearenot factswhich arematerial to theoutcomeofthis case.Rather,this is an

easycaseon thefacts. For purposesofthisMotion,Complainant’simpactevidenceshouldbe

takenbytheBoardin its bestlight, i.e. assumeComplainant’switnesses’factualandobjective

evidenceis true.On theothersideoftheequation,themovant’sevidenceregardingthe

reasonablenessof theallegedimpactsis uncontradictedby Complainant.TheBoardcanverify

this today,withoutahearing,becauseComplainantproducednoevidenceduringdiscovery

contestingBoughton’s ampleevidenceofreasonablenessunderthefactorsin Section33(c)(ii)-

(v).

As therearenomaterialfactsin disputefor purposesof this motion,this is preciselythe

typeof casein which SummaryJudgmentat thecloseof discoveryis appropriate.Helmsv.

ChicagoParkDist., 258 Ill. App. 3d 675, 679 (1stDist. 1994).
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WHEREFORE,BoughtonrequeststhatuponreconsiderationtheBoardentersummary

judgmentin favorof Respondenton theremainingnuisanceallegationsin thecomplaint.

In thealternative,if the Board,uponreconsiderationcontinuesto believethatthereare

materialfactsin dispute,Respondentrequeststhat theBoardissuean orderspecifyingthose

factswhichit believesareboth material andin disputesuchthat thescopeof thehearingcanbe

limited to thosespecificmatters.

Respectfullysubmitted,

BoughtonTruckingandMaterial,Inc.

~y~neo~ttomes

PatriciaF. Sharkey,Esq.
Kevin Desharnais,eq.
Mark TerMolen, Esq.
JaimyM. Levine,Esq.
Mayer,Brown,Rowe& Maw
190 SouthLaSalleStreet
Chicago,illinois 60603
(312)782-0600
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