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I. BURDEN OF PROOF

Pursuantto Section 105.112(a)of the Board’s proceduralrules (35 Iii. Adm. Code

105.112(a)),theburdenofproofshallbeon thepetitioner. Inreimbursementappeals,theburden

is on the applicantfor reimbursementto demonstratethat incurredcostsarerelatedto corrective

action,properlyaccountedfor, andreasonable.RezmarCorporationv. Illinois EPA,PCB 02-91

(April 17, 2003), p. 9. Similarly, in the presentcasethe owner or operatorof a leaking

undergroundstoragetankmustprepareandsubmita correctiveactionplandesignedto mitigate

any threat to humanhealth, humansafetyor the environmentresulting from the underground

storagetank release. 415 ILCS 5/57.7(b)(2). Further, the owner or operatormust submita

correctiveactionplan budgetwhich includes,but is not limited to, an accountingof all costs

associatedwith the implementationand completion of the correctiveaction plan. 415 IILCS

5/57.7(b)(3). Theprimaryfocusmustremainon theadequacyofthepermit applicationandthe

informationsubmittedby theapplicantto theIllinois EPA. JohnSextonContractorsCompanyv.
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Illinois EPA, PCB 88-139 (February23, 1989), p. 5. Further,the ultimate burdenof proof

remains on the party initiating an appeal of an Illinois EPA final decision. John Sexton

ContractorsCompanyv. Illinois Pollution Control Board, 201 Ill. App. 3d 415, 425-426,558

N.E.2d1222, 1229 (1stDist 1990).

Thus Illinois Ayers Oil Company(“Ayers”) must demonstrateto the Board that it has

satisfiedits burdenbeforetheBoardcanenteran orderreversingormodifying the illinois EPA’s

decisionunderreview.

II. STANDARD OF REVIEW

Section57.8(i) of theEnvironmentalProtectionAct (“Act”) grantsanindividual theright

to appealadeterminationof theIllinois EPA to theBoardpursuantto Section40 of theAct (415

ILCS 5/57.8(i)). Section40 oftheAct (415ILCS 5/40) is thegeneralappealsectionfor permits

andhasbeenusedby the legislatureasthe basisfor this typeof appealto the Board.Therefore,

whenreviewingan Illinois EPA decisionon a submittedcorrectiveactionplan andbudget,the

Board mustdecidewhetheror not theproposals,assubmittedto the illinois EPA, demonstrate

compliancewith the Act andBoardregulations. BroderickTeamingCompanyv. Illinois EPA,

PCB00-187(December7, 2000).

The Board will not considernew informationnot beforethe Illinois EPA prior to its

determinationon appeal. TheIllinois EPA’s final decisionframestheissueson appeal. Todd’s

ServiceStationv. Illinois EPA, PCB03-2(January22, 2004),p. 4.

In decidingwhetherthe Illinois EPA’s decisionunderappealherewasappropriate,the

Boardmustthereforelook to thedocumentswithin theAdministrativeRecord(“Record”), along

with relevantandappropriatetestimonyprovidedatthe hearingheldon January7, 2004, in this
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matter.’ Basedon the informationwithin theRecordandthe testimony,alongwith therelevant

law, the Illinois EPA respectfullyrequeststhat the Board enteran order affirming the Illinois

EPA’s decision.

III. INTRODUCTION

Contraryto th& assertionsofthePetitioner,theIllinois EPA’s fmal decisionunderappeal

is supportedin both fact andlaw, andthe Recordandtestimonyelicited at hearingdemonstrate

that the decisionwas correct. The Petitionerarguesthat the Illinois EPA madethreeerrors;

namely,that theIllinois EPA’s reviewresultedin deductionofcertainpersonnelandequipment

ratesbasedon whatan internalguidancedocument,that the Illinois EPA’s reviewresultedin a

modification of the numberof soil borings that would be allowed, and that the Illinois EPA’s

review resultedin the position that eachof the direct-pushborings in questioncould be

accomplishedin atime lessthanthatproposedby thePetitioner.

However,aswill be demonstratedby citationsto the Recordand testimony,the Illinois

EPA’sreviewwasappropriate.Thedeductionin unreasonablerateswasjustified, thenumberof

soil borings requestedby the Petitionerwasproperly modified, and the time allowedfor the

direct-pushboringswasreasonable.

IV. STATEMENT OF FACTS

Ratherthanprovide a completerecitation of the facts, the Illinois EPA will refer to

relevantportionsoftheRecordandhearingtestimonyin its arguments.

V. REGULATORY BACKGROUND

Citations to the Administrative Recordwill hereinafterbe madeas,“AR, p. .“ Referencesto the transcriptof

the hearingwill be madeas, “TR, p. .“ Also, the Illinois EPAnotesthat it has filed a separateObjection and
Motion to Strike. The argumentsand objections made therein are incorporatedhere, and the Illinois EPA
specifically objectsto (andmaintainsan objection to) any portionsof the Petitioner’s Brief or ReplyBrief that
containreferencesto, or argumentsbasedupon, the depositiontranscriptsadmitted as evidenceover the Illinois
EPA’s objection.
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The Petitionerprovidesa sufficient overview of the regulatorybackgroundapplicable

here, with some exceptions. First, the Petitionerglossesover the purposeand scopeof a

“completenessreview” as contemplatedby Section732.502 of the Board’sregulations(35 Ill.

Adm.Code 732.502). Seciion 732.502(a) provides that the Illinois EPA will review plans

submittedpursuant to Part 732 for completeness,with completenessbeing defined as the

submissionof all documentationand information required by Illinois EPA forms for the

particular plan. That subsectionfurther statesthat a completenessreview is not used to

determinethe technical sufficiencyof a particularplan or ofthe informationor documentation

submittedalongwith theplan.

ThePetitioneris arguingthateithertheIllinois EPA couldhaveor shouldhaveaskedfor

moreinformationto answeranyquestionsraisedby thesubmittedinformation,or thatthefailure

to do so somehowmeansthe Illinois EPA is forbiddenfrom questioningthe sufficiencyof the

informationor documentation. Clearly, Section 732.502(a)requiresonly that the appropriate

Illinois EPA form be completelyfilled out; whetherthe informationcontainedin the form is

sufficient to justify theproposalorrequestembodiedin the form is a separatematter,asthat is

basedupon theresultofthe technical(not completeness)review. As the Board statedin West

SuburbanRecyclingandEnergyCenter,L.P. v. Illinois EPA,PCB95-119and95-125(October

17, 1996),p. 11, to affirmative requirethat theIllinois EPA seekfrom theapplicantanyand all

informationnecessaryto makean initial applicationsuccessfulwould be tantamountto shifting

theapplicant’sburdento theIllinois EPA,whichtheBoardwouldnot do.

Also, the Petitioner mischaracterizesthe “roles” of the Illinois EPA and an

owner/operatorof a leakingundergroundstoragetank whenit attemptsto compareprocedures

betweena permit appealand an appealbroughtpursuantto the Leaking UndergroundStorage
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Tank(“LUST”) program. ThePetitionerclaimsthat in apermit appealtheIllinois EPA’s role is

to advocatethosecontrolsorrestrictionswhich bestprotect the environmentfrom pollution and

its threats. ThePetitionerarguesthat it is therole of thepermit applicantto complainaboutthe

cost of thosecontrols or restrictions. Then, the Petitionerarguesthat in LUST appeals,the

Illinois EPA “seekstd protect the LUST Fund,while the petitionerseeksmore environmental

protection.” Petitioner’sbrief, p. 8. This is a completelyunsupportedstatement,andobviously

is intendedto portraytheIllinois EPA’s decisionsissuedpursuantto theLUST programasbeing

totally basedon financial concerns. Conversely,a petitioneris apparentlyobligatedto ensure

that theenvironmentis protected.Thoughit goeswithoutsayingthatthe Petitioner’sstatement

is incorrect,the Illinois EPA insteaddirectstheBoard’sattentionto Section57 of theAct (415

ILCS 5/57), whichprovidesthat the purposeof Title XVI of the Act is to, in accordancewith

certainfederalrequirementsandthe State’sinterestin theprotectionof Illinois’ landandwater

resources,adoptproceduresfor theremediationof undergroundstoragetank (“UST”) sites that

havesufferedreleases,establishandprovideproceduresfor aLUST programwhichwill oversee

any remediationrequiredfor LUSTs, administerthe UST Fund(establishedto allow persons

who qualify for accessto the UST Fundto satisfy financial responsibilityrequirementsunder

stateand federallaw), establishrequirementsfor eligible owner/operatorsto seekpaymentfrom

the UST Fund for corrective action costs, and audit and approvecorrective action efforts

performedby licensedprofessionalengineers.

III. THE ILLINOIS EPA’S USE OF ITS INTERNAL GUIDANCE WAS PROPER

In its Brief, thePetitionerarguesthat theIllinois EPA’s internalguidance2(referredto by

thePetitionerasaratesheet)waseitheran invalid de factorule or inadmissible,andthereforethe

2 As testified to by Carol Hawbakerand Brian Bauer, the internal guidanceis a documentcontainingcertain

commonly-encounteredpersonneltitles or equipmentwith a correspondingrateorcostthatrepresentsthe amountup
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internal guidanceand all testimonybasedon the internal guidanceshould be stricken. The

Illinois EPA insteadarguesthat theuseofthe internal guidancewas and is appropriate,andthe

Illinois EPA’sutilization oftheguidancecomportedwith anyapplicablelegal guidelines.

A. The Internal Guidance Is Not A DeFacto Rule

Theprimaryc6ntentionby thePetitionerin supportof its claimthat the internalguidance

is a de facto rule is that it is a statementof generalapplicability. Petitioner’sBrief, p. 10. In

making this claim, the Petitionerrelies in largepart on a holding found in SennParkNursing

Centerv. Miller, 104 Ill.2d 169, 470 N.E.2d 1029(1984). However,the SennParkcase,aside

from somegenerallanguage,is distinguishableandnot applicableto thecaseathand.

In SennPark, a stateagencyamendedits procedurefor calculatingan inflation factor

usedwhendeterminingratesof reimbursementfor nursing homefacilities. ~., at 176-177,at

1033. There,theIllinois SupremeCourtdeterminedthat basedon the definition of a “rule” as

found in Illinois Administrative ProcedureAct (“JAPA”) (5 ILCS 100/1-70), the amended

procedurewas violative of the IAPA’s requirementregardingrulemaking. Further, the court

notedthatwhatwasat issuewasnot theStateplan, but ratherarule that changedtheStateplan.

Id., at 179, at 1034.

Here, the internalguidancein questionis not an amendmentof any existing plan,but

rather the Illinois EPA’s means of implementing the existing requirementwithin Section

732.505(c)of the Board’s regulations(35 Ill. Adm. Code 732.505(c)),namely, to determine

whethercostsarereasonable.

to which would be deemedreasonablewithout further documentation(i.e., the documentationprovided in the
accompanyingform would suffice). If the amountrequestedin a budgetor reimbursementrequestexceededthe
amount, further documentationmay be neededto approvethe amount. The purposeof the use of the internal
guidanceis to help facilitate timely and consistentreviews of budgetsand reimbursementrequests. Hearing
Transcript,pp. 185,215, 217,221;Petitioner’sExhibit 2 (Attachment2).
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Thereareother casesthat aremore on point with the presentsituation. In Donnellyv.

Edgar, 117 Ill.2d 59, 509 N.E.2d1015 (1987),the Illinois SupremeCourtagainconsideredthe

questionofwhetheran internal policy procedurewasan improperrulemaking(i.e., a “rule” as

definedby the IAPA that had not undergonethe otherwiserequiredstepsof public notice and

comment). In Donnelly,thecourtconsideredwhethera policy thatestablisheda formalhearing

review panel to review hearingofficer proposeddecisionswas a rule. The court decidedthe

policy was not a rule, as it met one of the stated exceptions to the general definition.

Specifically,statementsconcerningonly the internalmanagementof anagencyandnot affecting

privaterightsorproceduresavailableto personsor entitiesoutsidetheagencyarenot a“rule.” 5

ILCS 100/1-70. Id., at65, at 1018.

Further, the court noted that the purposeof the internal procedurewas to prescribea

methodfor maintainingconsistencyamongthedifferentdecisionson restricteddriving permits.

As the court observed,the IAPA was not intendedto apply to every agencyexplanationof

existingpolicy to its. employees.j4.

Another case that is persuasiveis that of Kaufman Grain Company v. Director,

Departmentof Agriculture, 179 Ill. App. 3d 1040, 534 N.E.2d 1259 (
4

th Dist. 1988). In

Kaufman,the appellatecourt repeatedthe sentimentof the Donnelly court, stating that not all

statementsof agencypolicy must be announcedby means of publishedrules. When an

administrativeagencyinterprets statutory languageas it appliesto a particular set~~~offacts,

adjudicatedcasesareaproperalternativemethodof announcingagencypolicies. Id., at 1047, at

1264. Contrastthis statementwith thePetitioner’sclaim that adjudicationof matterssuchasthe

presentappealis aprOblem. Petitioner’sBrief, p. 13.
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Even more on point and worthy of considerationis the case of Highland Park

ConvalescentCenterv. Illinois Health Facilities PlanningBoard, 217 Ill. App. 3d 1088, 578

N.E.2d92 (1st Dist. 1991). There,the appellatecourtrevieweda methodologyemployedby a

state agencyto determinewhethera proposedfacility would result in a maldistributionof

facilities orservices, the agencyfollowed aprescribedcalculationto arriveat a decisionbased

on the“quadranttheory.” Id., at 1092-93,at 94-95. A witnessfor the agencytestifiedthat the

agency’srulesdo not containstandardsfor definingmaldistribution,andthat it is theapplicant’s

duty to showwhyaproposedlocationis appropriate. Id., at 1093,95.

The court found that the methodologyemployedby the agencyto assist it in its

maldistributionfindings wasnot arule ascontemplatedby theJAPA, basedon thefact that the

methodologywasnot a rule. Rather,thecourt found that it wassimply thereasoningby which

an agencydeterminedthatmaldistributionexisted. Id., at 1096, at 97. Thecourt alsocitedwith

favor thedecisionreachedin Kaufman.

Here, the internalguidanceexpresslyis usedto assistin thepromotionof consistencyin

decisions. Obviously,the Illinois EPA hasa largeworkload for eachof its reviewers(Carol

Hawbakertestified, for example, that she currently has 201 sites assignedto her, Hearing

Transcript,p. 171). Any internal guidancethat helpsto ensureconsistency(asnoted in the

Donnellycase)whilenotrunningafoulofthedefinition ofa ruleis appropriate.

The internal guidancedocumentutilized by the Illinois EPA either is not a rule by

exceptionor by outright inapplicability. Thedocumentis internalto theIllinois EPA, and does

not affect any private rights. While the documentmay assist the Illinois EPA staff in

determiningwhethera cost is reasonable,it doesnot affect anyprivate rights sincethereis a

clearlydefinedright ofappealto any Illinois EPA LUST programdecision. Thus,themeansby
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which the Illinois EPA rendersits decisionsis subjectto appeal,andnumerouscaseshavestated

that adjudicationis anappropriatemeansto establish:an agency’spolicy.

Justascompellingis theargumentthat the internalguidanceis not arule of anykind, just

as the court in Highland Parkfound. There ashere, the methodologyin questionwas the

embodimentofthereasoningby which an agencyreachedadetermination(in HighlandParkthe

determinationwaswhethera maldistributionexisted,hereit is whethera costis unreasonable).

Also, similar to the HighlandParkcase,theparticularmethodologyhasnot beenpresentedas

beingthe “end all—be all” meansofreasoning,but clearly is one which allows the agencyin

questionto helpreachits final decisions.

In the case of the internal guidance,the cover memorandumclearly statesthat the

attachedratesheetis meantasa guidancedocument,and that any requestsfor reimbursement

abovethe rates in the sheet should be discussedwith the project manager’sunit manager.

Petitioner’sExhibit 2, Attachment2. TheIllinois EPAhasclearlyexpressedits intent andgoal

that the internal guidance be used as just that—~guidance—andthat there are clearly

contemplatedexceptionsand fact-specific deviationsfrom the contentof the ratesheet. The

internalguidanceis not a statementof generalapplicability, but ratheris a tool to assistproject

managers’in theirreviewofnumerousbudgetsubmittalsfrom differentconsultants.

B. The Illinois EPA Treated The Internal GuidancePerThe Board’s Orders

The Petitionergoeson to arguethat the Illinois EPA’s refusalto discloseinformation

relatedto theinternalguidancesomehowprohibitsthe internalguidance’suseasevidence. The

Illinois EPAsimply handledtheinformationreferencedby thePetitionerin themannerprovided

for by theHearingOfficer andBoardin this instance,asevidencedby therespectivepre-hearing

ordersissued. To thenstatethatthe Illinois EPA’s following ofthoseordersis somehowan act
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thatcannowbeusedagainsttheIllinois EPA’s interestsgoesagainsttherequirementthat aparty

complywith ordersoftheBoard. ThatthePetitioneris disappointedit did not receiveordersin

its favors is apparent;that theIllinois EPA shouldaccordinglybepenalizedfor following orders

issuedby theHearingOfficer andtheBoardis nonsensical.

IV. THE ILLINOIS EPA’S TECHNICAL REVIEW WAS CORRECT

ThePetitionerarguesthat the Illinois EPA’s technical review of the correctiveaction

planwasin error, sincetherequirementsof theAct andregulationswill bemet if theremedial

investigationincludes13 directpushboringsandnotmerelythree. Petitioner’sBrief, p. 18.

The problem with the Petitioner’s argument is that, basedon the information and

documentationwith the correctiveactionplan andbudget,thereis no support that would allow

theBoardto concludethat thePetitionerhasmet its burden. Theclaim of thePetitioneris that

the 10 direct push borings not approvedby the Illinois EPA were necessaryto assist in the

investigation of natural migration pathways. Hearing Transcript, p. 103. Supposedly,the

documentationthat links theneedfor the10 direct pushboringsto theneedto furtherinvestigate

naturalmigrationpathwaysis found in thecorrectiveactionplan onpagessix andeight. j~.,pp.

103-104.

Lookingto pagessix andeight ofthecorrectiveactionplan,it is plain that thereis simply

no statementof any kind that the 10 direct push borings in question would be tied to

investigationofnaturalmigrationpathways. Thereis abroad statementthat theboringswould

be used to better define and evaluate the extent and relative distribution of petroleum

contaminantsin the subsurface,but that statementdoesnot makeany referencespecificallyto

theinvestigationofnaturalmigrationpathways. Record,p. 6.
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It wasthetestimonyofthePetitionerthattheinfonnationonpagesix, combinedwith that

~n page eight (Record, p. 8), effectively made referenceto natural migration pathways.

However,areview of the cited informationon thosepagesofthe correctiveactionplanreveals

no suchstatementis made. It would havebeenvery easyfor the Petitionerto statewhat they

nowwould havethe Boardbelieve,but in fact that kind of explanationfor the needfor the 10

boringsin questionis not found.

However,thereis a direct referenceto thepurposefor the 10 borings foundlater in the

correctiveaction plan budget. On page 68 of the Record, the Petitionernoted that the 13

locations(including the 10 boringsnot approvedandthe threeboringsthat were approved)will

beprobedand sampled“in accordancewith 35 IAC 732.308(a).” ThePetitionerputs its best

foot forward,trying to arguethatthephrase“in accordancewith” is notat all similar in meaning

to “pursuantto,” suchthat the referenceto Section 732.308(a)in the budgetasthe specific

reasonfor using the borings does not meanwhat it clearly doesmean. Section 732.308(a)

referencessoil borings and soil boring logs that are to be included in a site classification

completion report. Thus, the Illinois EPA’s conclusionthat theseborings related to site

classificationactivities (thereforenot approvablein a correctiveaction plan and budget)was

entirelyreasonableandappropriate.

V. THE ILLINOIS EPA’S FINANCIAL REVIEW WAS CORRECT

Finally, the Petitioner takes issuewith the Illinois EPA’s review and decisionon the

budgetportion of the correctiveactionplan. Therewere essentiallyfour componentsto the

Illinois EPA’s sum decisionon thebudget: 1) thereductionof 13 boringsto 10 borings;2) the

reductionof five days’ time for investigationto two days’ time; 3) the reductionof allowed

hours; and4) the reductionof allowedrates/costs.On eachpoint, thePetitionerhasfailed to
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meetits burdenandthe correspondingdecisionreachedby the Illinois EPAwas reasonableand

appropriate.

A. The Number Of Soil Borings Was Properly Reduced

As hasbeenarguedabove,theIllinois EPA properlyreducedthenumberofsoil borings

proposedin thecorrecliveactionplanandbudgetfrom 13 to three,thusreducingby 10 the total

numberof approvedborings. That decisionwas accordinglycarried out in the assessmentof

relatedcostsfoundin thebudget.

B. The Time For Certain Investigation Activities Was Properly Reduced

Given the correct reduction in the numberof soil borings to be approved,therewasa

correspondingreductionin theamountoftime neededto performthoseborings. As foundin the

budgetsubmittedby the Petitioner,thereis no information that describeshow the Petitioner

reachedits conclusionsasto thetime neededto performinvestigationactivitiesin question. The

Petitioner’sconsultanttestifiedthatheprovidedsomeinformationprior to thesubmissionofthe

correctiveactionplan andbudget,andthat he hadexperiencein calculatingthe time neededto

performsoil borings of thisnature. HearingTranscriptpp. 37, 40. Noneofthat informationis

foundin thecorrectiveactionplanorbudget.

Given that therewas no supportingdocumentationfor the daysand hours foundin the

budgetat page68 of the Record,the Illinois EPA’s projectmanagerspokewith hersupervisor

and obtainedan estimateof a reasonableperiodof time to allow for. HearingTranscript,pp.

178-179.~Her relianceon that experiencedestimatewas reasonableand appropriategiventhe

lackofany supportingdocumentationfrom thePetitioneron this issue.

~ The Illinois EPA has previously expressedits firm position that the admissioninto evidenceof discovery
depositiontranscriptsin their entiretywas inappropriateand shouldbe stricken, along with any testimonybased
upon thosetranscripts. However,if theBoardshoulddecideto affirm the HearingOfficer’s decision,the Illinois
EPA notesthat on page28 of his depositiontranscript,Harry Chappelexpressedhis opinion as to the reasonable
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C. The Hours AssociatedWith Certain Activities Was Properly Reduced

Similar to thereductionin thenumberof hours/daysallowedfor the directpushborings,

there were other reductionsin the numberof hours comparedto what was proposedin the

correctiveactionplanbudget. Record,pp. 72-73.

In reviewing the information containedin the budget, there is no documentationor

information that providesany backgroundas to why the hours soughtfor the tasks identified

(sometimesmultiple tasks per line item) are reasonable. Given this lack of any supporting

documentation,the Illinois EPA’s decisionto modify the budgetwith hours believedto be

reasonablebasedonpastexperienceoftheIllinois EPA staffwascorrect.

D. The Costs/RatesAssociatedWith Certain Activities/PersonnelWereProperly Reduced

Finally, therewereanumberofpersonnelratesorperunit coststhatwerereducedby the

Illinois EPA,eitherdue to theexcessivenatureofthecost,theundocumentednatureofthecost,

or the inconsistencyof the costwith the correctiveactionplan (i.e., samplesproposedwith no

locationsidentified,a conceptnot describedor approvedin the correctiveactionplan). In each

instance,the Petitionerfailed to provideany explanationor information in supportof the costs

thatwerelistedin thebudget. Thetestimonyby thePetitioner’sconsultantathearingwas indeed

interesting,but noneof that information is found anywherein the budgetor correctiveaction

plan. Therefore,the Illinois EPA did not havethe benefitof theinformationwhenreachingits

decision. As noted above,the useof the internal guidanceas a tool to assist in consistent

decision-makingis appropriatehere,andthereforeuseofthat documentto assistin thereduction

ofcertainratesorcostswasalsoacceptable.

amountof timeto performdirectpushborings. That opinionwasbasedonhisbackgroundin consultingengineering
andhis yearsspentat the Illinois EPA, all of which areextensive. ChappelDepositionTranscript,pp. 68-75. It
shouldbenotedthat Mr. Chappelis also a licensedProfessionalEngineer. Record,p. 88.
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In Todd’sServiceStation v. Illinois EPA,PCB03-2 (January22, 2004),theBoardnoted

that the Petitioner failed to include any explanationin either the budgetsubmittedor hearing

testimonyasto how personnelrateswerecalculatedor why theywerereasonable.Thatlackof

explanationled theBoardto concludetheIllinois EPA’s reductionofcertaincostsand hoursin

questionin thebudget~wascorrect. Todd’s,p. 7. Here, therewashearingtestimonyprovided,

but the Petitionerdid not include any of that information within the budget. Therefore,the

informationwasneverbeforethe Illinois EPAduring theirdecision-makingprocess.TheBoard

shouldfollow theprecedentestablishedin Todd’sandaffirm thereductionsmadehere.

Also, thePetitioner’sclaim that someofthecostsorratesin questionhavebeenapproved

in thepastis not persuasive,sincethepastactionsofthe Illinois EPA arenot in questionhere.

As was discussed,the intentbehindusing theinternalguidanceis to helppromoteconsistencyin

decisions;obviously, thereare going to be exceptionsto that guidance,and thoseexceptions

shouldnotbeheldagainsttheIllinois EPAhere.

VI. CONCLUSION

For all thereasonsandargumentsincludedherein,the Illinois EPA respectfullyrequests

that the Boardaffirm the Illinois EPA’s March 28, 2003 decision. The Petitionerhasnot met

evenits primafadeburdenof proof, andcertainlyhasnot met its ultimateburdenof proof. The

informationcontainedwithin the correctiveactionplan andbudgetis consistentwith theIllinois

EPA’s final decision,and the lack of information now being offeredby the Petitionerin an

untimelymannershouldnot be consideredsinceit wasneverpresentedto theIllinois EPA. For

thesereasons,theIllinois EPArespectfullyrequeststhat theBoardaffirm theIllinois EPA’s final

decision.
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Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

Counsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544,217/782-9143(TDD)
Dated:March 8, 2004

This filing submittedon recycledpaper.
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