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L. A. REPORTING (800) 419-3376

HEARI NG OFFI CER LANGHOFF:  Good norni ng
everyone. M nane is Steven Langhoff. | amthe Illinois
Pol l uti on Control Board hearing officer who will be handling
this matter. This is PCB-00-212: People of the State of
[Ilinois versus Kenneth Mrrison. For the record, it is
Wednesday, June 27, 2001; and we are beginning at 11:04 a.m

I want to note for the record that there are
no nmenbers of the public present. Menbers of the public are

encouraged and all owed to provide public coment if they so

choose.

At issue in this case are allegations proven
in a conplaint filed by the people of the state of Illinois
or "the State." The violations proven in the conplaint are

for failure to performa corrective action pursuant to
notice fromthe Illinois Environnental Protection Agency or
"Agency" at a parcel of land |located on Coalville Road,
Streator, Livingston County, Illinois, or "the site."

These actions have been found by the Board to
be a violation of Section 55.3 of the Environmenta
Protection Act or "Act". See 415 ILCS 5/55.3 (1998).

The Board has ordered Kenneth Mrrison, or the
respondent, to reinburse the agency in the anount of
$30, 902.52. The State al so seeks punitive damages pursuant

to 55.3(g) of the Act. The Board has directed that a
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hearing be held on the issue of whether and in what anount
puniti ve damages shoul d be i nposed on the respondent.

It is ny responsibility to assess the
credibility of any w tnesses giving testinmony today, and
will do so on the record at the conclusion of the
pr oceedi ngs.

W will begin with opening statenents fromthe
parties and then will proceed with the State's case foll owed
by M. Mrrison having an opportunity to put on a case in
his behalf. W will conclude with any closing argunents
that the parties wish to make, and then we will discuss off
the record a briefing schedule, which will be set on the
record at the conclusion of the proceedings.

For the record, the respondent, Kenneth
Morrison, is not present today at this hearing.

The Board's procedural rules in the Act
provi de that nenbers of the public shall be allowed to speak
or submit witten statements at hearing. Any person
of fering such testinmony today shall be subject to
cross-exani nation by both of the parties. Any such
statements offered by nenbers of the public nust be rel evant
to the case at hand. | will call for any statenents from

menbers of the public at the conclusion of the proceedings.
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and the Board's rules and regulations and will be conducted
pursuant to Sections 101.600 through 101.632 of the Board's
procedural rules.

At this time I'lIl ask the parties to nake
their appearances on the record, beginning with the State.

MS. WALLACE: Elizabeth Wallace with the
Il1linois Attorney General's Ofice.

HEARI NG OFFI CER LANGHOFF: Thank you.

Do we have any prelimnary matters that we
need to di scuss on the record?

MS. WALLACE: No, we do not.

HEARI NG OFFI CER LANGHOFF: Are there any
out standi ng or prehearing notions that the parties would
like to present before we proceed?

MS. WALLACE: No.

HEARI NG OFFI CER LANGHOFF:  Thank you.

Wuld the State |ike to give a brief opening
statenent on behalf of their client, Ms. Wallace?

MS. WALLACE: Yes, | woul d.

OPENI NG STATEMENT
BY MS. WALLACE:

Good norning, M. Hearing Oficer. Again, ny
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attorney general representing the conplainant in this

L. A. REPORTING (800) 419-3376

action, the People of the State of Illinois.

We are here today pursuant to the Boards's
order of January 18, 2001, directing that a hearing be held
to determ ne whether and in what anmount punitive damages
shoul d be inposed in this matter.

The State filed a conplaint in this matter on
May 31, 2000, agai nst Kenneth Mrrison seeking the
rei mbursenent of costs incurred by the Illinois EPAto
renove used and waste tires from property owned by Kenneth
Morrison and for punitive danmages.

For the record, M. Mrrison has never
responded to any of the pleadings in this matter nor has he
participated in any tel ephone conferences with the Pollution
Control Board hearing officer

On Decenber 14, 2000, the State filed a notion
for summary judgenent, asking the Board to order M.
Morrison to reinburse the Illinois EPA for costs incurred in
renoving used or waste tires fromhis property and for
punitive damages.

On January 18, 2001, the Board entered partia

summary judgnent agai nst Kenneth Mrrison and ordered
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performng the tire renoval at the site. The Board ordered

M. Morrison to pay $30,902.52 to the State of Illinois.

L. A. REPORTING (800) 419-3376

There's a section in the Illinois
Envi ronmental Protection Act, which I'Il refer to as "the
Act," Section 55.3(h), which allows the State to seek and
obtain punitive damages if a person found |iable under
Section 55.3(g) of the Act failed to take corrective action
pursuant to a notice sent by the Illinois EPA so long as the
failure to act was wi thout sufficient cause.

Section 55.3(h) provides that punitive damages
can be inposed in an anpbunt at |east equal to or not nore
than two tinmes the costs incurred by the State.

In the conplaint, the State sought punitive
damages for M. Mrrison's failure to performthe corrective
action pursuant to notice wi thout sufficient cause.

In the Board's order granting sumary
judgment, the Board declined to inmpose punitive damages for
M. Mrrison's failure to take corrective action pursuant to
notice. The Board found that there was a question of fact
as to whether M. Morrison had sufficient cause to fail to
take such action. This is the only issue that we address at

thi s hearing.
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In order for the Board to inpose punitive
damages pursuant to Section 55.3(h), the Board nust find
three things, first, that a person received notice fromthe

Il1linois EPA to performcorrective action at their site,

L. A. REPORTING (800) 419-3376

second, that that person is liable to the Illinois EPA under
Section 55.3(g) of the Act for the costs incurred for
corrective action or renoval of the used or waste tires from
the site and, third, that the person failed to take
corrective action w thout sufficient cause.

Here, the Board has al ready found that
M. Morrison received notice fromthe Illinois EPA and al so
that M. Morrison is liable under Section 55.3(g) to the
II'linois EPA for the costs incurred.

Today at this hearing we will show that
M. Morrison failed to take corrective action w thout
sufficient cause and ask the Board to i npose punitive
damages pursuant to Section 55.3(h).

Testimony will be presented by M. Todd
Marvel , manager of the used tire unit at the Illinois EPA,
and M. Ken Keigley, a field inspector with the Illinois
EPA who i nspected the Morrison property and spoke with
M. Morrison. This testinmony will support the State's

position that M. Mrrison failed to take action to perform
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sufficient cause; and, for t

his

reason, the Board should award punitive damages in the ful

anount provided by statute, which is $61, 805. 04.

That's all.

HEARI NG OFFI

CER LANGHOFF: Thank you,

L. A. REPORTING (800) 419-3376

Ms. Wall ace. Pl ease cal
MS. WALLACE:
to have the Board's order

as part of the record.

So if you could mark this --

your first witness.

Before we get started, 1'd

l'ike

granting sunmary judgnment entered

marked it, actually -- Exhibit 1. And | nove to enter

Board's order.

HEARI NG OFFI

CER LANGHOFF: So nmoved. Ex

1 is accepted into evidence.

M5. WALLACE:

Mar vel .

I'd like to call M. Todd

(Wtness sworn.)

TODD MARVEL,

called as a witness, after

being first duly sworn, was

exam ned and testified upon his oath as foll ows:

DI RECT EXAM NATI ON

BY M5. WALLACE:

Q M. Marvel,

woul d you pl ease state your

I've al ready

t he

hi bi t

nane
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A My nane is Todd Marvel. The first nane is
T-o0-d-d. Last nane is Ma-r-v-e-I. And |I'mthe manager of
the used tire unit with the Illinois Environmental

Protecti on Agency.

Q How | ong have you been enpl oyed there?

L. A. REPORTING (800) 419-3376

10
A I'"ve been with the Illinois EPA since February
of 1987.
Q Coul d you briefly describe your positions at
the Illinois EPA starting with your position when you first

began there and finishing up with what your position is
t oday?

A | began in February of 1987 as a field
i nspector in our Maywood regional office, which is in the
Chicago area. | primarily inspected hazardous and solid
waste facilities in the Chicago area that were regul ated

under our statutes and regul ations.

In January of 1989, | noved to our
headquarters in Springfield, Illinois, where | continued to
be in the field operations section. However, | was a

qual ity assurance/quality control person for the hazardous
and solid waste prograns, review ng inspection reports,

drafting and ensuring that policies and procedures were
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And then, in approxinmately 1993, | becane the
RCRA coordinator. RCRA is RC-RA It stands for the
Resource Conservation and Recovery Act. | becane the RCRA
coordi nator for the Bureau of Land, which basically nmeans |
was the |iaison between the Illinois EPA and the United

States Environnmental Protection Agency on matters related to

L. A. REPORTING (800) 419-3376

the RCRA Subtitle C program which is the federal hazardous
wast e management program
We have operated under a grant with USEPA, and
we have certain comitments that we have to follow. W have
to mai ntain our authorization as a hazardous waste program
and just general communication with USEPA on those natters.
Then, in 1997, | was pronoted to manager of
the used tire unit. And | also have retained ny duties as
RCRA coordinator. It was in November of 1997 that | assuned
these additional responsibilities. And |'malso the
assi stant manager of our field operations section. And
have served in that capacity since Novenber of 1997.
Q As manager of the used tire unit, could you
general |y descri be what your duties are?
A Qur used tire programis a two-phased program

We have a cl ean-up program and we have a regul atory
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program Under the Environnmental Protection Act and the
funding that we receive fromthe used tire management fund,
wel | over 90 percent of the activities and resources that we
dedicate in our programare for those two activities, the
cl ean-up and regul atory prograns.

I manage staff of approximtely 15 people
t hroughout the state. And we do clean-ups at used and waste

tire facilities. W do several forns of clean-ups. W have

L. A. REPORTING (800) 419-3376

12

a network of contractors that we work with to conduct the

cl ean-ups. And then we have a regul atory program where we
do inspections at used tire handlers. W initiate
enforcenent actions, recomrend enforcenent actions, where
appropriate, and then work with our | egal staff and |oca
state's attorneys and the Attorney General's office on those
enforcement matters.

Q Wiy is it necessary to have these regul ations
for tire facilities?

A Well, the regul ations were adopted in response
to the Used Tire Management Act, which was |egislation that
was passed, | believe, in 1992, which gave the Illinois
EPA the authority to adopt the regul ations.

The statutes thenselves first were adopted

primarily because of the presence of the Asian Tiger
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the years throughout the state -- throughout the country
and, of course, throughout the state of Illinois.

At the beginning of the program we estinmated
that there were approximately 15 mllion used and waste
tires in stockpiles throughout the state of Illinois that
posed several threats, primarily the threat of the Asian
Ti ger Mosquito, which carries the encephalitis virus and

other viral diseases.

L. A. REPORTING (800) 419-3376

13

And t hese stockpiles also presented a fire
hazard. And then the ensuing runoff fromputting water on
these fires can contaminate waters of the state and the
| and. These stockpiles also presented a -- they generally
resulted in the dunping of other materials besides tires at
these | ocati ons.

And the legislature also stated that the used
tires that were in these stockpiles presented a resource
t hrough energy recovery or other recycling nethods. And
that was primarily the reason for the adoption of the
| egi sl ation that was passed, the Used Tire Managenent Act,
and then the regul ati ons ensued.

We wanted to provide for an opportunity to

cl ean up these stockpiles and also to establish standards
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for the current generation of used tires throughout the
state so that they would not end up in stockpiles.

Q So the stockpiled tires present a threat to
human health and the environnent if they are |l eft unattended
and stockpil ed?

A That is correct.

Q You tal ked earlier about the clean-up
conponent of the used tire progranf

A Yes.

Q Coul d you take us through a clean-up process

L. A. REPORTING (800) 419-3376

14

starting with when you find a facility that's not in
conpliance and then until the tine that the Illinois
EPA goes in and conducts a clean-up? Wat is the process
that you go through?

A We have two different definitions of -- well
"Il say "used tires." W have a definition of a used tire,
which is a tire that's a worn, danaged, or defective tire
that is not on a vehicle wheel rim And then we have a
"waste tire." A waste tire is a used tire that's been
i mproperly di sposed of.

When we find a tire that's been inproperly

di sposed of or, in other words, dunped, we have severa

di fferent options. W have what's called a consensua
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removal program which is a provision under the Act that
allows the State of Illinois to use the Used Tire Managenent
Fund and our contractors to renove up to 1,000 used or waste
tires froman individual's property. This is a one-tine
cl ean-up action, and the property owner has to sign a
consensual renoval agreenent. And we do |ook into that
opti on.

However, obviously, there are many tines there
is much nore than 1,000 tires at a site in which case we
have options involving a tire renoval agreenment, which we

may or may not go with, depending on the threat that the

L. A. REPORTING (800) 419-3376

tires pose and the past actions of the property owner.
Then we have this provision under --
Q Excuse ne. |I'msorry to cut you off.
Is the tire renoval agreenent -- that's an
agreenent with the owner operator of the tires?
A That's correct, the property owner.
Q And under that agreement, they would renove
the tires?
A That's correct. And there are specific
provisions in the Act and the regul ati ons addressing the
tire removal agreenent.

VWhen a stockpile of tires poses a threat to
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human health or the environnment, we have the authority under
Section 55.3(d) of the Act to issue a notice to the owner or
operator of the site. And this notice gives them-- we have
to give themthe opportunity to performthe clean-up action

thenmsel ves. It's basically a notice that formalizes our

opi nion that the tires pose a threat to human health and the
envi ronnment .

Once that notice is issued, they can submt a
clean-up plan in some instances. Oherwise, we will give
them a deadline to renove the tires, depending on how many
tires are there.

And then, if they submt a clean-up plan, we

L. A. REPORTING (800) 419-3376

can establish a tire renoval agreenment under that notice.
If there's no response, then we have the authority under the
Act to go in and take preventative and corrective actions to
mtigate the threat. And we use a contractor to do that.
After that's done, then we have the statutory

authority to pursue recovery of our costs and then the
punitive damges, as well

Q So during that process, it sounds like there's
di fferent opportunities for the owner operator of these
tires that are disposed of inproperly, in violation of the

law, to get assistance fromthe Illinois EPA to renmove those
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tires?
A

to go str

That is correct. It is fairly unusual for us

aight to a 55.3(d) notice without first trying to

reach some kind of agreement with the property owner, either

through a tire renoval agreement or a consensual renpva

agr eenent
Q
[11inois
agai nst t
A
t he conse

55.3(d) o

In the consensual renoval agreenent, the
EPA does the renoval; and do you do cost recovery
he owner operator in that case?

There are no cost recovery provisions under
nsual renoval agreement. It would be only under
utside of that consensual renpval agreenent.

However, the consensual renoval agreenent is

L. A. REPORTING (800) 419-3376

desi gned for individuals who had tires on their property at

the tinme that the Used Tire Managenment Act was enacted.

It's not

for anyon

used for any business that generates used tires or

e who has dunped used tires on a property

i mproperly, particularly since the passage of the Act.

Q

some tinme
noney to
with that

cl ean-up?

And if an owner operator of the tires wanted
to do a clean-up because they didn't have the
do it all at one time, would the Illinois EPA work
party to allow themto take sone time to do the

17
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A Yes, we woul d.

Q You nentioned a notice that went out to
parties to notify themof this situation. |Is that a notice
under Section 55.3(d) of the Act?

A Yes, that's correct. W commnly refer to it
as a "55.3(d) Notice." | think the formal nanme is "a notice

pursuant to Section 55.3(d) of the Act."

Q And, generally, what does a 55.3(d) notice
say?

A Generally, the Section 55.3(d) notice will
state that the Illinois EPA believes that this accunul ation

of tires poses a threat to human health or the environnment.
There is a section -- | believe it's entitled

"Identified Response Action" -- that gives the owner of the

L. A. REPORTING (800) 419-3376

18

site an opportunity to renove the tires either by a
speci fied deadline or the opportunity to submit a clean-up
plan. And it also includes a requirenent that they maintain
records, primarily receipts fromthe disposal of the tires,
for our inspection to denpbnstrate that the tires were
properly di sposed of.

And then the notice also provides the --
reiterates the statutory provisions for cost recovery and

punitive damages. And it also specifies the different



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

corrective and preventative actions that the agency may take
under the notice.

I wanted to add from your earlier question
that we are statutorily obligated to allow the property
owner to renove the tires thensel ves before we renove the
tires with our contractor.

Q Do you generally receive responses to these
55.3(d) notices?

A We do receive responses in sone instances.
However, there are a significant -- there is a significant
percentage of the notices that we issue that do not solicit
a response.

Q If you got a response and, again, someone
needed sone tinme, would you allow themtinme? Wuld you

assist themin allowing themto clean up the tires

L. A. REPORTING (800) 419-3376

t hemsel ves?
A Yes, we would. There are certain provisions
in a clean-up plan or in a response that we |ook for: A
fair anount of detail as to the rate of clean-up, either on
a weekly or nmonthly basis, and what transporter they're
going to use and where the tires are going to go to.
If a response doesn't include that type of

detail, then we will work with and talk to the property
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owner and issue a letter that clarifies the agreenent. W

won't just reject it because it doesn't neet all of our

requirenents. We will work with the property owner to reach

a nodified agreenent that will have the |evel of detail that

we' re | ooking for.

M.

Q |'ve got Exhibit 2, which |I've already marked.

Marvel, | am showi ng you a docunent that is marked

Exhibit 2. Wuld you please take a | ook at that?

Can you tell us what that docunent is?

A Thi s docunment is a notice pursuant to Section

55.3(d) of the Environnmental Protection Act, which is issued

under our authority under Section 55.3(d) of the Act.

Q Who is that particular notice directed to?
A It's directed to Kenneth Morrison
Q Woul d you pl ease turn your attention to the

proof of service which is attached towards the back of the

L. A. REPORTING (800) 419-3376

document .

HEARI NG OFFI CER LANGHOFF: Go off the record

for just a second.

on,

(Di scussion held off the record.)
A Yes, | see the proof of service.
Q Thank you. And who was this docunent served

according to this proof of service?

20
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A It was served on M. Kenneth Mrrison.

Q What date was it mailed to M. Mbrrison?

A The docunent was nmiled on August 11, 1998.
Q Do you know who M. Kenneth Mrrison is, why

he received this?
A M. Kenneth Morrison is the owner of the
property where the used tires were located that is the

subj ect of the 55.3(d) notice.

Q Can you generally descri be what this docunent
says?

A The notice itself?

Q The notice, yes.

A Well, the notice states that M. Kenneth

Morri son has caused or allowed the open dunping at this
particular site that this docunent is reference to and that
the Illinois EPA finds that it's a threat to the

envi ronnent .

L. A. REPORTING (800) 419-3376
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We have nmade sonme determnations, as | said
before, that the site presents a threat to pubic health or
the environnent. And then we, under the identified response
action, which | referenced earlier, we direct M. Morrison
to remove all used and/or waste tires |located at the site by

or before October 1, 1998, and for M. Mrrison to make al
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busi ness records and recei pts available for our inspection.
And then the rest of the notice is our

standard | egal and statutory | anguage pursuant to Section 55
of the Act.

Q Does the notice warn M. Morrison that he
woul d be responsible for costs incurred by the State and
al so for punitive danages?

A Yes, it does.

Q Do you know i f this notice was prepared by a
person with knowl edge of or made frominformation given by a
person with knowl edge of the information appearing on it?

A Yes, it was.

Q Is it the regular practice of the Illinois
EPA to make this type of document?

A Yes, it is.

Q Was this docunent prepared in the course of a
regul arly conducted business activity?

A Yes, it was.

L. A. REPORTING (800) 419-3376

22

MS. WALLACE: M. Hearing Oficer, | nove to
admit Exhibit Number 2 into evidence.

HEARI NG OFFI CER LANGHOFF: Exhi bit Number 2 is
admi tted.

BY MS. WALLACE:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q M. Marvel, 1'd like to direct your attention

to the last two pages of the docunent.

A Okay.

Q Coul d you please tell us what those are?

A Pages 3 and 4 of the notice?

Q The | ast two pages that are attached to the
document .

A Yes. This notice is, as a matter of practice,
sent certified mail. And the last two docunents are what we

refer to as the "white card" and the "green card" that's
used in sending certified mail. It docunents who the notice
was addressed to. It contains an article nunber, which is a
tracki ng nunber, on what we call the "green card" or the
Receipt for Certified Mail. And then it's got the signature
of the addressee upon delivery and date of delivery and a

stanp fromthe post office.

Q And who was this green card addressed to?
A It was addressed to M. Kenneth Mrrison
Q Is it signed by M. Morrison?

L. A. REPORTING (800) 419-3376
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Yes, it is.
Does it have a date of delivery?

Yes, it does.

o >» O >

What is that date?
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A August 17, 1998.

Q Did the Illinois EPA receive a response to
this notice from M. Morrison?

A No, we did not.

Q If you had received a response, would there
have been an opportunity for M. Mrrison to cone in and

work with you to clean up his tires fromhis site?

A Yes, there woul d have been.
Q I have exhibit nunmber --
A | just would add that it's not only a common

practice of ours, but it's also a statutory obligation to
all ow the property owner to conduct whatever preventive or
corrective action is needed.
Q | have Exhibit Nunber 3, which | have al ready
mar ked.
M. Marvel, |I'mshowi ng you a docunent that's

been marked as Exhibit 3. Wuld you please take a | ook at

t hat .
A Okay.
Q Can you tell us what that is?
L. A. REPORTING (800) 419-3376
24
A This is letter that, as a normal course of
business, | send to the property owner which is the subject

of the notice. And it's just a reiteration that we've
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i ssued a notice to you and that we've received no response
and that we will be renmoving the tires.

There is no statutory obligation to send this
letter. However, as a commpn busi ness practice, we do so to
reiterate what actions have taken place and what our

intentions are.

Q What date did this letter go out?

A This letter was sent on Cctober 26, 1998.
Q Who was it sent to?

A It was sent to M. Kenneth Mrrison

Q And who prepared this letter?

A | prepared this letter

Q And, again, it references the notice, the

55.3(d) notice, that already had gone out to M. Mrrison?

A Yes, it does.

Q Is it the regular practice of the Illinois
EPA to make this type of docunment?

A Yes, it is.

Q Was this docunment prepared in the course of a
regul arly conducted business activity?

A Yes, it was.

L. A. REPORTING (800) 419-3376

MS. WALLACE: M. Hearing Oficer, | nove to

admt Exhibit Nunmber 3 into evidence.
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HEARI NG OFFI CER LANGHOFF: Exhibit 3 is

adm tted.
BY MS. WALLACE:

Q M. Marvel, to your know edge, has
M. Morrison ever responded to any notices or letters that
the Illinois EPA sent himregarding these tires?

A To ny know edge, no, there has been no
response to any notice regarding the tires.

Q To your know edge, did M. Mrrison ever nake

any effort to renmpve the waste tires on his facility?

A To nmy knowl edge, there has been no effort to

do so.

MS. WALLACE: Thank you, | have nothing
further.

HEARI NG OFFI CER LANGHOFF: Thank you. You may
step down.

Next witness, Ms. Wallace.

MS. WALLACE: |I'd like to call M. Kenneth
Kei gl ey.

L. A. REPORTING (800) 419-3376
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(Wtness sworn.)
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KENNETH KEI GLEY,
called as a witness, after being first duly sworn, was
exam ned and testified upon his oath as foll ows:

DI RECT EXAM NATI ON

BY M5. WALLACE:

Q M. Keigley, would you please state your namne
for the record and spell iit?
A Kenneth Keigley, K-e-n-n-e-t-h K-e-i-g-l-e-y.
Q Where are you currently enpl oyed?
I work for the Illinois Environnenta

Protecti on Agency in the Chanpaign region, Chanpaign,

[I'linois.
Q How | ong have you been there?
A Approxi mately five years.
Q Can you briefly descri be what your job

responsibilities have been, starting with when you started
with the Illinois EPA and finishing with what you are
currently doing there now?

A Sure. When | started out, | was primarily
i nspecting used tire sites to determine the regulatory
status and their conpliance status. | did this until about
two years ago, and then | started inspecting RCRA sites.

Q What are your job responsibilities right now?

L. A. REPORTING (800) 419-3376
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A Ri ght now, | inspect RCRA sites, hazardous

waste sites.

Q And are used tire facilities part of that
pr ogr anf
A Not part of that program but if | happen on

to waste tires that are a problem | go ahead and perform
t hose inspections, too.

Q So you go out of the office to the sites in
different facilities and inspect them for conpliance?

A Yes, | do.

Q Are you famliar with the property owned by

M. Kenneth Morrison?

A Yes, | am

Q And how did you become fam liar with that
property?

A | inspected that property in March of 1998.

Q Do you recall whether you spoke to

M. Morrison during that inspection in March of 1998?

A M. Morrison wasn't present during that
i nspection -- was not present.
Q What did you see on the site when you

i nspected the facility?
A Used tires scattered throughout the site and

waste consisting of broken furniture, cloth, plastic,

L. A. REPORTING (800) 419-3376
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di mensi onal |unber scattered around the site.

Q You say you went there in March of 1998 to
perform an inspection there?

A Yes.

Q Did you ever have occasion to go back to that
site after the first inspection that you nade?

A Yes. Later in the year -- and I'mnot certain
exactly what nonth -- | went out to neet the USEPA site

manager that was overseei ng hazardous waste clean-up at the

site.

Q Were the tires still on the property at that
tinme?

A Yes, they were.

Q And during that visit, do you recall whether

or not you net M. Morrison?

A | did meet M. Morrison on that visit.

Q And did you speak to hinf

A Yes, | did.

Q Can you tell us what you said to him and what

he said to you?

A Yes. | told himthat the Illinois
Envi ronnental Protection Agency was in the process of
setting things up to renove the tires as a threat to the

environment. And he asked ne at the tinme if he could renpve

L. A. REPORTING (800) 419-3376
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the tires before we did. And | told himthat, yes, he

could. It was a fairly short conversation.
Q So based on your conversation, do you believe
that M. Morrison knew that the Illinois EPA was going to

conme in and do a tire renoval at this property?

A Yes, he did know that.
Q | have Exhibit 4, which |'ve already marked.
M. Keigley, |I'mhanding you a docunment that we've marked as

Exhibit 4. Wuld you please take a nonment and | ook at that.

Have you seen that document before?

A Yes, | have.

Q Can you tell us what it is?

A It's a violation notice that is issued
pursuant to Section 31 of the Act, the Illinois

Envi ronnental Protection Act.

Q Who did this violation notice go to?
A M. Kenneth Morrison.
Q Can you tell me who signed this letter, which

is the violation notice?

A Ri chard Gerard, my supervisor.

Q Do you know whet her he prepared this violation
notice?

A | prepared the violation notice.

Q You prepared the violation notice. Wll, why

L. A. REPORTING (800) 419-3376
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did he sign it and not you?

A He revi ews and approves all the docunents that
are sent out of the Chanpai gn region

Q Can you general ly describe the information
which is in the violation notice?

A It's notifying M. Mrrison that the agency
bel i eves that there are violations of the Environnmenta
Protection Act for regul ations on property controlled or
owned by himand lists the violations and the reason why we
believe they are violations and provides corrective actions
and deadline dates for correcting the probl ens.

Q And where did you get the information to put

into this violation notice?

A The information | got either fromthe Illinois
Envi ronmental Protection Act or 35 Illinois Administrative
Code.

Q VWhat about the factual information about the

particul ar violations? Where did you get that information?
A Well, actually fromthe inspection, observing

the violations personally on the site.

Q And that was the inspection that took place
when?

A In March of 1998.

Q Does this violation notice talk about tires

L. A. REPORTING (800) 419-3376
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being at the facility?

A

Q

two pages of this docunent.

Yes, it does.

I"d like to direct your attention to the | ast

M. Mrrison to renpve the tires?

A

Q

Yes, it does.

Does the notice direct

And does it give a date by which M. Mrrison

shoul d renpve those tires?

A

Q

Yes, it does.

Is it the regular practice of the Illinois

EPA to prepare and send out these violation notices?

A

Q

Yes, it is.

Was this docunent prepared in the course of

regul arly conducted business activity?

A

adm t Ex

adm tted

hi bi t

Yes.

M5. WALLACE: M. Hearing Oficer,

Nunber 4 into evidence.

HEARI NG OFFI CER LANGHOFF:

BY MS. WALLACE:

Q

Kei gl ey,

Exhi bi t

Exhi bi t

| npove to

Nunber

| have Exhibit Nunber 5, which is marked.

' m showi ng you a docunent that's been marked

Nunber

5. Wuld you please take a | ook at that.

Have you seen that docunent

bef ore?

4 is

M.

31
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A Yes, | have.
Q Can you tell us what it is?
A It's a letter prepared by ne and signed by ny

supervisor to M. Morrison nenorializing the conversation

had with himon Decenber the 8th of '98 over the tel ephone.

Q And who did you say prepared this letter?
A | prepared the letter

Q Again, it was signed by your supervisor?
A Yes.

Q Do you know whet her the information in the

letter is accurate?

A Yes, it is accurate.

Q And, again, could you describe what is the
contents of this letter?

A M. Morrison had called the office and asked
if he would be allowed to renpve the tires before the agency
conducted their renoval. | told himthat he would be
allowed to do that, and I furnished himw th an application
to apply to be a used tire transporter so that he could hau
the tires hinself.

Q | believe you said the date of the letter, but
| don't recall.

A It's Decenmber 10, 1998.

Q Is it the regular practice of the Illinois
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EPA to wite such letters?

A Yes, it is.

Q Was this letter prepared in the course of a
regul arly conducted business activity?

A Yes, it was.

MS. WALLACE: M. Hearing Oficer, | nove to
admt Conplainant's Exhibit Nunber 5 into evidence.

HEARI NG OFFI CER LANGHOFF: Exhi bit Number 5 is
admi tted.
BY MS. WALLACE:

Q Did the Illinois EPA receive a response to
this letter fromM. Mrrison?

A No, we didn't.

Q To your know edge, did M. Mrrison ever nake
any effort to renove any of the used or waste tires fromhis
property?

A No, he did not.

M5. WALLACE: | have nothing further. Thank
you.

HEARI NG OFFI CER LANGHOFF: Thank you,
Ms. Wallace. Do you have anything further?

M5. WALLACE: No. We have no nore witnesses.

HEARI NG OFFI CER LANGHOFF: 1'd like to go off
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L. A. REPORTING (800) 419-3376

(Di scussion off the record.)

HEARI NG OFFI CER LANGHOFF: We've just had an
of f-the-record di scussion regarding the filing of post
hearing briefs. The parties and the hearing officer have
agreed to a briefing schedule. Before we get into closing
argunents, | will go ahead and read that schedule into the
record.

The transcript of these proceedi ngs should be
available fromthe court reporter by July 10, 2001. | will
establish a short public comment period of seven days. The
parties know to talk to the court reporter follow ng the
hearing regarding the availability of the transcript.

The State's brief will be due by August 9,
2001. The mmilbox rule will not apply. The Respondent's
brief, if any, will be due August 23, 2001. And the nail box
rule will not apply.

The transcript is usually put on the Board's
website within a few days of the availability. | would just
like to note that our website address is
www. i pcb. state.il.us.

Al l post hearing comrents nust be filed in

accordance with Section 101.628 of the Board's procedural

34
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rules. Public coments nmust be filed within seven days.

The mail box rule set forth at 35 I[l. Adm

L. A. REPORTING (800) 419-3376
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Code 101.102 will apply to any post hearing filings. |
don't know if | said that earlier, but the mailbox rule wll
apply to any post hearing conments by the public.

At this time | would Iike to ask: Are there
any nenbers of the public present that want to nake
statements on the record? For the record, there is one
menber of the public present. Do you want to nake any ki nd
of a statement, sir?

AUDI ENCE MEMBER: No. Thank you.

HEARI NG OFFI CER LANGHOFF: Seei ng none, we
will nmove to the State's closing argunment. M. Wallace?

M5. WALLACE: Thank you. M. Morrison had
anpl e opportunity and notice to performa renmoval of the
waste and used tires from his property.

On June 24, 1998, the Illinois EPA sent hima
viol ation notice giving himuntil Septenber 1, 1998, to
renove the tires. M. Mrrison did not respond. On August
11, 1998, the Illinois EPA sent a notice pursuant to Section
55.3(d) of the Act, again advising M. Mrrison to renove
the tires on his site, this tine by October 1, 1998. Again,

M. Morrison did not respond.
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On Cctober 26, 1998, the Illinois EPA sent
another letter to M. Mrrison warning himthat the Illinois

EPA woul d be renoving the tires fromhis site and that he

L. A. REPORTING (800) 419-3376

woul d be responsible for the costs incurred and also for
punitive damages. No response.
Kenneth Keigley, an Illinois EPA i nspector who

testified here today, said he spoke with M. Morrison at the
Morrison facility regarding the tires on the site. Again,
M. Morrison took no action

Finally, the Illinois EPA sent a letter to
M. Morrison on Decenber 10, 1998, stating that if
M. Morrison wanted to, he could renove the tires hinself
and al so putting himon notice that the Illinois EPA would
performthe renmoval as soon as a contractor could be
scheduled. M. Morrison took no steps to renove the tires.

The Act provides that punitive danmages nay be
assessed if a person failed to take corrective action
wi t hout sufficient cause. As the record shows, M. Morrison
ignored the Illinois EPA's notices and letters regarding the
ongoi ng viol ati on except for one tel ephone call he
apparently nmade to the Illinois EPA

M. Morrison showed a conplete disregard for

conpliance with the |aw by ignoring the numerous warnings

36
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sent by the Illinois EPA. The Board should not allow M.
Morrison's nonresponsiveness to be a reason for not inposing
punitive damages. He cannot be allowed to benefit because

he chose not to respond to the nmany notices sent by the

L. A. REPORTING (800) 419-3376
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[11inois EPA

Penalties were included in the statute to
encour age cooperation and clean-up of waste and used tires.
If the Board does not inpose penalties in this case, it wll
send the wong nessage to those people who fought the | aw by
illegally disposing of waste and used tires and then
ignoring the Illinois EPA when it cones tine to clean them
up.

M. Morrison was given anple notice and
opportunity to clean up his site prior to the Illinois
EPA going in and doing the clean-up. He refused to clean up
his own site. The facts show that M. Mrrison failed by
choi ce and without sufficient cause to take corrective
action pursuant to notice, and the Board should inpose the
maxi num penalty allowed by law in the amunt of $61, 805.01
Thank you.

HEARI NG OFFI CER LANGHOFF: Thank you,
Ms. Wall ace.

I"mrequired to nake a statenent as to the
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credibility of witnesses testifying during this hearing.
The statenent is to be based on ny | egal judgnent and
experience. And, accordingly, | state that | have found al
the witnesses testifying today to be credible. Credibility

shoul d not be an issue for the Board to consider in

L. A. REPORTING (800) 419-3376
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rendering a decision in this case.

At this time, | would |like to conclude the
proceedings. It is Wdnesday, June 27, 2001, at
approximately 11:52 a.m And we stand adj our ned.

I thank you all for your participation

( HEARI NG CONCLUDED. )
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COUNTY OF DeWTT )

STATE OF

SS
ILLINOS )

CERTI FI CATE OF REPORTER

BRENDA L. ZEITLER, CSR-RPR, Notary Public in

and for the County of DeWtt, State of

CERTI FY that the foregoing transcript,

t hrough 38, both inclusive,

transcri pt of the origina

I'llinois,

consi sting of pages 1

DO HEREBY

constitutes a true and accurate

st enogr aphi ¢ notes recorded by ne

of the foregoing proceedings in the case of People of the

St at e of

Langhof f,

Illinois versus Kenneth Mrrison before Steven

Hearing Officer, on the 27th Day of June, 2001

Dated this 5th day of July,

2001.
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