
REC~VE~LERKS OFFIC

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
MAY 1:~?2004

PEOPLEOFTHE STATE OF ILLINOIS, ) ontroj Board
Complainant, )

) PCB96-98

)
v. ) Enforcement

)
)

SKOKIE VALLEY ASPHALT, CO., INC., )
EDWIN L. FREDERICK,JR.,individually andas )
ownerand PresidentofSkokieValleyAsphalt )
Co., Inc., andRICHARD J.FREDERICK, )
individually andasownerandVice Presidentof )
SkokieValleyAsphaltCo., Inc., )

Respondent )

RESPONDENTS’ MOTION TO STRIKE AND OBJECTIONS TO
COMPLAINANT’S CLOSING ARGUMENT AND REPLY BRIEF

TheRespondents,SKOKIE VALLEY ASPHALT, CO., INC., EDWIN L. FREDERCK,

JR.,individually andasownerandPresidentofSkokieValleyAsphaltCo., Inc., andRIC~IARD

J. FREDERICK,individually andasownerandVicePresidentof SkokieValleyAsphaltCo.,

Inc.,, by andthroughits attorney,David S. O’Neill, objectto andhereinmovethis Boardto

StrikeportionsoftheComplainant’sClosingRebuttalArgumentandReplyBrief andin support

thereofstatesasfollows:

BACKGROUND AND LEGAL STANDARD

1. 35 Ill.Adm. Code101.506(2001)readsasfollows:

“All motionsto strike,dismissorchallengethesufficiencyof any pleadingfiled with the

Boardmustbe filed within 30 daysaftertheserviceof thechallengeddocument,unless

theBoarddeterminesthatmaterialprejudicewould result.”

2. On January15, 2004,theComplainantfiled aClosingArgumentandPostTrial Briefand

Motion to File Instanterin theabovecaptionedmatter.(Complainant’sClosingArgument

orCCA)
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3. TheRespondentsfiled theirClosingArgumentandPostTrial Brief with theBoardon

March 12, 2004. (Respondents’ClosingArgumentorRCA)

4. OnApril 15,2004, theComplainantfiled aClosingRebuttalArgumentandReplyBrief

in theabovecaptionedmatter.(Complainant’sReplyBrief orCRB)

5. All ofthesefilings werein accordancewith theordergivenby theHearingOfficer atthe

closeof thehearingonOctober31, 2003. (Hearing)

6. TheMovanttimely filed this motionto strikeandobjectionsto consistentwith 35

Ill.Adm. Code101.506to allow the Boardto determineif sectionsoftheComplainant’s

Reply Briefshouldbe strickenfrom therecord.

7. At hearing,theHearingOfficer statedthattheComplainantwasto be givenaopportunity

to submita“reply” aftertheComplainantandtheRespondentshadsubmittedtheir

“briefs”(Hearingat 522)

8. Therelevantrulesconcerningthecontextof a ClosingRebuttalArgumentandReply

Briefarestatedin Doddsv. WesternKentuckyNavigation(297Ill.App.3d 702,697

N.E.2d452,231I11.Dec.898). In Doddsv. WesternKentuckyNavigation,theIllinois

AppellateCourt,Fifth District, statedthatthe scopeof closingargumentis within the

sounddiscretionofthecourt (Id. at 710). Thecourtalsostatedthattheclosing

arguments,commentaryshouldbe limited to factsin evidence(Id.).

9. In Peoplev.Woolley(205Ill.2d 296, 793 N.E.2d519, 275 Ill.Dec. 748),theIllinois

SupremeCourtfurtherstatedthat“althoughthecharacterandscopeofclosingargument

is left largelyto thetrial court,argumentdesignedsolely to inflamethepassionsofthe

jury is prohibited”(Id. at 297).

10. In thematterbeforetheBoard, theHearingOfficer’s orderthatthe Complainant’sReply

Brief wasto be a“reply” is well within thediscretionoftheHearingOfficer to determine

thescopeandcharacterofthe closingargument.Consequently,any statementin the

Complainant’sReplyBrief thatis not areplyto theRespondents’Closingargument

shouldbe stricken.

11. Becauseclosingarguments,commentaryshouldbe limited to factsin evidence,any

statementsin theComplainant’sReplyBrief that arenotbasedon theevidenceshouldbe
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stricken.

12. Becauseargumentdesignedsolelyto inflamethepassionsofthejury is prohibited,any

suchstatementsin theComplainantsReplyBriefmustbestricken.

OBJECTIONS

1. The “Facts” Sectionof theComplainant’s Reply Brief should be stricken in its

entirety. The Complainantwasgivenampleopportunityto statethefactsin this casein

Complainant’sClosingArgument. In fact,Complainantmadesuchstatementsin its

Complainant’sClosingArgument(CCA at 2-5). Similarly, theRespondentsmadeits statement

of factsin its Respondents’ClosingArgument(RCA at 1-8).Bothpartiespresentedthefactsthat

bestsupportedtheirarguments.

TheRespondentscitedfactsthatit thoughtwereimportantfortheBoardto considerto

gaina full appreciationofthebackgroundfor theallegedviolations andthecorrectiveactions

taken. Every fact includedin theRespondents’ClosingArgumentwassupportedby acite to the

recordof theHearing.The trieroffact in thismatterwill havefull accessto theHearingrecord

transcriptsandwill be in apositionto determinetheaccuracyofthestatementoffacts in the

Complainant’sClosingArgumentandRespondents’ClosingArgument.

The“Facts” sectionoftheComplainant’sReplyBrief is, in fact,not intendedto be a

statementof factsbut insteadis anattemptto inject statementsof unsupportedopinionand

speculation,not in evidence,into theprocessatthestagein the legal processthatwould denythe

Respondentsthe opportunitytorefutethebasisfor thecomments.This “Facts” sectionof the

Complainant’sReplyBrief representsnothingmorethanarestatementof thefactspresentedby

the Complainantin theComplainant’sClosingArgumentaugmentedby irrelevant,baselessand

falsestatementsthat arenot consistentwith theobjectiveaReplyBrief — to respondto and

enhancetheargumentsraisedin thepreviouslysubmittedClosingArguments. Theintentand

potentialimpactofthestatementspresentedbytheComplainantin the“Facts” sectionis to

misleadandprejudicethetrier offactandto inflamethepassionsofthetrier offact. Because

this sectiondoesnot servethepurposefor whichtheReplyBrief is intended,it shouldbe.
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stricken.

2. Misleadingstatementsin “Section A. RespondentRepeatedlyViolate Permit

Reguirements”should be stricken. Thestriking ofanumberof specificstatementsin this

sectionwouldyield aremainderthatwouldbe little morethanarestatementofthefacts

presentedby theComplainantsin the Complainant’sClosingArgument. Amongthestatements

thatmustbe strickenare:

- “Becausetheirfactsor statementshaveno basisin therecord”(CRB at 1) shouldbe

strickenbecauseit is a falsestatementunsupportedby therecord.

- StatementsconcerningtheRespondentsfailure to submitDMRs (CRB at 2-4) shouldbe

strickenbecausethesestatementsdo notrebutany statementincludedin theRespondent’s

ClosingArgument. In the Respondents’ClosingArgument,theRespondentspoint out that there

wereviolationsfor total suspendedsolids (RCA at4). TheComplainantdelineatingthese

violationsis notappropriatein the Complainant’sRebuttalBrief. Evenlessappropriatear~the

commentsin this sectionin whichthe Complainantdependson speculationandconjecturein an

attemptto inflamethepassionsofthetrier of fact andconcludethatthereweremoreviolations

thanallegedin the ComplainantsSecondAmendedComplaintbecausetheIllinois EPA lost

copiesofDMRs submittedby theRespondentSkokieValleyAsphaltandthereforetheseDMRs

musthaveincludedself-reportedviolations. Evenlessappropriateto the Complainant’sReply

Brief is thefactthattheComplainantignoresandfails to rebutthe informationin therecordand

in theRespondents’ClosingArgumentthattheIEPA hadahistoryofmishandlingandfailing to

log DMRs andmostlikely haddonesoin thismatter(RCA at 19, Hearing66, 195, 197),that the

violationswereminorand did notresultin any actionby theIEPA atthetime it becameawareof

theminorviolations(RCA at 19,Hearingat67,68),thattheRespondentSkokieValley Asphalt

submittedto theJEPAinformationthat showedthattheDMRs hadbeensubmittedandthat no

violationshadoccurred(RCA at 5, Hearingat 317, 318)or thatthestandardsfor TDS listed in

theSkokieValleyAsphaltNPDESpermitweremistakenlyestablishedat a level thatmadestrict

complianceimpossible(RCA at20, Hearingat 78,414-415).

- “Respondentsadmitin RCAthattheywillfully andknowingly submittedthedatafrom

onemonth’stestto theIllinois EPAfor two separatemonths”shouldbestricken. Not only is
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thissectionofComplainant’sReplyBriefinappropriatebecauseit doesnotreply to any previous

commentsin theclosingargumentsbut it alsoa falseandmisleadingstatementnotsupportedby

theevidence.At no timedoesRespondentadmitto willfully andknowingly submittingfalse

data. Sucha conclusionthattheactionwaswilling andknowingcallsfor a determinationby the

trierof fact. Thetrieroffactneedsto basethis decisionon therecordandnot on deceitful

statementsby theComplainantsdesignedsolely to inflamethepassionsof thetrieroffact.

- Thefinal paragraphin the“Facts” sectionwhich begins“No one will everknowhow

manytimes theRespondentsviolatedtheTSS concentrationlimits” CRB at 7) shouldbe stricken

for thereasonsstatedfor striking thestatementsconcerningtheRespondentsfailure to submit

DMRs. Theyarenotbasedon theevidence.

3. Falsestatementsin “Section B. RespondentKnowingly CauseWater Pollution to

Last Longer”should bestricken. The Respondentsstronglydisagreewith theComplainant’s

commentin Complainant’sReplyBrief thattheRespondents“ignore theevidencein therecord”

in arguingthatonly theRespondents’expertdeterminethesourceof thecontaminationandthat

thedeterminationofthe sourcewasonlypossiblewell afterthereleaseshadoccurred.The

RespondentrespectfullyrequeststheBoardto reviewthestatementsin boththeRespondents’

ClosingArgumentandtheComplainant’sReplyBrief, aswell astherecord,to determinethat the

Respondentsaccuratelybasedits argumentson thefactsin record. If theargumentsarebasedon

therecord,this sectionofthe Complainant’sReplyBrief shouldbestrickenbecauseit is not

limited to factsin evidence.

TheComplainantincludesalengthy litany ofallegedpastenvironmentaloffenses(RB at

10-12)undertheguiseofsupportingits positionthatIEPA andUSEPA,asopposedto the•

RespondentsandRespondents’consultant,determinedthesourceofthereleaseandtookthe

actionsnecessaryto stop therelease,performthenecessaryremediationandtakeactionsto

ensurethat no futurereleaseswould occur. Thisreiterationofallegedpastproblemsatthesite

doesnot refutethefactthattheRespondentsweresolelyresponsiblefor determiningthesource

of thedischargeandthatIEPA andUSEPAfailedto do so(RCA at7). As such,this sectipnis

inappropriatelyincludedin theComplainant’sReplyBrief becauseit is not areplyasrequiredby

theHearingOfficer andthereforeshouldbe stricken. Further,commentsby theComplainants
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concerningallegedpastenvironmentalproblemsat thesitedo nothingto rebutstatementsin~the

Respondents’ClosingArgument. Theonly valueofthe inclusionofthesestatementsappearsto

be an attemptto prejudicethetrieroffact andaredesignedsolely to inflamethepassionsof~he

trieroffact. As such,theyshouldbe stricken.

This sectionofthe Complainant’sReplybriefalsoincludesanumberofpurportedly

factualstatementsthathaveno basisin theevidence.Examplesof suchstatementsare

once,with all oftheenvironmentalissues,did respondentsinvestigatetheirown siteto dete~mine

theextentofthecontaminationfor possibleremediation”(CRB at 12), statementsthat

Respondentsknewabouttheundergroundstoragetanksandmisleadgovernmentofficials a~out

theirpresenceandconditions•(CRB at 13,14),thattheRespondents“willfully, knowingly ai~id

intentionallylie aboutapotentialpollution sourceon theirsite” (CRB at 14), “[r]espondent~

couldhaveshortenedhaveshertenedthetimeoil wasreleasedinto the Avon-FremontDraii~age

Ditch by morethanthirty day, from April to March
22

nd, hadtheynot lied aboutUSTson si1te

(CRB at 14). TheRespondentsurgestheBoard to strikethesestatementbecauseoftheir l4ck of

factualbasis.

4. “The FactsAre In The Record” Sectionof theComplainant’s Reply Brief should be

stricken in its entirety. Nothing in this sectionis consistentwith the intendedscopeofth~reply

briefdeterminedby theHearingOfficer. This combinationofconfusing,baseless,non-

responsiveandirrelevantstatementsdo nothingto addressthe issuesin the Complainant’s

ClosingArgumentandtheRespondents’ClosingArgumentandthereforeshouldbe strick4n.

5. Irrelevantand Non-ResponsiveStatementsin “Section II. What is Respondents’

Defense”of the Complainant’s Rebuttal Brief should be stricken. All referencesto th~asset

purchaseagreementfor SkokieValley Asphalt(CRB at 15-19)shouldbe strickenfrom th~

Complainant’sReplyBrief becausetheyarenotrelevantto theaffirmativedefenseof lacbps

raisedby EdwinFrederickandRichardFrederick. Thesaleoftheassetsof SkokieValley

Asphaltwasin 1998. Thecounselto theRespondentsin thattransactionwasnot involve4 in the

matterbeforetheBoardbut hadknowledgethatSkokieValleyAsphaltwasnamedasthe

Respondentin the complaint. Healsoknewthathis clientsRichardFrederickandEdwin

FrederickwerenotnamedasRespondentsin thecomplaint,eventhoughtheIllinois Attorney
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General’sOffice waswell awareoftheexistenceandrolesof RichardFrederickandEdwin

Frederickin thismatterandhadampleopportunityto nametheFredericksin theoriginal /
complaint,performdiscoveryor amendthecomplaintto addtheFredericksasRespondents./

Basedon thefactthattheFrederickswerenotpartiesto theComplaint,theattorneythat

representedSkokieValleyAsphaltandtheFredericksin theassetsalehadno reasonto be1i~ve

that heneededto protectrecordsthat would be of valueto theFredericksin theirdefensein ~his

actionbeforetheBoard.

No aspectofthe saleofSkokieValleyAsphaltaltersthefactthattheComplainantv~’as

notdiligent in pursuingtheclaim orthattherecordsinvolved in theassetsalesaswell asother

recordsandinformationoncepossessedby theRespondentswasno longeravailable- resul~ingin

prejudiceto bothEdwin FrederickandRichardFrederick.Unlessdetailsoftheassetsaleeffect

oneofthesetwo elementsofanargumentfor laches,theydo nothaveany relevanceto the~aches

debateandthereforehavenoplacein theComplainant’sReplyBrief. This informationsho~ild

be stricken.

More specifically,anyreferenceto thetotal paymentmadeby thepurchaseroftheassets

shouldbe strickenbothbecausetheyarenotrelevantandalsobecausetheyaremisleading~nd

potentiallyprejudicial. It is clearfrom therecordthattheRespondentsRichardFredericka/nd

EdwinFrederickdid not selltheirassetsforthe$8.2 million thattheComplainantintentioi7~ally

andrepeatedlymisrepresentsin the Complainant’sReplyBrief (CRB at 16,17,18,22, 29, ~1, 38).

Therecordclearly indicatesthatthepurchasepricewasin paymentofall ofthedebts,accc~unts

payables,releasesof liens,bankfees,taxes,legal feesandclosingcostsinvolvedin Skoki~

ValleyAsphalt. Theactualmoneythat eachoftheRespondentsRichardandEdwin Frederick

realizedfrom thesaleoftheassetoftheir lifetime family businesswasapproximately$12.~,O00

each(Hearingat 475). This numberis closeto theapproximate$150,000thattheRespon~ients

Edwin andRichardFrederickhadspentup to thetime ofthehearingto getclosureon all c~fthe

potentialsourcesof contaminants.Theeffort andexpenseof closurecontinuesthroughth~sdate

(Hearingat 468).

If therecordclearlyindicatesthattheRespondentseconomicbenefitfrom thesa1e~of

SkokieValley’sassetswasnot in anyway relatedto the$8.2million repeatedlysitedby t~ie
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Complainants,thisnumberhasno placein theComplainant’sReplyBrief It appearsthatth~

only reasonthis numberappearsin the Complainant’sReplyBrief is thatthe Complainantw~s

disrespectfullyattemptingto preyon theassumedlackofknowledgeofthetrieroffactwith /
respectto this typeofcomplexassetsaleandwasattemptingto appealto theassumedpreju~ice

againstapartywith theability to payasubstantialpenalty. Complainant’sattemptto benefitby

submittingfalseandmisleadinginformationandinflamethepassionsofthetrieroffacts,ca~ibe

eliminatedby striking thesereferencesfromthe Complainant’sReplyBrief /
6. The Section“1. The Frederick Brothers wereNamedOver a Year Beforethe

Hearing” should be stricken in its entirety. The amountoftimebeforeahearingthatthe

Respondentsarechargedhasno relevanceto theelementsofduediligenceandprejudiceth~ttare

materialto theaffirmative defenseof laches.Thesestatementonly serveto reinforcehow l~tein

theprocesstheRespondentsEdwin Frederickand RichardFrederickwerenamedandreinf~rces

thepointthat theComplainantswerenot diligentin pursuingtheclaim againstthese

Respondents.Thissectionshouldbe stricken.

7. The Section“2. The Frederick Brothers Were Not Prejudiced. “should be stricken

in its entirety. The Complainant’s statementthat“{t]he Respondentshadthe ability to, bitt

chosenot to producerecords”is unsupportedby theevidencebeforetheBoardandis in fa~t

false. Further,ComplainantsassumptionthattheRespondentscoulddefendthemselves

consistentwith thedefenseoftheremainingRespondent— SkokieValleyAsphalt— is wrol/lg and

deniestheRespondenttheirright to defendthemselvesastheychoose.Theassumptionsa~d

falsestatementsdo nothingto addresstheprejudicecausedto the Respondentsand should/be

strickenfrom theComplainant’sReplyBrief

8. Falsestatementsin “Section III. Edwin and Richard Frederick Are Personall~

Liable For The Environmental Violations”should be stricken. The paragraph thatbeg~ns

“Edwin andFrederickarepersonallyliable for theenvironmentalviolationsof theircomp~tny...”

(CRB at 25)shouldbe strickenbecausetheyarenot supportedby any informationin ther~cord.

Thereis no showingthat theFrederickscouldhavecompliedwith theNPDESpermit or t~iatthey

hadaduty to complywith apermit thatwasissuedsolelyto SkokieValleyAsphaltandnot to

themindividually. Thereis alsono informationofferedto showthatthe Frederickshadt e
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ability to preventthe 199411995incidentby remediatingsourcesthattheyhadnot identified~nd

did notknowexisted.Becausethesestatementsarenot supportedbytherecordedandarebased

solelyon speculationby theComplainants,theyarenotproperto theComplainant’sReplyBrief

andshouldbe stricken.

9. The restatementsof f2cts in the “Section IV. What Penalty is Appropriate?” shquld

be stricken from the record. TheComplainantrepeatedlyattemptsto restatethefactsin tl~e

casewith the interjectionofspeculation, opinion, misstatementsand fabrication (CRB at 27~28,

29, 32, 33, 35, 36, 37, 38). As previouslystated,theComplainantwasgivenampleopportu~iity

to statethefactsin this casein Complainant’sClosingArgumentandmadesuchstatementsin its

Complainant’sClosingArgument(CCA at 2-5). TheComplainantpresentedthefactsthatl?est

supportedits arguments.Thetrier offact in thismatterwill havefull accessto theHearing

recordtranscriptsandwill be in apositionto determinetheaccuracyofthestatementoffactsin

theComplainant’sClosingArgumentandRespondents’ClosingArgument.

Again, therestatementoffactsin this sectionoftheComplainant’sReplyBrief is, i~ifact,

not intendedto bea statementoffactsbut insteadis an attemptto inject statementsof

unsupportedopinionandspeculationinto theprocessatthestagein the legalprocessthat~ould

denytheRespondentstheopportunityto refutethebasisfor thecomments.Theintentand

potentialimpactoftherestatedfactspresentedby the Complainantin this sectionis to mis~ead

andprejudicethetrier of fact. Becausethis sectiondoesnotservethepurposefor whichtIe

ReplyBrief is intended,it shouldbe stricken.

10. Misleadingstatemer~tsin “Section IV. What Penaltyis Appropriate?” “should be

stricken. A numberofspecificstatementsin thismustbe stricken:

- “Respondentsnevercompliedwith theirNPDES permit” (CRB at27) shouldbe

strickenbecauseit is a false statementunsupported by therecord. It alsomustbestricken

becauseit implies — astheComplainant hasattemptedto do throughoutthis Complainant’s

ReplyBrief— thatall oftheRespondentshadNPDESpermit. In fact,only theRespondent

SkokieValleyAsphaltpossessedanNPDESpermitandonly theRespondentSkokieVal1~y

Asphaltcanbe heldliable for violationofthepermit.

- “Respondentsneverhadarepresentativedischargesamplingpointthroughat leaptMay,
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1991” (CRB at27)shouldbe strickenbecauseit is a falsestatementunsupportedby therecord.

Also, themaintenanceofarepresentativedischargepoint is not anelementofany ofthecauses

ofactionsbroughtby theComplainantin its SecondAmendedComplaint. Therefore,it is nQt

relevantto this caseandhasonlypotentialprejudicial value. It shouldbestrickenbothbecauseit

is falseandbecauseit is irrelevant.

- Theparagraphthatbegins“The only thing thatcouldbemoreseriousthanintentioqally

filing falsereports...”is aseriesoffalsestatementsandspeculationbasedon thefalsestaten~ents.

Thesestatementsarenot limited to factsin evidence. Thesestatementsmustbe stricken.

11. Statementsrecommendingspecificpenalty amounts in “Section IV. What Penaltyis

Appropriate?” ofthe Complainant’s Reply Brief should be stricken. In theRespondent~’

ClosingArgumentthe Respondentsappropriatelyreviewedthestandardfor damagesunder

Section33 oftheAct, 415 ILCS 5/33 (RCA at 27-44) andthemitigating factorsto be considered

by thetrierof factunderparagraph(h) ofSection42 oftheAct (RCA at 35-44). Theanalysis

waslimited to thefactsplacedinto evidenceat theHearing. Becauseno informationwasentered

into evidenceconcerningtheamountofpenaltiesthatwould be appropriate,theRespondentwas

not allowedto makerecommendationsasto theamountofanypenaltiesthat shouldbe imp~sed

anddid notdo so. Further,becausetheComplainant’sdidnot makeany statements

recommendinganypenaltyamountseitherat Hearingor in theComplainant’sClosingArgument,

theRespondentshadno recommendationsto whichto reply. TheRespondents’Closing

Argumentwaslimited to a showingthatif theBoarddeterminedthatviolationsactually i
occurred,no penaltieswerewarrantedbasedon thegravityoftheinfractionsandthemitig~ting

factorsinvolved.

Becausethe Complainant’sReplyBrief is to be limited to areply to theRespondents’

ClosingArgumentandbecausetheComplainant’sReplybriefmustbe limited to factsin

evidence,thestatementsthatrecommendspecificpenaltyamountsandthemannerin whiqh

thesepenaltiesshouldbe determinedfor eachCount(CRB at 32, 33, 34) shouldbe stricken.

Further,thesefabricationsofpenaltyamountsarenotonly withoutbasisin theHearingrecord

but arealsobasedon factsthatarefalseandsensantionalizedin anattemptto inflamethe

passionsofthetrierof fact. For thisreasonalso,thestatementsshouldbe stricken.
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12. Statementspurporting to apply Section42(h) factors in “SECTION IV. What

Penalty is Appropriate?” of the Complainant’s Reply Brief should be stricken. In its

allegedapplicationof the Section42(h)factorsto thedeterminationofcivil penalties,the

Complainantbothclaimsarenotrelevant(CRB at 35) andthenattemptsto applythefactors

basedon misstatedfactsandmaterialsthat arenot in therecord. Again, Complainanthadample

opportunityto makeits statementsoffactsin its Complainant’sClosingArgument. By

presenting,inflammatory,misleading,misstatedandfabricatedinformationatthis stageoft1~ie

proceedings— wheretheRespondentsaredeniedtheopportunityto challengethe statements/and

correctthe informationfor theBoard— theComplainantis surpassingthelimitationsof the

Complainant’sReplyBrief imposedby theHearingOfficer andthe relevantcaselaw. These

commentsin the Complainant’sReplyBriefshouldbestricken. /
13. The “V. The Peopleof theStateof Illinois Are Entitled to Their Costand Attorney

Feesfrom Respondents”Sectionof theComplainant’s Reply Brief should be stricken in its

entirety. In theRespondents’ ClosingArgument theRespondentsmadeno comment

concerningComplainant’s entitlement to costsandattorney’sfees. Therewasno evidence

enteredat theHearingthat supportedeitherthejustificationofattorneys’feesandcostsor the

amountandappropriatenessofthe costsandattorneys’feesthat couldbejustified. Further~

becausetheComplainant’sdid not makeany statementsrecommendinganypenaltyamounts

eitheratHearingor in theComplainant’sClosingArgument,theRespondentshadno

recommendationsto which to reply.

BecausetheComplainant’sReplyBrief is to be limited to areplyto theResponderts’

ClosingArgumentandbecausetheComplainant’sReplybriefmustbelimited to factsin

evidence,thestatementsthataddresstheComplainant’sright to reimbursementfor costsa~id

attorneys’feesandthemannerin whichthesepenaltiesshouldbedetermined(CRB at38-41)

shouldbe stricken.

Further,thesefabricationsofcostsandfeesarenot only withoutbasisin theHearingreco~dbut

arealsobasedon factsthatareunsupportedby sufficientdocumentationandhavemostlilcely

beenfabricatedsolely forthepurposesofthis claim.TheComplainantshavefailedto sub~it

actualtime sheets,paystubs,pay rates,invoicesorreceiptsto supportanyoftheirrequestfor
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feesandcosts. Thesubmissionofaffidavitsatthisjuncturein theproceedingsin totally

improperandcannotbeacceptedasasubstitutefor evidenceontherecord. Thepayratesfor the

attorneysis obviouslyfabricated.Thepaymentof attorneys’feesbasedon this ratewould result

in an unjustifiedwindfall for the Illinois AttorneyGeneral’sOffice. Further,therequestfor

Attorneys’ FeesandCostdoesnothingto accountfor all ofthewastedattorneys’hoursemplcyed

by theIllinois Attorney General’sOffice is filing frivolous motions,amendedcomplaints,

answeringmotionsto objectto theComplainant’sattorneymistakes,delays,uselessdiseove~y.It

is hardtojustify aclaimfor attorneys;feesandcostby theIllinois AttorneyGeneral’soffice/that

is tentimes theamountthatthreeRespondentscombinedpaidto defendthemselvesagainst

frivolousclaims.It is also hardto justify an hourly feeforpublic servicethatis greaterthan~he

weighted-averagefeechargedbytheRespondents’attorneyeventhoughRespondents’attorneys

feesincludecosts. Forthis reasonalso, thestatementsshouldbe stricken.

14. Statementsin Complainant’s Reply Brief attacking the character of Respondents’

counselshould be stricken. While thesubjectofthemisconductoftheIllinoisAttorney I
General’sOffice, theIllinois EnvironmentalProtectionAgencyandtheBoardwith respect~o

allowing Mr. JoelSternsteinto participatein thiscaseis asubjectthatthe Respondentsfee~will

bemoreappropriatelyadthes~edon appeal,theRespondentsarguethatreferencesto this ni~atter

in Complainant’sReplyBrief (CRB at 39)areinappropriateandshouldbe stricken. Againl, there

is nothingin evidenceonwhich theComplainantcanbasetheargumentpresentedin the

Complainant’sReply Brief Further,theRespondentsdid notraisethis issuein theRespoii~dents’

ClosingArgument. Therefore,the Complainanthasno basisfor raisingthis argument. It should

be stricken.

TheComplainant’sstatementsattackingRespondents’counselis evenmoreinapp~opriate

to thisproceeding.Thestatementsarenot only notbasedon informationin evidencebut ~re

totallybaselessin reality. TheBoardhastheinformationin theirrecordsandtheircollective

personalknowledgeto knowthatthesestatementsareliesfabricatedto inflamethepassiopsof

thetrier offact. Any insinuationthatRespondents’counselin any wayattemptedto violate the

Board’s rulesofconductor in any wayattemptedto conductthetypeofinfluencepeddlingthatis

thetrademarkoftheIllinois AttorneyGeneral’sOffice shouldbestricken.
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Wherefore,theRespondentrespectfullyrequeststhat theBoardstrikethesectionsofthe

Complainant’sReplyBriefasarguedabove.

Dav~~fl ~
David S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,Illinois 60630-1249
(773)792-1333



CERTIFICATEOF SERVICE

I, theundersigned,certify that I haveservedtheattachedRespondents’Motion to Strjke
andObjectionsto Complainant’sClosingArgumentandReplyBrief by handdeliveryon May
17,2004, uponthefollowing party:

Mitchell Cohen
EnvironmentalBureau
AssistantAttorneyGeneral
Illinois AttorneyGeneral’sOffice
188 W. Randolph,20thFloor
Chicago,IL 60601

NOTARY SEAL

SUBSCRiBEDAND SWORNTO ME this 17’

day of ______________,20O,~>

DENNt$ R ONEILL
NOTARY PUSUC .. STATEOF IUJNOIS

MY CCMMISS~ONEXPIRES:091’/O(°’



RECE WED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD MAY 172004
STATE OF ILLINOIS

PEOPLE OF THE STATEOF ILLINOIS, ) Pollution Control Board
Complainant, )

) PCB 96-98
)

v. ) Enforcement

)
)

SKOKIEVALLEY ASPHALT, CO.,rNC., )
EDWIN L. FREDERICK,JR.~.individually andas )
ownerandPresidentof SkokieValleyAsphalt )
Co., Inc., and RICHARD J.FREDERICK, )
individually andasownerandVicePresidentof )
SkokieValleyAsphaltCo., Inc., )

Respondent )

NOTICE OF FILiNG

PLEASE TAKE NOTICE thatI havetodayfiled with theOffice oftheClerk ofthePol1uti~n
ControlBoardtheRespondents’Motion to Strikeand Objectionsto Complainant’sClosing
Argumentand ReplyBrief, a copyofwhich is herebyserveduponyou.

May17, 2004

David S. O’Neill, Attorneyat Law
5487N. MilwaukeeAvenue
Chicago,IL 60630-1249
(773)792-1333


