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No. PCB 01-48
PCB 01-49

VS
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VOLUME | |

Record of Proceedi ngs taken before
Hearing Oficer Bradley P. Halloran, taken
stenographi cally before GEANNA M | AQUI NTA, CSR,
a notary public within and for the County of Cook
and State of Illinois, at the Janes R Thonpson
Center, 100 West Randol ph Street, Room 9-031,
Chicago, Illinois, on the 18th day of January,
A.D., 2001, scheduled to comence at 9:30 a.m,

conmencing at 9:35 a.m
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HEARI NG OFFI CER HALLORAN: Good norni ng.

My nane is Bradley Halloran. |'mthe hearing
officer with the Illinois Pollution Contro
Board. |1'massigned to this natter, this

consolidated matter, PCB 01-48 and 01-49. It's
Community Landfill Conpany and City of Morris
versus the Illinois Environmental Protection
Agency.

Today is Thursday, January 18th,
2001. It's approximately 9:35 a.m | note,
aside froma representative of the Board,
Ms. Cathy denn, there do not appear to be any
menbers of the public present. This hearing is
continued on record from yesterday, January 17th,
and is being held pursuant to Section 105.214 of
the Board's procedural rules regarding permt
appeal s and in accordance with Section 101
Subpart F.

M. LaRose, would you like to
i ntroduce yourself again, please, for the
record?

MR. LaROSE: Yes. M nane is Mark LaRose,
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and | represent one of the petitioners, Comunity

Landfill Corporation. |'ve been assigned as

L. A REPORTI NG (312) 419-9292
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trial counsel on behalf of both petitioners,
Community Landfill and the Gty of Mrris. Wth
me here is the representative of the party,
Community Landfill Conpany, M. M chael

McDer nont, Andrews Environnental Engi neering.

HEARI NG OFFI CER HALLORAN. M. Kim

MR KIM M name is John Kkm |'ma
speci al assistant attorney general and the
assi stant counsel for the Illinois EPA
representing the respondent in this case. Wth
nme today are Christine Roque, R-0-qg-u-e, a nmenber
of our technical staff, and Kyl e Roni nger
R-o-mi-n-g-e-r, an attorney with our office who
is here, but not appearing as of record.

HEARI NG OFFI CER HALLORAN:  Sone
prelimnary matters; first, there was a notion to
excl ude w tnesses yesterday. That was granted
and it is still in effect today. Secondly, |
stated that | would rule on a notion -- on the
Agency's notion to quash subpoena duces tecum

and I know | asked M. LaRose yesterday to file a
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witten response, and | believe you stated that
you' d have trouble doing so, but in light of

that, | wonder have you filed anything or do you

L. A. REPORTI NG (312) 419- 9292

have any additional comments or argunents
regarding that notion to quash?

MR. LaROSE: | have not filed anything.
think | said yesterday that M. MDernont had
advised nme, and | think the testinony -- there
was a little bit of testinmony from Ms. Roque
yesterday that the affidavit that supports the
notion says pernmit witers, pernit reviewers,
have to spend hours and hours to collect this
stuff.

Ms. Roque was the permit witer on
this case and had sone invol venent in those, and
she testified yesterday all she did was nake a
phone call and call some clerk. M. MDernont
said, and Ms. Roque couldn't tell us one way or
the other, but said that he believed that with a
phone call they could punch up on a conputer the
NPDES pernits, although not signed, and give us
t hose copi es without hours and hours of review of

t hose materials.
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| apol ogi ze for not having the tine
to brief this matter. | could certainly brief it
early next week, but it's evident that |'m not

going to get these materials today or tonorrow,

L. A. REPORTI NG (312) 419- 9292

and ny position would be I"'mentitled to them at
some time even if it's after the hearing closes.

For the record, we are absolutely 100
percent willing to do whatever we can do to
assist in review of materials, including
reviewing the files ourselves to pull these
materials out. | urge you not to grant this
notion just to say because they didn't get it to
us in time of the hearing it relieves their
obligation to do so.

I will be questioning both Ms. Minie
and Ms. Thonpson about the affidavit about how
much tine it took to conpile these docunents. W
do appreciate the docunents that we had received,
but like we suspected, the permits, the permts
t hensel ves, don't give us all of the
i nformati on.

It says in the permt, follow your

closure plan. Well, without the closure plan, we

270
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don't know what that neans. It says in the
permit, follow your NPDES permit. Wthout the
NPDES pernit, we don't know what that neans. The
two pieces of information that we don't have for

each of these sites are crucial, and we'd like to

L. A REPORTI NG (312) 419-9292

have it. | think we're entitled to it. W wll
accept it after the hearing. W wll help find
it. We will do it pursuant to voir if it can be
done on an accel erated basis so we can include it
in the record.
I"mnot so sure that the statenents
that, you know, actual permt witers and
engi neers have to scour these files is accurate
based on Ms. Roque's testinobny. She didn't do
anyt hi ng but nmake a phone call.
HEARI NG OFFI CER HALLORAN: Thank you, M.
LaRose. M. Kim
MR KIM | won't coment on anything
that's in the notion. 1'll just respond to his
comments regarding the testinony yesterday.
First of all, the affidavit was not
signed by Ms. Roque. The affidavit was signed by

Joyce Munie, who is the head of the permt
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section. | think any questions as to how long it
woul d take for review should be directed to M.
Munie. It is not Ms. Roque's responsibility to
dol e out the work assignments. She does not tel
other permt reviewers in the section what to

do. That's Ms. Miunie's job. So she is the one

L. A. REPORTI NG (312) 419- 9292

that did that, and she will be perfectly happy to
testify that the statenments she nade in her

affidavit are correct.

Second of all, as to the ability to
punch up permits on the -- with a keypunch or
sonething, | recall the question being asked of
Ms. Roque. | don't recall if there was ever any

testimony provided by M. MDernont on that
issue. So to the best of ny understanding, the
only time that that issue has been raised was in
a question fromcounsel to Ms. Roque. | don't
think that there's ever been testinmony provided
affirmatively that that is something that we can
or cannot do.

HEARI NG OFFI CER HALLORAN:  Anyt hi ng el se,
M. MDernont ?

MR LaROSE: And | didn't nean to inply
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that there had been testinony in that regard. |
did inquire of Ms. Roque and she didn't know.

M. MDernont told ne that that's the practice.
In two seconds, we can put himunder oath and he
can testify to that, if that's necessary for you
to make a ruling on that. He's not scheduled to

testify until tonmorrow. We're not going to have
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t he docunments until tonorrow. So if you want to
wait until he actually gets on the stand, I'lI
ask himthose questions, M. Kimcan
cross-exanmine him that would be fine.

HEARI NG OFFI CER HALLORAN: Not wi t hst andi ng
your argunents, M. LaRose, |'mgoing to grant
the motion to quash. | find that based on the
argunents today and yesterday and the notion, |
do find it overly burdensonme, unreasonable, and
in addition, there's no evidence to show that the
Agency consi dered these requested docunents at
the tine it made its permit determ nation, and |
woul d al so grant the Agency's notion that this
i ncl udes at the concl usion of the hearing that
the Agency is not required to provide any

docunents pursuant to the subpoena duces tecum
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and as you know, M.

LaRose, you nmmy appeal a

hearing officer's order to the Board if you fee

it is a wong decision

i ncluded in the new --

MR. LaRGCSE:

Is that something that's

is that -- there's new

regul ati ons now, new rules as of January.

appeal

order,

Is that

the sane as it was or

rul e, the hearing

officer

has t hat

L. A. REPORTI NG (312) 419- 9292

changed?

know.

| ook.

matters or do we want to get

HEARI NG OFFI CER HALLORAN:  That

We could -- at

It's in 101, |

I don't
recess, | could take a
believe. |'mnot sure.

Wth that said, any other

prelimnary

right to the --

believe it's petitioner's fourth witness.

MR, KIM

I was wondering if the hearing

officer was going to enter an order on the notion

not on the notion,

but on the issue about the

exhibits and case | aw that was provided at the

end of the day yesterday?

HEARI NG OFFI CER HALLCRAN

referring to Exhibits 00 and PP? |'l|

t hat

ruling,

M.

Ki m

Are you

reserve

274
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MR. KIM Thank you

MR. LaROSE: M turn? The petitioner
calls Van Silver as its next witness.

HEARI NG OFFI CER HALLORAN: M. Van Sil ver,

pl ease step up. Swear himin.

L. A. REPORTI NG (312) 419- 9292
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(Wtness sworn.)
WHEREUPON
V AN SI LVER P. E
called as a witness herein, having been first
duly sworn, deposeth and saith as follows:
DI RECT EXAMI NATI ON
by M. LaRose
Q Take a seat, please, sir.
Coul d you state your nane for the

record, please?

A Van A. Silver.
Q M. Silver, by whom are you enpl oyed?
A Andr ews Environnental Engineering,

I ncor por at ed.
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Q And is that enployment on a full-tine
basis or a part-tine base?

A No. It's on a part-tine basis.

Q And what is the nature of your enploynent
wi th Andrews Environnmental Engi neering?

A | perform geotechnical studies for the
different SI GMODs and ot her projects.

Q Sir, 1'mgoing to hand you what's been
previously marked as Exhibit F and ask you to

take a | ook at that, please.

L. A REPORTI NG (312) 419-9292
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Sir, what is that?
A This is ny, what | would call, resune.
Q And is this the resune that you provi ded
me in Novenber of the year 2000 that | then

provided to M. Kimin discovery in this case?

A It is.
Q Could you briefly go over the -- let ne
back up.

You call yourself a geotechnical
engi neer. Could you explain for the hearing
of ficer and the Board what it
is -- what geotechnical engi neer neans?

A Ceot echni cal engineering is an outgrowh
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of soil and foundation engineering. It's made up
of two phases; basically, soil mechanics and
foundati on engineering. It's been devel oped
during this century. It has always been taught
as a part of civil engineering until recent
years. |It's becom ng nore and nore of a subject
all initself, and so | have a master's of
science in civil engineering with a strong

geot echni cal option

Q And in addition to your naster's of

science, you have a BSin civil engineering from

L. A. REPORTI NG (312) 419- 9292
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the University of Utah that you obtained in 19527
A That is correct.

Q And then you went on to U of | and

recei ved your M5 in civil engineering

in '56, correct?

A ' 56.

Q Now, the M5 in '56, did it have a
particul ar concentration or --

A It was oriented toward soil nmechanics and
foundati on engi neering aspects of the civil
degree.

Q Was that the predecessor of what they now
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call geotechnical engineering?

A That is correct.

Q In '56, did they even have the term

geot echni cal engi neeri ng?

A No, sir.

Q Did you have any continui ng education
after your MS degree at U of |

in'567?

A In 1969, | attended the sixth soi
mechani cs program at Harvard University under the
directorship of Arthur Hasagrandy, who was one of

t he outstandi ng founders and teachers in the soi
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mechani cs and foundati on engi neering arena and he

had been at Harvard for quite a nunmber of years.

Q And did you conpl ete that progranf
A Yes, sir.
Q Sir, under the general infornmation --

Strike that. Let's back up

I want to tal k about your
professional certifications. Were are you
licensed presently to practice geotechnica
engi neering?

A State of Illinois. M original license
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was in 1962. |'malso licensed in the state of
Indiana. M original license dates all the way
back to 1957 in the Commonweal th of Pennsyl vani a.
Q The Pennsylvania license is no | onger
active; is that correct?

A It is no |onger active.

Q Is it that you don't have a license or
that you've transferred it to an inactive status?
A I nacti ve status.

Q The general introduction portion of your
curriculumvitae tal ks about, about hal fway down,
mass, slash, slope stability using the PC STABL

conput er program bearing capacity, settlenment,

L. A. REPORTI NG (312) 419- 9292
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and swel |
I's that sonme of the things that you

did on this particular project, the Mrris

Community Landfill Project?
A Yes, sir.
Q Let's tal k about the PC STABL program for

a second. Explain that to M. Halloran and the
Boar d.
A The PC STABL program was devel oped at

Purdue University, oh, in the early '80s
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believe it was by the -- for the Indiana H ghway
Conmi ssion to investigate slope stability of
t heir hi ghway enbanknents and cuts, and it's a
very easy program It's been well accepted and
over the years different states are using it and
it's well accepted within the EPA organi zation.
W're on the fifth generation in that
program It's the PC STABL 5M stability program
Q Bear with ne just a second. | need to get
nmy gl asses out of ny coat here.
Sir, did you actually use the PC

STABL 5 programto make some calculations in this

case?
A For this study, yes, sir.
L. A REPORTI NG (312) 419-9292
280
Q Looki ng down the Il eft-hand side of the

first page of your resume, you did a publication
in October of 19777

A That is correct.

Q kay. And is that the npbst nmjor
publication that you've been involved with?

A Yes. That was based on the studies that
we had done at that Coal Creek CGenerating Space

in North Dakota, which was an unusual rock
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foundati on and had special characteristics and we
wrote the paper on that.

Q You've listed on here two landfills that
you' ve worked for.

O course, we know for sure that you

wor ked for Morris Comunity Landfill, right?

A Correct.

Q Before we tal k about the two that are on
here, are there any other landfill projects in

Il1linois that you worked on that aren't listed on

your CV?

A Di xon GROP; Rochell e Municipal; Livingston
Landfill; Livingston County Landfill, Parcel D
Hoopest on, which is now, | believe, called
Il1linois Landfill; Landfill 33 near Effingham

L. A REPORTI NG (312) 419-9292

West End Disposal, which is in progress with the
Agency, | believe; and Sanganon Valley, which is
in progress with the Agency, and that's | ocated
in Springfield and then Macon County Landfill.
Q Ckay. Now, with respect -- you said that
you wor ked for these.

Did you do any work for any of this

list of landfills with respect to their
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significant nodification application?

A They were all SI GMODs.

Q And were they all SIGVMODs as they rel ated
to your expertise, geotechnical engineering?

A Yes.

Q And did they relate to the subexpertise in

the area of site stability?

A Yes.

Q And site stability as it relates to the
IIlinois Landfill Regulations, correct?

A That is correct.

Q kay. Tell ne alittle bit about Upper
Rock Island Landfill, what you did there.

A Upper Rock is unique. It's up in the Quad

Cities area, and it's located within a mle or a

mle and a half of a nmjor seismc experience

L. A. REPORTI NG (312) 419- 9292

event nmany, many years ago

As it turned out, the geology is such
that | had to eventually wite two SI GMODs
i nvol ving the geotechnical portion because the
one side was sonewhat similar to what we have at
Morris involving shall ow coal mines which were

exposed and then the other side of it was a deep
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gl aci al deposit involving sedi nent.
So it was two entirely different

geot echni cal soil nechanic foundation problens.

Q Is it fair to say, sir, that for that
particular landfill, the Upper Rock Island
Landfill, you did two stability studies?

A Two stabilities.

Q On the sane landfill?

A The sane landfill.

Q Tell us a little about the Macon County
Landfill.

A The Macon County Landfill is situated on
the sout hwest of side of Decatur, Illinois, in

Macon County on the North Bank of the Sanganon

River, whichis -- it's all glacially deposited
material. |It's particularly in section four that
| believe we were -- did nost of nmy work.
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We thought it was a routine glacial
site until we discovered a buried channel that
was just a few feet wide that was transnmitting as
much as 150 gallons of water a minute, and we
first noticed this during excavation and bottom

heave and we had to quickly drill nore borings
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and install wells and subsequently had to bring
in vacuum punps to withdraw the water to nmaintain
stability of that site during construction

Q Sir, to the best of your know edge, was
the work that you perforned in the Upper Rock

I sland Landfill, |'m backtracki ng on you now,
approved by the Agency?

A Yes.

Q kay. And the sane with respect to the

work that you performed on the Macon County

Landfill?
A That is correct.
Q These other landfills that you tal ked

about stability studies, we know that the Agency
had a problemw th your stability or with the
subsi dence issue as it relates to the Murris
Landfill and, therefore, the things that were

proposed with respect to the deep wells were

L. A. REPORTI NG (312) 419- 9292

deni ed, but all of these other landfills, the
wor k that you've done, generally has been
accepted by the Agency?

A Yes.

Q Sir, let's talk about the work that you

284
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perfornmed on the Morris Conmunity Landfill site.
When did you first perform any work

regarding Morris Community Landfill?

A It dates back to the sunmer of 1996.
Q And what did you do in the sumer of 1996?
A In 1996, it was basically the geotechnica

requirenents to nmeet the regul ati ons, Sections
811. 304(a) through (d) and 305(a), and it was to
show the capability of the area to sustain the

| oadi ng, that settlenents would be within reason
that the stability of the slopes would be -- neet
specs and the capacity factor of safety would be
satisfactory.

Q Did you prepare the nmass stability report
that was included in the original August 5th,

'96, application?

A | did.
Q That's your work?
Yes.

L. A. REPORTI NG (312) 419- 9292
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Q At that tinme, sir, was there even any
suggestion or proposal that there be a deepwel
groundwat er renedi ati on progranf

A. No, sir.
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Q At that tinme, was there even any
suggestion that there night have been underm ni ng
under the site?

A No, sir.

Q At that tinme, was there any suggestion
that anything other than a groundwater and
receptive trench was going to be used and that's
what was bei ng proposed by Andrews?

A Not to my know edge.

Q Sois it fair to say that your '96 nass
stability analysis didn't take into consideration
t hose factors?

A That is correct.

Q Okay. When was the next invol verent that

you had regarding the issues of stability at the

Morris Conmmunity Landfill site?

A It was in the spring of 1999.

Q How did you cone to be contacted?
A Cont act ed?

Q Yes.

L. A REPORTI NG (312) 419-9292
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A | had a call from Andy Li mer, a geol ogi st
with Andrews. | knew that the drilling work had

been going on. | knew that punping tests were
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bei ng conducted, but Andy called and said with
t he additional borings they were becom ng quite
suspi ci ous of a subsidence issue, stability

i ssue, the relationship between the two, and

woul d I back up and review the '96 report and see

if my stabilities were still applicable.

Q And the issue at that point was stability,
correct?

A Stability.

Q kay. Did he tell you that as a result of

additional testing that Andrews had been told by
somebody that they believed the site to be
under mi ned?

A Yes.

Q And who was that sonebody that he rel ated
to you told themthat the site was underni ned?

A | believe it was M. MDernont and M. Limer
rel ayed that information to ne.

Q Okay. When you say that MDernont and

Li mer relayed the undernmining information to

you, did anybody from Andrews Environnental

L. A. REPORTI NG (312) 419- 9292
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Engi neering tell you in the spring of 1999 that

t hey thought there m ght have already been sone
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subsi dence on the site?

A Yes.

Q When you gave your deposition in this
case, do you renenber being asked a sinilar
guestion |like that and you gave kind of the
opposi te answer?

A That is correct.

Q M. Kimasked you if they had told you
about this and you said no, right?

A That is correct.

Q Ckay. Sonetine after your deposition, you

had a chance to reviewit, correct?

A. That is correct.
Q And you called me up and sai d what?
A. | said |'ve had a chance to think about

it, and | do recall that it had been nmentioned to
me at that tinme that there was possible

subsi dence.

Q Okay. You asked ne if you could change
your deposition?

A That is correct.

MR KIM (Objection, |eading.
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HEARI NG OFFI CER HALLORAN:  Overrul ed.
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BY MR, LaROSE:

Q What, if anything, did you ask nme about
that issue, sir?

A Wll, | saidIl'd like to change it, if
possi bl e.

Q VWhat did | tell you?

A You'll try it.

Q kay. And we tried it and it didn't work
because | was unaware that the rules had
changed.

A | just blew the answer. That's the sum
and substance of it.

Q Sir, whether or not they told you about
t he i ssue of subsidence, did you do
recal culations in 19997

A Yes.

Q Okay. And what, if any, effect of the
i ssue of subsidence did you include in your
cal cul ati ons?

A Wel I, when the word subsidence cane up and
the fact that we now knew t hat we had underground
m ning, | automatically just backed up and said

this has been 40 years ago. | need to consider

L. A. REPORTI NG (312) 419- 9292
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the fact that it has occurred and for mny purpose,
| assuned that it was 100 percent conplete.

Q Ckay. When you say you assuned that it
was 100 percent conplete, what do you assune was
100 percent conpl ete?

A That the subsidence was conpl ete, that
there were no basically open voids. W had seen
no si nkholes. W had not seen anything of major
consequence leading us to believe that it was
still going on.

Q So how did you factor in to your
calculations the fact that you believe the
subsi dence had al ready occurred?

A Well, | went back to nmy '96 report, the
shear strength parameters that | used in those
eval uations as far as the underclay was concerned
and the mine spoil and the coal itself, | reduced
t hose values and redid the stabilities.

Q You reduced the values to take into
consi deration the subsidence issue?

A That is correct.

Q Sir, did you make a report then to Andrews
Envi ronment al Engi neeri ng about your

recal culations in '99?

L. A. REPORTI NG (312) 419- 9292
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A Yes.
Q And that report was then subnitted as part

of a '99 update to the stability by Andrews to

t he EPA?

A That is correct.

Q And that's included in the record in this
case?

A That is correct.

Q In Septenber 1999, the permt applications

that you worked on were denied, correct?
A That is correct.
MR KIM (Objection. | have no problem
novi ng the testinmony al ong, but these are al
| eadi ng questi ons.
HEARI NG OFFI CER HALLORAN: M. LaRose.
MR. LaROSE: That's fine. | amjust

trying to nove it along, and | think on any

substantive point, |I haven't asked hima single
| eadi ng question, but I'Il ask nore nonl eadi ng
guesti ons.

BY MR LaRGCSE:
Q Sir, what happened in Septenber 1999 with
respect to the pernit, if you know?

A | received a copy of a letter to Andrews

L. A REPORTI NG (312) 419-9292
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signed by Joyce Mini e denyi ng a nunber of things
specifically relating to geotechnical -- it was
poi nt nunber five and the section nunbers

811. 304(a) through (d) and 305(a).

Q Okay. And were you given |later on any

assignment with respect to those denial letters?

A Yes.
Q When was that?
A. Vell, within the next nonth or so to

respond to that denial

Q To the denial points in that letter?
A That's right.
Q Ckay. Did you performthen additiona

cal cul ati ons?

A Yes, sir

Q Ckay. And when was that?

A That woul d have been in late 1999 and
early 2000

Q Ckay. And did the additional calculations

that you performed end up in the application, if

you know?
A Yes, sir.
Q Ckay. And that was part of the May 2000

submittal and it was a nmass stability and
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subsi dence study?

A That is correct.

Q What, if any, additional infornmation did
you have in your possession in late '99, early
2000 that you didn't have either in '96 or '99
when you did the first two projects?

A Wel I, we had additional borings as part of
the '99 drilling and punping test program W
had additional information we thought as far as
t he subsi dence was concerned. W thought their
i nformati on was better and nore conpl ete.

Q What, if anything, did the information
tell you about your initial assunption that the
site hadn't subsided?

A It confirmed it.

Q kay. Sir, did you prepare new

cal cul ations then for the 2000 report?

A Yes, sir.
Q kay.
MR. LaROSE: |I'mgoing to -- before we do
that, | would nove M. Silver's resunme, Exhibit

F, into the record, please
HEARI NG OFFI CER HALLORAN. M. Kinf

MR KIM No objection

L. A REPORTI NG (312) 419-9292
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HEARI NG OFFI CER HALLORAN: Exhibit F is
adm tted.
BY MR LaROSE:

Q Sir, we put on the easel what we've
previously marked as Exhibit CC, which, for the
record, appeared in -- appears in two places in
the record, but one place where it appears is
volume B -- |I'msorry, parcel B, volune one, page
260.

Sir, what is that chart?

A Well, it is a chart showi ng the shear
strength paraneters that | used in the PC STABL
programto conpute the factor of safety for the
mass stability report.

Q kay. And that's part of the nass
stability and subsi dence analysis fromthe May
2000 report, correct?

A That is correct.

Q Can you explain to M. Halloran and the
Board what this chart means?

A This is a summary of everything that we
used to input into that conputer program and if
I can find it on there, in this particul ar

program we used ten different |ayers of
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strati graphy of the upper soils, the rock, the
coal, municipal solid waste. They're not
necessarily in order as they're shown as we've
i nput theminto the program

Q When you say the ten different |ayers,
does that appear on the left-hand side of this
chart?

A That appears on the |l eft-hand side, soil
that columm right there.

Q What's the next colum?

A The next columm is the soil, rock waste,
and mning materials. That's the definition of
the -- nunber one was unweat hered Pennsyl vani an
shale. Cbviously, that is the basal material
On top of the Pennsylvanian shale is the in situ
underclay, which is nornally found under
bi t um nous coal | ayers.

Q By the way, sir, we're trying to be high
tech here with that thing. |If you feel nore
confortable just stepping up and pointing to it,
go ahead and do that.

A If that's all right. W have the in situ
coal. Then above that, slightly weathered,

noderately hard shale. Under the surface, we
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have the glacial drift, brown silty clay, and
then we have materials which | termmne spoil or
col | apsed and sl unped overburden. Then the main
load itself, the municipal solid waste, and then
at Morris, we have the separation |ayer between
the old and the proposed new, the conpacted

i mpervious silt clay silt, and then the fina
cover consisting of the sem -conpacted vegetative
layer, and then | later went back and put in

anot her |ayer of weathered clay sandy silty

shal e.

Q Sone of these |ayers were put in here,
were they not, fromactual boring |ogs that you
had in your position?

A That is correct.

Q And others, like the last two, aren't even

there yet. So you just assune they were going to

be there?
A Well, that's right. The vegetative cover
and the -- a lot of the municipal solid waste is

not there yet.
Q Okay. Now, to the third colum, the unit

wei ght moi st, slash, saturation pcf: varies.
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A Okay. Let me diverse here just a bit.
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When we're dealing with soil nechanics, the
characteristics of soil and rock, we have the
natural noisture content. W have the dry unit
wei ght. W have the conpressibility factor

and we have the shear strength factor, and we use
themall in stability analysis.

This is a unit weight of each of
these nmaterials, and this is the generally dry
material or we assune it to be dry. Well, no.
I"msorry. It says noist. So we use the noist
unit weight and the saturated. These are pounds
per cubic foot of each of these materials that we
i nput into the program

The fourth colum and the nost
i mportant probably is fromthe stability
standpoint is the shear strength of the
materials. W're dealing with a long-term
| oadi ng condition, seismc |oading, and when you
get into the |Iong-termloadi ng, cohesion
generally drops off to nearly zero and we're |eft
with -- this should be the angle feet in degrees

and these are the friction angles of each of
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Q Now, sir, did you do anything to the shear

L. A REPORTI NG (312) 419-9292

strengths, what you termed as the nost
i mportant?

Did you nake any adjustnments to the
shear strengths based on the information that you
had i n your possession?

A The shear strengths of soil rock |ayer
nunber two, three, and -- two, three, and six |
reduced by as nuch as 20 to 30 percent to account
for the subsidence effect because that woul d be
the main ones affecting the factors of safety.

Q I"mstill trying to understand this stuff.

So bear with ne if | ask a stupid question

If you left the shear strengths where
they were w thout reducing them would that give
you a higher factor of safety or a |ower factor

of safety?

A It would give me a higher factor of
safety.
Q kay. So that by reducing the shear

strengths in your calculation, you actually cane

up with a lower factor of safety?
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Q By reducing the shear strengths, were you

bei ng nore aggressive or nore conservative?
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A More conservative.
Q Ckay.
MR LaROSE: Sir, | would nove the
i ntroduction of Exhibit CC into evidence.
HEARI NG OFFI CER HALLORAN: M. Kim
MR KIM No objection.
HEARI NG OFFI CER HALLORAN: Exhibit CCis
admi tted.

BY MR LaROSE:

Q M. Silver, you can still stay up here
because | want to show you sonething else that's
on the flipside of this. This is Exhibit AA

Sir, what is Exhibit AA?

A Well, that is a Mass/d obal Stability
Anal ysi s For Long-Term Loadi ng Conditions Using
Resi dual Shear Strengths based on those that 1've
shown in table one.

Q Now, this is -- the top part of the graph
is that the result of the PC STABL runs?

A That is correct.
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Q Okay. Now, could you explain -- let's
take -- you ran the table it looks Iike on this
table two -- excuse ne.

You ran the programit | ooks like on
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table two for three different groundwater
el evati ons, correct?

A That is correct.

Q What el evations did you run it for?

A | ran it for 509, 506, and 503.

Q Let's just take 509, for exanple, and
explain why there's several nunbers at 509 for
the Board and M. Halloran

A | used four different search nethods for
the stability, the Bishop, Janbu, and the
Ranki ne, and then the Spencer specified surface.
So we're dealing both with static em ssions and
seismc. Generally speaking, we don't have
probl ems nmeeting the static. |It's that long-term

seismc that is generally the controlling factor

of safety.
Q Is that |ike the earthquake thing?
A Yes.

Q | mean, you're trying to protect -- you're
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trying to make sure that the stability of
what ever it is you're building is going to
wi t hstand an eart hquake?

A That is correct.

Q So why is there three different
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cal cul ati ons then at 509?

A Basically, to test the section that | had
chosen to see maybe which best suited the
conditions that are there, and as it turns out,

t he Ranki ne Bl ock Search is the preferred method
because you can isolate a slippage zone, and then
if there has been subsidence, even though it may
be conpleted, that is still considered probable
failure zone.

Q By the way, this docunent was included in

the May 2000 report?

A That is correct.
Q And it is, for the record, in both
vol unmes, but it appears that volune -- |I'msorry,

parcel B, volune one, page 262.
So at 509, sir, what, if any,
conclusion did you reach as to whether the

stability of the landfill met the 811 regs?
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A I"d like to refer to Iines 19 and 20. At
el evation 488, | conclude that the seisnmic factor
of safety was 1.35, which is greater than 1.3
point, and then for the Spencer nmethod, it was
even higher, but for the purpose of this

analysis, | would prefer to just go with the
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Ranki ne Bl ock search

Q So at 509, what was your conclusion as to
whet her it met --

A It net the specifications. It net the

regul ati ons.

Q You did simlar calculations then at 506,
correct?
A. At 506, line 26, the seismc factor of

safety was 1.44, which is an inprovenment of not

quite ten percent fromwhat it was at 509

Q 506, that's the groundwater elevation
| evel ?
A That is the groundwater el evation. That

was one of the elevations that | was told they
woul d be |l owering the water table too.
Q So when you got -- when you | ooked at 506,

groundwat er el evation 506, did the stability get
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A It was greater because at 509, it was
1.35. At 506, it was up to 1.44 or an increase.
Q And at 503, what happened when you ran the
same cal cul ati on?

A The sane thing. Line 36 was showing to be

1.51, a definite trend greater factor of safety
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with the | owering of the water |evel.

Q Did you present these initial calculations
to M. MDernont?

A Yes.

Q Did he then call you and ask you to do
something in addition to that?

A He suggested to ne that it mght be
necessary to go to elevation 490 and what did
think, would it still be safe, and | said yes,
because | saw the definite trend we had, three
points, and | very quickly extrapol ated down to
el evation 490 and even 480 and it was going to
neet the factor of safety at all points in
bet ween.

Q So you didn't actually conduct at the tine

that this docunent was submitted cal cul ati ons
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A No, | did not.

Q You extrapol at ed?

A | extrapol at ed.

Q Based on the known val ues that you had?
A That is correct.

Q There was a percentage of increase in the

factor of safety from 509 to 503
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Was it that you were expecting that
to continue down to |ower |evels?

A Yes.

Q Did you indicate anywhere on Exhibit AA
that you had extrapol at ed?

A Yes.

Q Ckay. And could you point that out to M.
Hal | oran and t he Board?

A This states that | had cal cul ated at 509,
506, and 503, and since we were assuning the
going unit at -- be no | ower than 480 and that
woul d be the absolute | owest el evation from which
groundwat er coul d be punped at any time, know ng
that we were increasing at the slight rate for

every three-foot drop, | just nade a straight
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line extrapol ation of that data down to el evation
480, and it was -- the 1.4 is a very conservative
estimate based on extrapol ation

Q You actually tell themin this docunent
that was submtted to the EPA that you

ext rapol at ed?

A Yes.

Q And you thought the extrapol ati on was

probably conservative and the actual factor of
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safety --

MR KIM (Objection. That's a |eading
guesti on.
BY MR LaROSE:
Q Sir, what did you feel about the
ext rapol ati on?
A | felt perfectly confortable with it
because | had three points of known data that |
was confortable with. They were increasing, and
the only changing factor in the entire program
now was a three-foot differential drop every tine
in the water level, and | saw a pattern, and |
considered the trend and accepted it.

Q Sir, in your deposition in this case -- by
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the way, you've read the depositions of Ms. Roque

and Ms. Thompson?

A Yes.

Q They offered some criticismof the fact

that you extrapol ated rather than cal cul at ed,

correct?
A Yes.
Q And, in fact,

same criticismand probably is about to in a few

m nutes, right?

M. Kimhas offered that

L. A. REPORTI NG (312) 419- 9292

A | suspect so.

Q I suspect so too.

As a result of that, did | ask you to

do any tests to test your extrapolation?

A Yes.

Q And did you performthose tests?

A Yes.

Q When?

A VWell, it's been within the |ast few weeks

that | went back

| ooked at the condition

even went a little bit nore conservative than

what this is based on, and | cal cul ated or

wi th the conputer,

went 509, 506, 503, 500,

305
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495, | believe, and then 480 or 490.

Q Sir, do you think, as a denonstration
anyway, that it would be instructive for the
techni cal people in the Board and the Board

nmenbers thensel ves to see the results of that

cal cul ati on?

A

Q

Exhi bit AA into evidence,

I think it would be.

Ckay.

MR LaRCSE: | woul d nobve adm ssion of

MR KIM No objection.

M. Hall oran.

L. A. REPORTI NG (312) 419- 9292

HEARI NG OFFI CER HALLORAN: Exhibit AAis

adm tted.

BY MR

Q

previously marked, M. Silver,

| recei

LaROSE:

' mgoing to show you what's been

MR LaROSE: M. Halloran, for

as Exhi bit DD?

t he record,

ved this docunment in this formfor the

first time this norning and showed it to M. Kim

for the first tinme this norning.

BY MR

Q

LaRCSE:
Sir --

MR KIM M. Hearing Oficer,

I'"msorry.
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Before we even go into this,

we can save sonme tinme. | don't think any

I'"mgoing to see if

di scussion or any questioning on this docunent is

at al

just asked and M. Silver

rel evant and should at all be considered.

M. LaRose has just testified --

has

has just testified this

i nfornati on was not prepared up until just a few

weeks

ago. M. LaRose said he's just now

received a copy of this. W, obviously, just

have seen a copy of this. This is not in the

application.

t he Agency reviewed, and it should have no

L. A REPORTI NG (312) 419-9292

This has nothing to do with what

bearing. It's not relevant. It shouldn't even

be di scussed.

offered as direct evidence in this case,

denpnstrati ve evi dence,

state

HEARI NG OFFI CER HALLORAN. M. LaRose.

MR LaROSE: Sir, this is not being

of Illinois -- the Board doesn't really

have any particular rule that relates to

denpnstrati ve evi dence,

state

f avor

and the courts in the

but the courts in the

but as

of Illinois have all said that the courts

the use of denpnstrative evidence if

it
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will help the trier of fact understand an issue.

The issue in this case that we're
trying to help the Board understand is the issue
of extrapolation. There's no doubt that M.
Silver extrapolated. There's no doubt that he
didn't conduct the cal cul ati ons down from 503 al
the way down to 480.

He's been criticized very heavily
because of that. W are trying to explain to the
Board the theory of extrapolation and trying to
show themthat by test M. Silver's theory of
extrapol ati on was not only a valid one, but one

that should be recognized by this Board. It's

L. A. REPORTI NG (312) 419- 9292
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not offered as direct evidence. It's offered as
a denonstration, and | woul d suggest that it's
of fered as a good denobnstration

HEARI NG OFFI CER HALLORAN: M. Kim

MR KIM Wll, M. LaRose can
characterize this as any type of exhibit he
wants, but he just stated this is being put forth
to denmonstrate that M. Silver's actions were
justified and were correct, which basically neans

we're trying to -- we're going to use this
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docunent to show t hat what

application was correct.

There's nothing --

itself is not

of f somet hi ng

in the application.

He can't argue

he has here in the

but this docunent

not in the application prepared

just a few weeks ago to try and support what the

Agency had before us.

unfair position because we didn't

i nformati on before us.

It obviously puts us at an

have this

We only have the information in the

application.

That's all the Board shoul d consi der

docunent shoul

That's all he should testify to.

dn't cone in.

Thi s

MR LaROSE: Could | make a coment on

L. A REPORTI NG (312) 419-9292

that, sir?

HEARI NG OFFI CER HALLCRAN

MR LaROSE:

Yes,

you nay.

If you look at this docunent,

Exhibit DD, |ook at the curved line farthest to

the to the right,

application.

application.

did. You could see the dotted line is the

ext rapol ati on.

That's exactly what's in the

that's exactly what's in the

That's the extrapol ation that he

So they did have at

| east

hal f of

309
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this information in their possession
They now criticize it w thout having

conducted any test to confirmit. [|'mnot
offering it for direct evidence. |'moffering it
as a denonstration of M. Silver's theory of
extrapolation. | think it's instructive.
certainly think that it's relevant in that M.
Kimis going to get up in about two seconds and
tell M. Silver that he didn't do the right thing
because he extrapol ated i nstead of cal cul at ed.

HEARI NG OFFI CER HALLORAN: | will sustain
the objection. This was not before the Board
when it nade its permt determi nation. However,
you're nore than wel come, M. LaRose, to make an

of fer of proof and the Board will take a | ook at

L. A. REPORTI NG (312) 419- 9292

it and whether they see fit that --

MR, LaRCSE: | would like it to be
admtted as an offer of proof, and because of
that, just so we have the foundation for it, I'm
going to ask hima few questions under an offer
of proof, if that's okay?

HEARI NG OFFI CER HALLORAN: That's fi ne,

M. LaRose.
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MR. LaROSE: Thank you.
BY MR, LaROSE:

Q Sir, could you get back up here and just
expl ain what you did.

A This is a graph of groundwater el evations
on the vertical and on the horizontal. It's
factors of safety going from1l.1 to 1.8. W have
a required mninumfactor of safety of 1.3. This
is the Agency mini num requirenent.

The 2000 report conputer run nunber
19 gives us this factor of safety, which is a
little bit nore than 1.3. |n conputer run nunber
26, you see we're over here at three-foot drop in
the water -- groundwater elevation. W're up to
about 1.42 for another three-foot drop. We're up

here around 1.47 or 1.48.
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Q Sir, let ne stop you right there.
At the run 36 at groundwater
el evation 503, that's where your cal cul ations
under the 2000 subnittal actually stopped?
A These were all cal cul ated val ues, and
that's where | stopped.

Q Those were the actual cal cul ated val ues --
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A That was the actual cal cul ated val ues.

Q -- in table two?

A That is correct.

Q And the dotted line represents what then?
A The dotted |line represents the best fit of

these three points extrapol ated down to the

el evation 490. | said at the bottomof table two
that it would at |least meet 1.4, which is back
here. | was being extrenmely conservative. Here
it is about 1.71, but the dashed |ine indicates
this is an extrapolated value. This is a
procedure that we use in engineering, not only in
this field, but alnmost in any area of civi

engi neeri ng where you resort to extrapol ation
when we see a definite trend, and you don't find
a better trend than these three points here to

define that curve.
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Q In your professional engineering opinion
was it appropriate to use extrapolation in this
particul ar case?

A Yes.

Q And did you do anything then to test

whet her or not your extrapol ati on theory was
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correct?
A Wel |, when the question cane up, | went
back and | nmde sone assunptions a little bit

nore conservative.

Q You're now referring to the curved line on

the left side of Exhibit DD?

A That is correct. The solid line on the
left-hand side here is a result of one, two,
three, four, five conmputer-generated sl ope

stabilities, and this is the -- this is a

pattern. This is a trend, and it correlates very

well with the extrapolated Iine that |'ve drawn

in.

Q Why didn't you just calculate the
extrapol ated |line as opposed to cal cul ati ng
somet hi ng nore conservative?

A Every tine | get into this problem |

al ways back up and put a little bit nore

L. A. REPORTI NG (312) 419- 9292

conservatisminto nmy assunptions to nake sure
that I'mon the conservative side.

Q You try to be on the safer side?

A That is right.

Q kay.

313
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MR. LaROSE: Again, M. Hearing Oficer, |

don't think | actually did this, even though you

sustai ned the objection, | would nove adm ssion
of Exhibit DD. | probably know what the ruling
is going to be and I'Il accept that, but fornmally

for the record we nove the adm ssion of DD as a
denonstrative aid to help the Board understand
the i ssue of extrapol ation.

HEARI NG OFFI CER HALLORAN: That motion is
denied. It will be admtted as an offer of proof
however .

MR. LaROSE: Thank you, very nuch.

HEARI NG OFFI CER HALLORAN:  Thank you.

BY MR LaROSE:
Q M. Silver, you can take your seat.

Sir, then your conclusions with
respect to whether the site neets the slope
stability factors of safety under the applicable

I1linois regulations is what?

L. A REPORTI NG (312) 419-9292
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A Well, | concluded that it does neet the
m ni mum requi renents of 1.3 for that seisnic
factor of safety.

Q Under 811.304(d)?
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A That is correct.

Q What about the | oad-bearing capacity
stability of this particular landfill?

A That's a bearing capacity. This landfil
is setting on very stable naterial. It's

basi cally sound rock, high on the profile. The
glacial till overlying that rock is stable. The
subsi dence, as far as |'m concerned, has

occurred, and the underlying Pennsyl vani an shal e

is extremely stable. The landfill itself is a
half nmile square in round nunbers. 1t's not
going to sink. It's not going to shift. It just

nore than neets the m ni numrequiremnment.
Q When you say the mnimumrequirenents, you

mean the mnimumrequirenents for a factor of

safety --

A That is correct.

Q -- out of 811 regul ations?

A Yes.

Q Sir, again, you've read Ms. Thonpson's and

L. A. REPORTI NG (312) 419- 9292

Ms. Roque's depositions, correct?
A Correct.

Q And sone of their criticismof -- | won't
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even call

to your wor

it criticism

Sone of their concerns with respect

k were related to a report called the

Morris EI'S which was prepared for the USEPA in

1981, correct?
A That is correct.
Q Are you famliar --
MR KIM Streator.
MR LaROSE: Did | say Morris?
MR KIM Yes.
MR. LaROSE: Sorry, Streator EIS 1've

said it so

many tines |'ve confused nysel f.

BY MR LaROSE:

Q Sir,
El S?

A Yes,

Q Ckay.

of the Streator

are you famliar with the Streator

sir.
And have you | ooked at that

ElIS report that relates to the

geol ogy under Streator?

A Yes, sir.

Q Are you famliar with the basic geol ogy
L. A, REPORTI NG (312) 419-9292

under the Morris site?

portion
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Q And your familiarity with the basic
geol ogy under the Morris site cones from what
source?

A It cones from Andrews Environnental
They' re geol ogi sts who have researched this
specifically for the Mrris area based upon their
findi ngs and borings, and the geol ogy that | use
in my reports are based on their geol ogic
findi ngs.

Q And their geologic findings as were
i ncluded in the application?

A That is correct.

Q Ckay. Have you taken a | ook at the
geol ogy that underlies the site that was
investigated in Streator and the geol ogy that
underlies the Moxrris Conmunity Landfill site from
a conpari son standpoint?

A Yes.

Q ' mgoing to show you -- |'m probably
goi ng to nake you get back up again too.

A That's all right.

Q ' mgoing to show you what's been narked

L. A REPORTI NG (312) 419-9292
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as Exhibit D2 and ask you to take a | ook at that,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

pl ease.

Sir, just as a matter of background,
the right-hand side of that page where there
appears to be the colums fromthe Letco borings
and fromthe geologic literature, where does that

i nformati on cone fronf

A This is out of an EIS report.
Q Is it verbatimout of the EIS report?
A Yes. This is printed right out fromthe

Q And the left-hand side of this page that
says Morris geology fromthe Mrris borings,

where did that informati on cone fronf

A That was generated fromthe Andrews'
geol ogy.
Q Okay. Could you discuss just in general a

conpari son of the two geologies as they relate to
the issue of subsidence?

A When | | ooked at the Streator report, this
is what the literature says fromthe Illinois
State Ceol ogical Survey.

Q When you say this, that's the columm on

the right-hand side of Exhibit D2?

L. A. REPORTI NG (312) 419- 9292
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A On the right, and LETCO had nade a series
of borings in the Streator area.
Q And that's the colum kind of down the

nm ddl e of the page?

A This is the mddle colum, yes.
Q kay.
A And the correl ation between those bori ngs,

the literature and the actual borings, appear to
be pretty good. M problemcanme in sone of the
termnology | did not find over in the Andrews
report for the Morris site.

Q Now you point to the far left-hand side --
A To the far left-hand side.

Q -- of Exhibit D2? Thank you.

A Back over on the right-hand side here,
we're tal king about the brereton |inestone

primarily and nost significantly the Herrin No. 6

coal seen.
Q Why do you say that that's significant?
A Because the Herrin No. 6 is a well-known
coal unit throughout the state of Illinois, and
woul d expect if the geology -- if the geologic
sections were both -- were the same at both

sites, then | would expect to see an indication

L. A REPORTI NG (312) 419-9292

319



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

of this Brereton |linestone, Herrin No. 6, and
sone of these other geol ogic termnol ogies, but |
never saw anything over here on the | eft-hand
side specifically for Mrris, and then | can't
gquote the page, but it also states in their
sunmary that the el evation of the -- the | owest
el evation of the No. 6 Herrin coal at Streator
it gave elevations, the range of elevations, and
when | | ooked over here, whatever coal this is,
which is called the Mdxrris No. 2, there is a 60
-- up to a 60-foot differential between the
| owest elevation of the Herrin No. 6 at Streator
and the top of what we had at Mrris, and it
began to dawn on nme that we do not have the sane

geol ogi c section at Morris as reported at

Streator.

Q Is the Herrin No. 6 coal present under
Morris?

A No.

Q Okay. What, if any, significance did the

Herrin No. 6 coal have to the subsidence probl ens
at Streator?
A Well, for one thing, the entire geol ogic

section that we see at Streator is conpletely

L. A. REPORTI NG (312) 419- 9292
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absent at Morris.

Q kay.

A The problem at Streator was generated by
the fact that there is nunerous sinkhol es that
wer e devel oping on the ground surface, and if
you're not famliar with the problem this states
that the whole town of Streator is practically
under m ned, and i ndividuals were even using the
nm nes to dispose of their sanitary waste, the
direct pipe fromthe ground surface down to the
top of the m nes.

There was a tremendous erosiona
problemw thin this underlying naterial.
Si nkhol es were devel opi ng, big sinkholes, and
this was becoming dry. It was changing the
characteristics of the rock and the strength of
it, and there's just no conparison at all between
what was happeni ng or what has happened at
Streator and what will happen at Morris.

For instance, the underlying --

MR KIM Excuse ne. |'msorry to

interrupt you, M. Silver, and |I'mjust asking
for a point of clarification.

Did you ever -- was there ever a

L. A. REPORTI NG (312) 419- 9292
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guestion asked of M. Silver as to when he
reviewed the Streator EIS? | don't know if
you've asked that. | don't know if that question
was asked or not. If it hasn't been asked, 1'l]l
just -- I'mjust wondering if that's been asked
MR LaROSE: | don't know that | asked
it. | think it's a fair question on
Cross-exani nation
HEARI NG OFFI CER HALLORAN: | agree with
M. LaRose.
BY MR LaROSE:

Q Sir, the criticismor the conparison, if
you will, between the geology at Streator and the
geol ogy at Morris used by the IEPA to criticize
your work, do you think that's a fair one in your

pr of essi onal opi ni on?

A It would be fair if it was applicable.
Q Is it applicable?

A No.

Q Sir, just one nobre question.

Did you ever understand that the
i ntent of Andrews Environnmental Engi neering was
to dewater the mine voids under the Mirris site?

A. I never understood that it was -- that it
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woul d be dewat ered.

Q In fact, the understandi ng was that they
were going to maintain a water |evel?

A That is correct.

MR. LaROSE: That's all | have for right
now.

HEARI NG OFFI CER HALLORAN: Thank you, M.
LaRose.

MR KIM Is this exhibit being noved?

MR LaROCSE: Yeah. | would like to nove
this exhibit into evidence, please, D2.

MR KIM And I'd like to object to that
for a number of reasons. First of all, | don't
know when this docunent was prepared, but it was
obvi ously prepared after the decision was made in
this case.

Second, it's attenpting to conbine
two different pieces of information, one from one
docurment and one taken fromnarrative formin the
permt application. This is not a docunent which
existed at the time we nade our decision. This
was not a document that was submitted by the
permt applicant, and this docunent is not in the

record



10

11

12

13

14

15

16

17

18

19

20

21

22

23

L. A REPORTI NG (312) 419-9292

MR LaROSE: | have two comments because
did anticipate this. First of all, we have just
the right-hand side of it on a separate exhibit
if that's what you would prefer. However, this
is way different than any other thing M. Kim
objected to in this case.

The left-hand side, as testified to
by M. Silver, was taken -- signed by
pr of essi onal geol ogists and is taken directly
fromboring information that is contained in the
record. When | asked Ms. Roque yesterday, did
you do anything to investigate the conditions
under Morris, she said no, but it was right in
front of her.

Al we're doing was trying to
condense 200 pages of boring logs into one sinmple
docurment that the Board coul d understand. The
borings on the |l eft-hand side of this cone right
out of the application and were right there for
the Agency to look at, and I'"'msorry if they
didn't ook at it, but I think this docunment is
clearly rel evant.

As a fallback position, I can use the

323



24

10

11

12

13

14

15

16

17

18

19

20

21

22

ri ght-hand side of this because we do have it on

L. A. REPORTI NG (312) 419- 9292

324

a separate docunent and submit this as an offer
of proof, but I clearly think the whole thing is
rel evant and admi ssi bl e.

HEARI NG OFFI CER HALLORAN:  So if |I'mclear
on this, this is the Streator EI'S and there was
testinmony that the Agency did take a | ook at the
Streator EIS?

MR KIM That's correct. First of all, |
don't think -- again, | don't knowif it's ever
been ascertai ned when this docunent was prepared.

MR. LaROSE: It was prepared within the
| ast coupl e of weeks.

MR KIM So the first objection we have
is this is a docunent prepared after the fact.

If doesn't matter if this is attenpting to
regurgitate or restate or break down information
that was already in the application. This is not

a docunment that was in existence at the tine of

HEARI NG OFFI CER HALLORAN: This was not in
the record, the Streator EIS record?

MR LaROSE: But the entire Streator
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| tried to tell you yesterday.
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HEARI NG OFFI CER HALLORAN: Ckay. Fine. |
understand that. | apologize if |I didn't make
nysel f cl ear.

MR. LaROSE: That's all right.

HEARI NG OFFI CER HALLORAN: But the Agency,
M. Kim did take a ook at this document in
part?

MR KIM That's correct, and --

MR. LaROSE: The right-hand side of the
docurnent .

MR KIM If | can finish.

If M. LaRose isn't going to do it, |
would be -- I'"'mgoing to offer up the Streator
EIS as an exhibit so that the Board has the
entire docurment because | think it's probably
fair to give themthe entire docunment, although
it's sonewhat |engthy, as opposed to just parts
and pages fromit. So that's one point. So,
yes, the right-hand page, we have no objection to
that, but, again, this is not sonething that was

taken fromthe Streator EIS.
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This is a hybrid docunment which was
prepared one-half froma document that we agree

we're going to -- if he doesn't do it, we're
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going to offer up into evidence. The second half
of the page was sonething -- first of all, again,
this was prepare after the fact. The second hal f
of the page, you know, they can testify that this
is sort of -- this is the very sane thing as
taken fromthe application and so forth, but,
again, the second half of this page, no part of
this docunent, any part of this, exists in this
formin the pernmt application
This information in this formwas not

presented to us. W did not consider this
information in this form W did not consider
this information in this conparison. This should
not be admitted.

MR LaRCSE: Sir, how could we have
possi bly prepared this docunment not know ng that
they were going to use the Morris EIS? Here's
what happened. W prepare our report. W don't
| ook at Streator. W don't |ook at that report

at all because we don't think it's necessary.
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When we issue interrogatories in this
case, the interrogatories say we're relying on
the Streator EIS to satisfy our conclusions or

support our conclusions that you didn't do the
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right thing. W then take the depositions, and,
in fact, they present us with the Streator EIS,
and for the first time we know that's their
position. It's not in the record. They |ooked
at it. They relied on it, and now we're trying
to rebut that position

How coul d we possibly have prepared
this docunent and put it in the record? But the
nore inportant point is the information that's
contained on the left-hand side of this docunent
is all in the record, every single piece of it is
in the record.

HEARI NG OFFI CER HALLORAN: On the
| eft-hand side?

MR. LaROSE: That's correct. Did | say
right? On the left-hand side, every single piece
of it is in the record. It cones fromthe
bori ngs, 200 pages of borings, which | kind of

t hought rather than flip through 200 and spend
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to put it on one chart and to sunmarize it.

MR KIM And, again, that's the problem
The agency didn't have this docunent. The Agency

didn't have the benefit of this break down. The
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Agency didn't have this summary. The Agency had
t he 200 pages.

HEARI NG OFFI CER HALLORAN: M. Kim are
you telling me that -- telling the Board you're
going to subnit as evidence the whole entire
record of the Streator EIS?

MR KIM If M. LaRose doesn't, | wll,
yes, but that -- and, therefore, if this docunent
-- if this exhibit were cut in half so we just
had the right-hand side of this exhibit, we would

have no objecti on.

MR. LaROSE: And | have that right here.
| just don't think it's appropriate. This is our
rebuttal to their argument, and the rebutta
wasn't made up. It's not new stuff. It all cane
fromthe record

HEARI NG OFFI CER HALLORAN: | woul d sustain

M. Kims objection. This was not part of the
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record or part of the Streator EIS that they
| ooked at. | don't know how you want to handl e
this, M. LaRose. You said you had a copy there
with just the right --

MR LaRCSE: | do.

HEARI NG OFFI CER HALLORAN: -- just the
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| eft-hand side?

MR LaRCSE: | do.

HEARI NG OFFI CER HALLORAN: | woul d deny
the admi ssion of Exhibit D2 as it exists now.

MR LaROCSE: So then | would ask D2 --
what we're going to do is ask D2 to be subnitted
as an offer of proof, and then we're going to
admt two or 300 pages of boring | ogs that were
supported by D2.

MR. KIM Those are already in the
record. There's no need to adnit those. The
Board has them Well, they can do that, but
that's just a waste of paper.

HEARI NG OFFI CER HALLORAN: I'msorry. You
were going to -- okay. You want to submt --
okay. The submi ssion of Petitioner's Exhibit D2

as it stands now with both the left and
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ri ght-hand si de regardi ng LETCO borings and
geologic literature, that will be denied, but
admtted as an offer of proof. GCkay. M.
LaRose, you stated that it's your intention to
what ?

MR. LaROSE: | have the right-hand side as

a separate exhibit, Di.
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HEARI NG OFFI CER HALLORAN:  Ckay.

MR KIM | nean, | can save the trouble.
I"mgoing to put the whole thing in, which will
include this, if M. LaRose doesn't. He can do
it nowif he wants. That's fine.

MR LaROSE: |I'd like to put it in as an
exhi bit.

MR KIM That's fine.

HEARI NG OFFI CER HALLORAN: Exhibit D1 is
admitted into evidence.

MR LaROSE: For the record, the
i nformati on contained in D2 comes from parcel A
vol unes four and five, which are several hundred
pages of the summary of the report of
hydr ogeol ogy just so that the Board can have a

chance to maybe revisit this issue on an offer of
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proof because | really think that, all the other
rulings aside, this one just goes too far. This
material is in the record. They had a chance to
ook at it. This objection should not have been
sust ai ned.

HEARI NG OFFI CER HALLORAN:  Sir, if | may
back up, my ruling is made, but you stated

earlier that sonme of this information is not in
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the record as presented here.

MR LaROSE: Not true. All of it conmes
from-- there is no chart it the record on the
| eft-hand side of this docunent exactly the way
it says. Every single piece of that information
is included in the record in detail ed boring |ogs
that | thought it was too cunbersone for the
Board to go through. So we submitted a draw ng
that woul d be nore understandabl e.

HEARI NG OFFI CER HALLORAN: Vel |, ny ruling
stands, and the Board will take a look at it if
they so choose. Thank you.

MR LaROSE: You're wel cone.

MR KIM So was Exhibit Dl admtted?

HEARI NG OFFI CER HALLORAN: Exhibit D1 was
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adm tted without objection.

MR KIM No objection.

MR LaROSE: Exhibit D2 was admitted as an
of fer of proof, correct?

HEARI NG OFFI CER HALLORAN: That is
correct.

MR. LaROSE: | have no further questions
of M. Silver at this tinme.

HEARI NG OFFI CER HALLORAN:  Thank you, M.
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332

LaRose.
MR LaROSE: You're wel cone.

HEARI NG OFFI CER HALLORAN: O f the record,

pl ease.
(Di scussi on had
of f the record.)
(Break taken.)
HEARI NG OFFI CER HALLORAN: W' re back on
the record. |It's approximately 11:00 o' cl ock.
W took about a ten-minute break, | just want to

note for the record as well that Anand Rao is
here fromthe Illinois Pollution Control Board.
He's an enployee fromthe technical unit. Wth

that said, one other matter of housekeepi ng,
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yesterday we adjourned, and |I'mnot sure | said
for the record what tine it was, but it was
approxi mately 4:50 p.m that we adjourned on
January 17t h.

Wth that said, | believe M. Kim
wi || be cross-exam ning.

MR KIM Yes. Thank you.

CROSS - EXAMI NATI ON
by M. Kim
Q M. Silver, thank you for comng up here.

L. A REPORTI NG (312) 419-9292

W appreciate your participating in the hearing.
I"mgoing to try and get ny questioning done as
quickly as | can. In the course of doing that, |
may be bouncing fromtopic to topic. So if I'm
you know, noving and you're not exactly
under st andi ng what my questioning is, just by al
means let ne knowand I'Il try and slow it down a
little bit.

I want to focus first on your
testimony concerning you' re awareness of mnine
subsi dence at Comunity Landfill. You testified
that you were inforned by Andy Limrer that there

was m ne subsidence at Community Landfill; is

333
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that right?

A At two different tinmes, Andy Limer and
M. MDernont.

I nf ornmed you about ni ne subsi dence?
Yes.

Do you recall when those tines were?

> O > O

Vell, it would have been in |late Mrch
early April 1999.

Q kay. And that's not consistent with your
deposition testinony; is that correct?

A. That is correct.
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Q And as a matter of fact, during the
deposition, you stated when asked on two
di fferent occasions that you had not been

i nforned of any mi ne subsidence at Community

Landfill; is that correct?

A | just blew that answer because in
recollection, | recall those conversations.
Q Did you speak with anybody after your

deposition aside from M. LaRose on the question
of whether or not there was or was not m ne
subsi dence?

A No.
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Q So your testinony was then that based upon
the fact that you were aware that there were --
there was evidence of nine subsidence at
Conmmunity Landfill, you went back and you
revisited your calculations; is that right?

A That is correct.

Q But in your testinony at the deposition
you testified that you did not include any
specific reference or any specific county in your
cal cul ati ons for mne subsidence at the site,
didn't you?

MR. LaROSE: (bj ection, inproper
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i mpeachnent .

HEARI NG OFFI CER HALLORAN: M.

Ki m
BY MR KIM
Q I"mgoing to read a question that was

asked of you, and I'mgoing to read your answer
back to you. This is fromyour deposition, page
42, line three. The question is; would you
change t he methods of your analysis if you

di scovered ni ne subsi dence across the street from

Community Landfill, skip two lines, your answer;
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I woul d have incorporated it into the
anal ysis --
HEARI NG OFFI CER HALLORAN: M. Kim woul d

you slow down a little?

MR KIM I'msorry. |'Il reread the
qguesti on.
BY MR KI'M
Q The question was; would you change the

nmet hods of your analysis if you discovered mne
subsi dence across the street from Conmunity
Landfill. Your answer was; | would have
incorporated it into the analysis. | want to

qualify this that in the stability analysis that
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we conducted, the STABL 5 program basically is
limted to the site in question, specifically
like a ditch Iine along the edge of the
property. |If a slippage is going to take place,
it wwll, and that's generally the end of the
movenent .
Do you recall giving that testinony?

A Yes.

Q And | think at the time | was asking you

about whether or not you would have -- if you
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were aware of any m ne subsi dence across the
street, and you had testified that no, you were
not; is that right?

A At that time that is a correct response.

Q And you're saying that since that tine,

t hat answer woul d have changed?

A As | have thought back on the situation
yes, it -- the answer woul d have changed, but not
the content of it to the extent that ny analysis
was taking into account subsidence. |'m not
expl ai ning that correctly, but | would go through
the sane procedure. | would just make all owances
for any subsidence that had come to nmy attention.

Q You woul d change the input factors; is
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that right?
A Yes.
Q Ckay. And you're testifying today that

you did change the input factors after you were
i nfornmed that there was evidence of nine
subsi dence at Community Landfill?

A Yes.

Q Ckay. |1'mgoing to read another question

to you and anot her answer from your deposition.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

This is on page 43 of your deposition. The
guestion begins on line 18. Let's take them one
step at a tine. Wat | was doi ng was breaki ng
down a nultiple question
If you discovered m ne subsidence on

the property, how would your anal ysis change?
Answer; well, nost definitely you woul d have to
i nput the -- what you felt were the best
conditions or nost representative conditions of
that -- of that mning system

MR. LaROSE: Objection. Howis this
i npeachnent? This is inproper inmpeachment.
That's exactly what he just testified to.

HEARI NG OFFI CER HALLORAN: M. Kimis

breaking it down for convenience in use of the

L. A REPORTI NG (312) 419-9292

Board and the hearing officer. That's what M.
Ki m has represented

MR LaROSE: | don't know what he's
br eaki ng down, but he's not properly inpeaching,
and that's my objection.

MR KIM Well, if I could finish.

MR. LaROSE: Ckay.

BY MR KIM
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Q You did not take -- this answer does not
i ndi cate that you took into account evidence of
m ne subsi dence on the property, does it?

MR. LaROSE: Totally inproper
i npeachnent. Same obj ection.

MR KIM VWhat |'msaying is his testinony
is today he took into account mne subsidence on
the property. |'msaying that his deposition
transcript reveal s otherw se, that he did not.

He states that he woul d have done this, but he
does not state that he did do this.

HEARI NG OFFI CER HALLORAN: Sir.

MR. LaROSE: The proper way to inpeach the
gentleman is to ask hima question, and then to
read the question and answer if it inpeached the

answer that he gave under oath at this time and
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t he answer that he gave --

HEARI NG OFFI CER HALLORAN: The obj ection
i s sustained.

MR. LaROSE: Thank you.

MR KIM Well, for the record, | think I
did do that, but 1'll nopve on.

BY MR KI M
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Q After the time that you were informed of
nm ne subsi dence, was that before or after you
prepared your May -- your portion of the May 2000

permit application?

A Woul d you repeat?
Q You di scovered -- you were inforned of
nm ne subsidence at Conmunity Landfill before you

finalized your report that was included in the

May 2000 permit application; isn't that right?

A That is correct.
Q But you didn't mention any evidence of
nm ne subsidence at Conmunity Landfill in your

report, did you?

A Not specifically.
Q Did you do it in any terns?
A Wthout reviewing it, | can't say for

sure, but | know that soneplace in that report

L. A REPORTI NG (312) 419-9292

I"ve referred to m ne subsi dence.
Q But you didn't say that you knew t hat

there was mine subsidence, did you, at Community

Landfill?
A Not specifically. | just -- it was
i nferred.
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Q It was inferred.
You didn't say that you had been

informed that there was evi dence of m ne

subsi dence at Comunity Landfill, did you?
A No.
Q Ckay. You al so stated during your

testinmony that M. MDernont asked you to perform
a calculation relating to slope stability at an

el evation of 490 feet in addition to the 509,

506, and 503 feet elevations that you
specifically input into your prograny is that
right?

MR. LaROSE: bjection to the formof the
guestion. | don't believe that's an accurate
characterization of his testinmony at all

HEARI NG OFFI CER HALLORAN. M. Kim
BY MR KI'M

Q Isn't it true that you included your

L. A. REPORTI NG (312) 419- 9292
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extrapol ation reference to an el evati on of 490
feet because M. MDernont asked you to do so?
A Yes.

Q And why did he ask you to do that?

VWhat did he tell you when he told you
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to do that?

A He told ne there was a possibility that
the groundwater |evel night be -- it mght be
necessary to | ower the groundwater |evel to 490
feet.

Q Did you state anywhere in the permt
application that 490 feet was possibly going to
be an el evation that the groundwater |evel would
be | owered to?

A I think the only place that shows up is in
the footnote to table two.

Q Per review of the -- I"'msorry. Wile
we're still on the subject of the extrapol ation
the report that you prepared that was included in
the May 2000 permit application doesn't include
any cal culations as to how you perfornmed your
extrapol ati on, does it?

A No.

Q It doesn't include any reference of the
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graph that you -- that was provided here today as
Exhi bit DD, does it?
A That is correct.

Q And, in fact, that's inpossible because
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t hat docunent wasn't prepared at the tine; is

that right?

A Say that again.

Q I'msaying that you're referencing this
particular -- the information portrayed on this

docunent, Exhibit DD, would have been inpossible
to do because that docunment had not been prepared
at the tine you conpleted your report; isn't that
right?

A That is correct.

Q When you performed the extrapolation --
and I'"'mnot -- we're not necessarily now | ooki ng
at the -- I'"'mnot working off of this exhibit,
but you testified that you perforned a straight
line extrapolation to cone up with a concl usion

that you reached for the 490 foot elevation; is

that right?
A | believe so. Yes, sir.
Q Did you take into account any kind of

di fferent geol ogic paraneters that would have
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been encountered at 490 feet?
A May | qualify that answer?

Q Wel |, why don't you answer and then you
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can qualify it.

The question is did you take any ki nd
of geol ogi c paraneters that nmight have been
different at 490 feet when you made your straight
i ne extrapol ati on?

A "Il answer yes in that there were no
di fferences in the geol ogical assunptions that |
made because they were already inputted into the
program The only thing that changed in goi ng
from503 to 490 woul d have been the groundwat er
el evati on.

Q You don't believe that there were any
di fferences in geologic conditions fromthe
el evation of 503 to the el evation of 490?

A Yes, there's differences, but they're
already in there in those different soil |ayers.
That is a fixed input.

Q In which different soil layers? What
i nput are you referring to?

A Well, there's ten -- | think there's ten

different soil layers, rock layers, and once you
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i nput those, then that becones a fixed quantity

and what changes is, for instance, the
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groundwat er el evation. Now, | could have nmde
some ot her changes, but | was specifically

| ooki ng at | owering of the groundwater by three

feet.

Q Ckay.

A The program automatically takes into
account -- as you meke a sinple change |like that,

it wll take into account anything else that is
affected by it.

Q Ckay. But the input factors that we're
tal ki ng about when we're tal ki ng about what you
put in when you run the PC STABL 5 program to a
certain extent, that's sort of a judgnent call as

to how you input those factors; isn't that

correct?
A That is correct.
Q So when you nake that judgment call, you

are personal ly naki ng some assunptions as to what

you believe the conditions are at the site; isn't

that right?
A That is correct.
Q So this extrapolation that you perfornmed
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is essentially based upon the assunptions that
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you nmade when you input the data to the PC STABL
program isn't that right?

A That is correct.

Q I think you testified on direct
exam nation that you don't believe that given the
size of the landfill that the landfill is not
going to sink and the landfill is not going to
shift; is that right?

A That is correct.

Q But as a matter of fact, the landfill has
di spl ayed evi dence of mine subsidence in at |east
two different locations; isn't that right?

A Possi bl y.

Q Do you believe there was not nine
subsi dence at those | ocations?

A It could be a possibility of a refuse
that's differential settlements.

Q But you certainly treated that as if it
was evi dence of nine subsidence, didn't you?

A In ny calculations, | assuned 100 percent
m ne subsi dence, no voids.

Q kay.

A. In other words, if there is on site a

L. A. REPORTI NG (312) 419- 9292
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depression one to two-and-a-half feet thick or
visible at the surface, | would assune that that
was conplete, that there would be no nore

Q So you're testifying that you did not --
your assunption was that there was no nine void,
there was only mne subsidence?

A That is correct. Now, if | can expound a
little bit, we're going to state that at this
site, there were no sinkholes visible. This is
not a characteristic of the type of subsidence
that we have at this site, and basically the
subsi dence is conplete w thout further
possi bility of sinkhole devel opnent.

Q Okay. You testified as to your anal ysis
of comments or testinony that m ght have been
gi ven during depositions by nenbers of the EPA
concerni ng your -- some of your conclusions, and
you specifically were comenting on the geol ogi c
conditions read in the Streator environnental

i mpact statenment conpared to geol ogi ¢ conditions

at the Morris Comunity Landfill; is that
correct?

A Yes.

Q When was the first time you reviewed the

L. A. REPORTI NG (312) 419- 9292
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Streator EIS in that context?

A As soon as | could get a copy after | saw
the denial letter.

Q So you did not review the Streator EIS
prior to denial?

A There was no need to.

Q So you're saying that you had a copy of
the Streator EIS as of Septenmber of 1999; is that
right?

A Shortly thereafter.

Q Ckay. So you were aware of the
information in the Streator EIS at the tine you
prepared -- you finalized your report for
inclusion in the May 2000 permt allocation;

is that right?

A I've got to back up.

Q Sur e.

A The first time | was aware of the Streator
ElIS report --

Q Well, you said denials, and | assuned you

nmeant the denials that took place in 1999.
Is that what you were referring to or
are you referring to the inclusion of conditions

i n August of 20007

L. A REPORTI NG (312) 419-9292
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A I"'mtrying to renenber. | think it was in
2000. It was not in 1999, but | can't renmenber
the --

Q You don't remenber when you | ooked at the
Streator EIS --

A It was --

Q -- in the context of considering the
comrent s made?

A The denial letter came in August of 2000,
did it not?

Q Wel I, actually, the approval letter cane
i n August of 2000, but the approval letter
contained certain --

A Point five.

Q Wll, right, and it did contain one point

where it was not approving use of those wells --

A Yes, and it was after that that | --
Q Revi ewed the Streator EIS?
A -- saw the Streator report, yes, sir.

MR KIM Well, at this point, M. Hearing
Oficer, I'd like to strike -- | make a notion to
strike all the testimony M. Silver provided
conparing his opinions or his beliefs in review

of the Streator EI'S conpared with the testinony

L. A. REPORTI NG (312) 419- 9292
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provi ded by the Agency w tnesses during
depositions and that he's just testified he did
not |look at this docunent until after the Agency
made its decision

The testinony he gave, any opinions
he gave concerning his review of the Streator EI' S
have no relevancy here. That information was
generated after the permt decision. It doesn't
have any bearing on this case.

MR. LaROSE: The Agency for the first tine
i n Novenber of the year 2000 infornmed us they had
| ooked at the Streator EIS. That was in response
to interrogatories in this case. Prior to then
we didn't even have the opportunity to know what
they had | ooked at.

When | took their depositions, they
said they | ooked at the Streator EI'S, but had not
conpared themto the Morris site. This gentlenan
has testified as to whether the testinmony of the
Agency is valid when they conpared the Streator
ElIS report that he first found out about in
Novenmber of 2000 to the conditions out in
Morris.

| think the testinmony is not only

L. A REPORTI NG (312) 419-9292
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rel evant, but it goes to rebut the Agency's
conclusions that were first revealed to us in
Novenber of the year 2000, and | think it's
clearly adm ssible and the notion to strike
shoul d be deni ed.

HEARI NG OFFI CER HALLORAN: M. Kim

MR KIM His testinony is no different
than if he had prepared a report which expl ai ned
in text as opposed to testinmony all the
concl usi ons he just nade. That report could not
have been prepared until after August 4 of 2000,
which is the date the decision was nade in this
case. It would be considered the sane as any
ot her piece of evidence that was prepared after
the fact.

It has no bearing in this case. It

wasn't before the Agency at the tine. It
shoul dn't be admitted, and his testinmony, since
it cane in the formof oral testinony, should be
stricken in its entirety. It's an opinion fornmed
after the fact.

HEARI NG OFFI CER HALLORAN: | woul d sustain
the Agency's objection. It was a formafter the

fact. It was not part of the application that

350
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t he Agency | ooked at. You nay, you know, offer
it as an offer of proof, M. LaRose, but, again,
| agree with M. Kimthat it has no bearing on
the application of the permt deternination.

MR KIM Just to clarify, the specific
objection that 1'd be naking is that any and all
testimony he provided relating to Exhibit D2,
which | believe is now the subject of an offer of
proof, or any testinmony he provided where he
critiqued Agency testinony given in depositions
concerning the Streator EI'S should be stricken.

I just want to make clear that that's the scope.

MR. LaROSE: M. Halloran, just so I'm
clear, is it this Board's position that testinmony
of fered and revealed to us during the course of
the discovery in this case where we found out for
the first time what the Agency's concl usions are
is not allowed to be rebutted?

HEARI NG OFFI CER HALLORAN: \Well, you knew
during the deposition -- you found out after the
deposition that the Agency did rely on the
Streator EIS.

MR LaROSE: That's correct.

HEARI NG OFFI CER HALLORAN: Now, you have
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t hose docunents in front of you.

MR LaROSE: That's correct.

HEARI NG OFFI CER HALLORAN: And | assune
the Board will have it in front of them

MR LaROSE: That's correct.

HEARI NG OFFI CER HALLORAN: They can take a
| ook at that. The wi tness giving an opinion
after the fact | believe is irrelevant.

MR. LaROSE: But how could it possibly be
if the Agency's position that the Streator EI S
supports their denial point, we find that out,
because we don't have a crystal ball, because we
don't live in their backyard, we find that out
for the first tinme in Novenber, are you telling
me that we can't present expert testinony to
rebut their conclusion that the Streator EIS
report, which is revealed to us for the first
time in Novenmber, to rebut that testinony, that
we've just got to sit here and say what they said
is right and we can't bring in an expert to say
somet hing different?

MR KIM Well, in fact, the recourse

available to M. LaRose is what he did yesterday,
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their conclusions or their assunptions based upon
that docunent. He can attack their concl usion.
He can attack their credibility, what have you.
He did that with Ms. Roque yesterday. He nay or
may not do that with any ot her Agency witnesses,
but it's not as if he's without recourse. That's
his option. That's what he can do.

HEARI NG OFFI CER HALLORAN: That's what |
under st ood what was going to happen.

MR. LaROSE: And that's what did happen,
but that's only half of the puzzle. The first
hal f of the puzzle is that they didn't | ook at
t he conpari son between Morris and Streator in
order to draw an applicable conclusion. 1've got
that with Ms. Roque.

The second hal f of the puzzle that
the Board needs to be aware of is that there is
no proper conparison. | can't get that through
Ms. Roque because she didn't nake the
conparison. Shouldn't the Board, M. Hall oran,
be aware of the fact that the report that they

rely on is not in this expert's opinion and the
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HEARI NG OFFI CER HALLORAN:  They wi || be
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aware. They'll take a | ook at your offer of
proof and they could so choose to overrule nme and
consider it. It's in the record. It will be

bef ore them each and every seven nenbers of the
Board. It will be in front of the technical

unit, and they can take a look at it.

MR LaROSE: In order to -- we won't be
able to do this now, but we nmay have to revisit
this issue just for a technical point once we get
the transcript because | need to know
specifically which questions and answers are
stricken. It's difficult here, and no fault of
yours or M. Kims or nine, we can't just say we
strike all these questions and answers w t hout
preparing a record of what it is you're
stri ki ng.

The strickeni ng objection should have
conme when | asked himthe question so we woul d
have a record. So when we get the record in this
case, ny point is we're going to have to revisit

this issue just so that we can say pages two
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Board can | ook at specific questions and specific

answers when | appeal your ruling.
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HEARI NG OFFI CER HALLORAN: We' Il revisit
your position.

MR KIM And, for the record, | agree
with M. LaRose. It would have been easier if |
had been able to make the objection up front.
That's why | asked the question. | wanted -- |
can't ask M. Silver any questions until it's ny
opportunity to do so.

HEARI NG OFFI CER HALLORAN: | agree. M.
LaRose stood up and said that the proper time to
ask himthat is on cross-exam nation

MR. LaROSE: | don't have any problemwth
that. |'mjust suggesting that because we
foll owed the proper procedure, we're nowin a
situation where we've stricken sonething that we
know t he content of the striking, but we don't
know exactly what words were stricken, and in
order to set the record straight at sone tine,
we're going to have to figure it out.

MR KIM M. Hearing Oficer, can we go
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HEARI NG OFFI CER HALLORAN:  Yes.
(Di scussi on had

of f the record.)

L. A REPORTI NG (312) 419-9292

HEARI NG OFFI CER HALLORAN: To clear this
up, | have sustained the Agency's objection to
strike M. Silver's testinony as his opinion to
the Streator EIS review

MR. KIM Again, when the hearing officer

reviews the transcript, he can see how | describe

what | assune the scope would be, and rather than

-- just to expedite things, the Agency wll
certainly agree that whatever order you issue if
you want to -- after the transcript, if you want
toidentify it line by line or page by page,
that's fine. W don't need to take any tinme to
sit down and tal k about what question did or did
not have to do with anything. W'Il leave it up
to the hearing officer.

MR. LaROSE: | agree and nmybe even to
hel p you, M. Kimand | can |ook at the
transcript. | certainly respectfully and pretty

strongly don't agree with your decision, but
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respect it, and we would | ook at the transcri pt
and choose those -- fairly choose these questions
and answers that related to the subject matter of
your order to strike.

HEARI NG OFFI CER HALLORAN:  Thank you,
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gent | ermen.
BY MR KI'M

Q M. Silver, we're at the hone stretch. |
promn se.

MR LaROSE: Don't believe him
BY MR KI'M

Q | believe you testified that you did not
beli eve there was any intent to dewater the nine
voids; is that correct?

A That is correct.

Q Okay. In the report that you prepared
that was included in the permt application, and
I'"'mgoing to, as a frame of reference, cite to --
and, again, | think this report appears in both
parcel A and parcel B permt applications.

The only -- | happen to have parcel B
in front of me because that's what M. LaRose was

using. So | don't know if they're parallel
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citations, but I'mreferring nowto parcel B
vol unme one, Bates stanp 256 --

MR. LaROSE: W don't have parcel B. So
just need to maybe peek over your shoul der. W
don't have an extra copy. W're going to | ook

for it in parcel A
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MR KIM It's pages three and 15 of the
mass stability report.

MR. LaROSE: The 2000 nmss stability

report?

MR KIM Yeah

MR. LaROSE: GCkay. Good.

MR KIM Three and 15.

MR. LaROSE: Three and 15. |[|'ve got
three. Start it -- start with -- is it nunber

four scope on that page?
MR KIM That's correct.
MR. LaROSE: Ckay. The essentials of the
study include --
BY MR KM
Q kay. I'mreferring to you the section
under nunber three, purpose, the first sentence

there, and I'lIl just read this in. It states the
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specific twofold purpose of this report is to
determ ne | ong-range detrinental effects, if any,
of and then bullet point one states, proposed
| ong-term dewat eri ng of remaini ng unm ned coa
deposits along the east side of parcel A upon
addi ti onal subsidence of existing and proposed

filling of parcel A to elevation 600 feet NBL.
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Is that an accurate reading of that

portion?
A Yes.
Q kay. |I'mnow going to turnto -- I'm

sorry. That's Bates stanmp page 256.
I"mnow going to turn to Bates stanp

page 268, and | amgoing to draw your --

MR. LaROSE: |Is this the page 15
reference, John?

MR KIM That's correct.
BY MR KI'M
Q I"mgoing to draw your attention to the
bott om paragraph on that page, and | amgoing to
read the second sentence fromthe report that
states, subsidence and/or settlenent of existing

refuse fill and internmedi ate cover have not been
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estimated as they were independent of future

novenments caused by additional filling and

proposed |l ong-termdewatering. You could keep

these in front of you.

When you referred to proposed

| ong-t erm dewat eri ng,

what were you referring to?

A Well, | had no specific elevation that |
was referring to. | was certainly not thinking
L. A, REPORTI NG (312) 419-9292

in terns of dewatering, you know, down into the

m ne systemitself.

Q What does the reference of -- and it's a

little nore conprehensive on Bates page 256 or

page three of this report. Proposed long-term

dewat eri ng of renmining unm ned coal deposits,

what does that refer to?

A Well, to back up, the specific twofold

pur pose of the report

| ong-range detri nent al

is to determ ne the

effects, if any, of the

proposed | ong-term dewat eri ng of the remaining

unm ned coal deposits.

dewat er unmi ned coal

That neans if we were to

what's goi ng to happen.

Q Ckay. So you did think that that was a --

and when you say that

it's proposed, what does
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the term proposed nmean? Who is proposing that?
A Well, at the time that this was witten,
I"'mnot sure that the final plan had even been
conpl etely generated, but | knew that there was
going -- need to be sone dewatering. This is not
referring to any specific plan to pull the water
| evel down to elevation 480 or 485. It was nore
of a general statenent explaining, you know, the

general scope of work.
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Q Ckay. When you said you weren't even sure
if the plan had been finalized, which plan were
you referring to?

A Wl l, you know, the final construction
pl an, operational plan

Q But it is correct, isn't it, that these
references that |'ve just nmade are taken from
your report that's included in the May 2000
permit application; is that right?

A That is correct.

Q When you revi ewed the Conmunity Landfil
site and you began, you know, naking your
assunptions and preparing to nmake your

calculations, it's correct, isn't it, that each
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landfill is different and each has different
geol ogic conditions; isn't that right?

A Yes.

Q And so it really is sort of a case-by-case
basi s that you have to nake your assunptions and
make your cal culations; is that right?

A That is correct.

Q But isn't it also true that there's sone
general principles and general concepts which

are, you know, adnittedly broad and not
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necessarily site specific that you do carry from
site to site?
A Wul d you like to define those for ne?
Q Well, 1I'l'l give you an exanple. Wuld you
consider as a valid general concept that
dewat eri ng of an underm ned area bel ow a | andfi |
could lead to a greater potential for nine
subsi dence than if that underm ned area was not
dewat er ed?

I'mnot tal king about specific
geologic conditions. |I'mjust sinply naking that
statement as a sort of general concept or a

general assunption that you would take from
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landfill to landfill.

MR. LaROSE: |'mgoing to object to the
foundation for that because it is site specific
and it has to relate to this particular project.
He's not been allowed to testify. 1In fact, his
testinmony has been stricken with respect to
things that he | ooked at other than Morris. His
qguestioning should be limted to the Murris site.

MR KIM | understand that. Wat |I'm
saying is I'mnot -- I'mspecifically not being

site specific.
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MR LaROSE: And | think that's irrel evant
to this proceeding as is consistent with the
previous rulings of the hearing officer.

MR KIM M. Silver has stated he makes
certain assunptions and he made certain judgnent
calls when he prepared his calculations. |'m
simply trying to find out what some of those
assunptions and sone of those judgnent calls were
based upon, and to do that, I'masking him
whet her or not he believes the statement that |
just nade is a general statenent or a genera

concept that would hold true dependi ng upon the
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speci fic geol ogi c conditions.

MR. LaROSE: Actually, you said regardless
of any specific geologic conditions, but as |ong
as it's related to the Morris -- as long as it's
related to the Morris site, | have no objection
If he's going to ask himgeneral questions
unrel ated to the specific geol ogy and unrel at ed
to the Morris site, it wasn't part of the record,
it wasn't sonething the agency considered, it
wasn't sonet hing we consi dered, and the objection
is both relevance and foundation

HEARI NG OFFI CER HALLORAN: | agree with

L. A REPORTI NG (312) 419-9292

M. LaRose. Limit it to the --

BY MR KIM

Q Well, M. Silver, let nme ask you this.
Taking i nto account the specific geol ogic
conditions at Community Landfill, do you thing
dewat eri ng the mine voids would pose a potenti al

harmin terns of stability at the landfill?

A If the dewatering was deep enough, yes.
Q kay. That's all | have on that point.
My last questions -- and |'m going back to

whet her you were nmade aware of the fact that

364
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there was evi dence of subsidence at Community

Landfill.
A Ckay.
Q O her than being inforned that there was

evi dence of m ne subsidence or nine subsidence,
did you take any other kind of data or any kind
of measurenents or anything like that into

account when you say you adj usted your input

dat a?
A No.
Q And did you testify that your assunption

is that if there is 100 percent subsidence in the

m ne void that would be, in effect, then no m ne
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void to speak of?

MR. LaROSE: (bjection, asked and answered
on direct and on cross.

MR KIM [I'msinply trying to -- again,
apol ogi ze. |1'm bouncing around. |I'mtrying to
bring himback to that topic.

MR. LaROSE: The objection was that he's
asked himthat question --

HEARI NG OFFI CER HALLORAN:  Sust ai ned.

BY MR KI M
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Q M. Silver, there is, in your opinion
still a possibility of additional subsidence at
Community Landfill; isn't that correct?

A That is correct. It would be neasured in
i nches.

Q But there is a possibility of additiona
subsidence; is that right? Yes or no?

A Yes.

Q And isn't it true that, as you stated,
because of the fact that a |ot of the
cal cul ations that you perforned were based on
judgrment calls and based upon assunptions that,
per haps, are your personal opinion, that

di fferent people could have different conclusions

L. A REPORTI NG (312) 419-9292

as to the type of input data that should be used
for the PC STABL progran?

A Yes.

Q And isn't it true then that people could
arguably nake a determinati on as to whether
sonet hing was, in your mnd, conservative or
aggr essi ve?

In other words, what |I'msaying is

j ust because you think sonething is conservative
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doesn't necessarily nean soneone el se review ng
that mght think it's conservative as well; is
that right?

MR. LaROSE: (bjection to the formof the
guestion. | think it's argunentative, even
though it was nice in tone.

HEARI NG OFFI CER HALLORAN: M. Kim could
you rephrase that, please?

MR. KIM  Sure.

BY MR KI'M

Q It's possible, isn't it, for soneone to

| ook at input data that you characterize as being
conservative and wal k away with the opinion that

it's not, in fact, as conservative as they would

like it to be; isn't that correct?
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A That's correct.

MR. LaROSE: Objection to the rel evance
and to the formof the question. This is the
sanme thing that M. Silver's testinony was
stricken on.

MR. KIM Again, this questioning goes
towards M. Silver's statenent that his input

data was a judgnent call and that he has
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characterized hinmsel f as being very conservative,
his approach is very conservative. |'msinply
trying to find out because it is a judgnment call
someone el se mght say that what his idea of
conservative is is, in fact, not their idea of
conservative

MR. LaROSE: | still think it's inproper

HEARI NG OFFI CER HALLORAN: Is that part of
the nmotion to strike? Ws that his opinion on
the Streator EIS?

MR KIM No. |I'mtalking about his --

MR, LaRCSE: No. | think, in al
fairness, that was a part of the notion to
strike. It's the same concept. You're asking --
M. Silver says ny cal cul ations were

conservative. Wthout identifying any expert or

L. A. REPORTI NG (312) 419- 9292

anybody, he says sonebody el se m ght disagree
with you. Well, that's what we were trying to
do, say that he disagrees with Ms. Roque, and
that was sonething that was stricken

| think it is speculative, and
think that it's really irrelevant if sone

uni dentified unknown expert mght differ in

368
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opinion with M. Silver. M. Roque differs in
opi nion, | suppose, and she considered that as
part of her application. He can put her on to
testify.

MR KIM Al I'maskingis -- | don't
think I have to identify a person. As a matter
of fact, what |I'msaying is w thout being nane
specific, isn't it possible that sonebody el se,
it doesn't matter who it is, sonebody el se mght
have a different opinion as to the persona
opi nions that he nade not having to do with the
conparison, but I'mtalking about his input and
hi s assunpti ons when he ran the stability program
whi ch cal cul ated the sl ope of stability.

HEARI NG OFFI CER HALLORAN: |'Il allow the
guestion. Cbjection overrul ed.

BY THE W TNESS

L. A REPORTI NG (312) 419-9292
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A | think I've already that as yes, others
coul d di sagree.

BY MR KI'M

Q And the specific question | guess | had
was ot hers night disagree with what you say is

conservative mght not be conservative to them
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is that right?

A That is correct.
MR KIM | have nothing further at this
tinme.
REDI RECT EXAMI NATI ON

by M. LaRose

Q Sir, the concept of dewatering, does that
mean that you've got to take all the water out of
somet hi ng?
A No.
Q In fact, it means that it's the process of
punpi ng water out of a known area, correct?

MR KIM Objection. That's |eading.
BY MR LaROSE:
Q Sir, what is dewatering?
A Dewatering is the process of unwatering an
excavation for a sewer installation or for a

maj or excavation such as constructing the bottom

L. A. REPORTI NG (312) 419- 9292
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of alandfill. It in no way should be inplied to
nmean the conplete and total extraction of the
water fromthat particular vol une.

Q Sir, if Mrris Community Landfill punped

the groundwater |evel fromstatic groundwater
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level to 509 down to 506, would that be
dewat eri ng?

A That would be |imted dewatering.

Q What about from 506 to 503, would that be
limted dewatering?

A Yes.

Q And from 503 to 490, would that be linted

dewat eri ng?

A Yes.
Q So all of those things would be
dewat eri ng, but there would still be water in the

bottom of the --

A That's right.

Q M. Kimspent a substantial anobunt of tine
with you on this issue of whether you were told
about the subsidence and whet her you weren't told
about the subsidence.

Sir, did you adjust your calcul ations

in the 2000 report to consider subsidence that

L. A REPORTI NG (312) 419-9292
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had occurred at the tinme site?
A Yes.
Q And when you adjusted those cal cul ati ons,

were they adjustnents to the shear strengths of
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the materials that you used?

A Yes.

MR KIM (Objection. That's a |eading
guesti on.
BY MR, LaROSE:

Q How di d you adjust the cal culation, sir?

A Well, as | explained earlier, there is
about three different categories, three different
strata that would be involved in a potenti al
failure, if one were to occur, and | adjusted the
shear strengths of those materials. | reduced
them by 20 to 30 percent.

BY MR, LaROSE:

Q And by reducing the shear strengths of
those nmaterials, what did that do to your factor
of safety cal cul ati on?

A Conpared to the previous cal cul ations, it
| owered t hem

MR LaROSE: That's all | have.

BY THE W TNESS

L. A. REPORTI NG (312) 419- 9292

A And it still net the regul ations.
HEARI NG OFFI CER HALLORAN: M. Kim

MR KIM Just a few foll ow ups.
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RECROSS- EXAMI NATI ON
by M. Kim

Q You said that dewatering doesn't
necessarily involve conplete renoval of al
water; is that correct?

A That is correct.

Q Was your-- isn't it correct that your
stability report was included as a portion or as
part of the pernmit applications section

addressing renedi ation, a renedi ati on system for

the site?
A | don't know.
Q You don't know?
Do you know what renedi al action was
proposed in the application for the site? I'm
not asking for specifics. I'mjust -- |I'm asking

do you know about then?

A | know just bits and pieces of what's
bei ng proposed on, you know, the collection
trench and the wells, but | don't know all of the

detail s.
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Q So are you saying that it's possible that

some dewat ering of the mine voids under your
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assunptions woul d take place, but that's not
necessarily going to |l ead to subsi dence?

A Wel I, under my assunptions, ny
recomendat i ons woul d be that the mnes not be
dewat er ed.

Q kay. And do you know if that was the
intent of the remedi ati on system here?

A To ny know edge, the renedi ati on system
does not intend to unwater the m nes.

Q Ckay. But if sone of the water is
dewat ered, not necessarily all, but sone is
dewatered fromthe nmine void, doesn't that create
a greater potential for mne subsidence than if
no water was renoved fromthe mine void?

A If I can qualify my answer.

Q You can, but 1'd like an answer and then

you can qualify it.

A Ask it again.
Q Isn'"t it true that even if sone of the
water, not all, but some of the water is

dewatered fromthe mne void, there is a

possibility of greater potential for mne

L. A REPORTI NG (312) 419-9292

subsi dence based upon that partial, not
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necessarily conplete, dewatering; isn't that

true?

A "Il give yes with a qualification

Q Pl ease.

A The procedure would be to establish early

during the remedi ati on process as to what punping
rate would be required to naintain a static
drawdown above the m ne adequate to prevent the

very thing that you're suggesting.

Q Ckay.

A You don't start to punp and wal k away from
it.

Q Ckay. So your overall conclusion or your

overall belief is that dewatering of the nine

void woul d be bad for the landfill; is that
right?

A It would be detrinental.

Q Ckay. You just referred to the punp
tests, is that right, or the pumping -- I'm

sorry. Never mind. Strike that?

MR KIM | have no further questions.

L. A. REPORTI NG (312) 419- 9292
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RE- REDI RECT EXAMI NATI ON
by M. LaRose
Q Sir, if the groundwater is dewatered down

to elevation 490, in your professional opinion

does that nmeet the factors of safety set forth in

t he regul ati ons?

A Yes, sir.
Q kay. And any el evation above that woul d
be -- your concl usion would be the sane?
A Yes.
MR LaROSE: That's all | have.

HEARI NG OFFI CER HALLORAN:  Any further
guesti ons?

MR KIM No questions.

HEARI NG OFFI CER HALLORAN:  Thank you, M.
Silver.

MR. LaROSE: Thank you very nmuch, M.
Silver. | hope you're feeling better. Can we
take five?

HEARI NG OFFI CER HALLORAN:  Yes, we may.
Of the record.

(Break taken.)
HEARI NG OFFI CER HALLORAN: W' re back on

the record. |It's approximately 12:02. W took

L. A REPORTI NG (312) 419-9292
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about a ten-minute break. M. LaRose.
MR, LaROSE: The next w tness on behal f of
the petitioner is Marion C. Skouby.
(Wtness sworn.)
VWHEREUPON
MARI ON SKOUBY,
called as a witness herein, having been first
duly sworn, deposeth and saith as follows:
DI RECT EXAMI NATI ON
by M. LaRose
Q Sir, could you state your nane for the

record, please?

A Marion C. Skouby.

Q Sir, what is your enploynment?

A I'ma consulting engi neer

Q Are you full-tinme or are you part-tine?
A Just part-tine.

Q Sem -retired would be a way to put it?
A That's correct.

Q ' mgoing to hand you, sir, what's been
previously marked as Exhibit I, which is a copy
of your CV, which was presented to ne in Novenber
and which | presented to the Agency at that tine.

Is that a copy of your current

L. A. REPORTI NG (312) 419- 9292
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curriculumvitae?

A Yes, it is.

Q Sir, what kind of engineer are you?

A I"'ma civil engineer by education

Q Ckay. And do you have a specialty or an
area of specialty that you -- or an area of

concentration within the field of civil
engi neering?

A Yes. |'ve got ny bachel or of science
degree in civil engineering at the University of
M ssouri at Rolla in 1958. Can you hear ne?

Q And you don't have to speak to ne.

Real Iy, you need to make sure that this young

| ady can hear you. This hearing officer, it's

i nportant that he hear you. The technica
advisor fromthe Board, it's very inportant that
he hear you. So if you could just speak up just
alittle bit so everybody can hear you, that
woul d be great.

A And then | got a master of science in
civil engineering at the University of Illinois
in 1962. M nmaster's degree was prinmarily in the
area of geotechnical engineering.

Q And your master's was at U of 1|7

L. A. REPORTI NG (312) 419- 9292
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A Yes.

Q Do you have any particul ar experience,
sir, in the area of soil stability and
subsi dence?

A Yes.

Q Okay. Does your curriculumvitae
specifically set forth the different areas of
experti se that you've been involved in since
you' ve becone a civil engineer and received your
master's degree in geotechnical engineering?

A Yes, it does.

Q Do you have any experience in the area of
dewat eri ng?

A Yes.

Q Ckay. When we say dewatering, sir, the
concept of, you know, renoving water from an
area, what are we tal ki ng about?

A To ne, it would be tal king of |owering the
groundwat er | evel to sone predeterm ned | evel

Q Ckay. Does dewatering necessarily mean
that you're renoving all the groundwater?

A Not renmoving all of it, no.

Q And, for exanple, give us an exanple of a

proj ect that you would have worked on where you

378
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brought the groundwater |evel down to a
predeterm ned | evel and what the purpose was.
A Well, it in 1978, there was a test program

for the Lock & Dam No. 26 at Alton, and we had
two excavations there where we had to | ower the
groundwat er about 20 feet, this was in the

M ssissippi River Valley, in order to performthe
test that the Corps. O Engi neers desired.

Q Sir, have you been involved in other
dewat eri ng projects where it was necessary to
bring the groundwater |evel down for either
stability or construction purposes?

A Yes, | have. Right currently, there's six
or seven projects in New Oleans for the
construction of new canals that require | owering
the groundwater tables or to allowthe
construction to be done in the dry.

Q So you're bring the water |evel down so
that the guys can work in the dry areas?

A Yes. That's correct.

Q Ckay. Do you have any experience, sir,
personal experience and professional experience,
with the area of Streator, Illinois, as it

relates to the subsidence issue?
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A Yes, | do.

Q Coul d you explain that to M. Halloran and
t he Board?

A In the early 1990s, the conpany | worked

for, MO elland Engineers, had a project in
Streator of nmaking borings for their sewer
expansi on.

Q And what did that have to do with your
expertise?

A Well, I was only partially involved init,
but since | had had other experience with mnine
subsi dence and nine collapse, | was asked a
nunber of questions at various tines.

Q As a result of your professiona
i nvol venent in Streator, have you cone to be
fam liar with the geol ogy underlying the Streator
area?

A Yes. The problemwas with the mning of
the No. 6 coal and the formation of sinkholes up
t hrough the overlying naterial to the ground
surf ace.

Q Ckay. So when you say sinkholes, what's

t hat ?
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A The rock and the nmine roof collapses and
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it just works it's way up to where it eventually
reaches the ground surface and there will be a
hole in the ground at that place.

Q Kind of a catastrophic failure, if you
will, or -- what do | want to say?

How woul d you describe it?
A Well, it would be catastrophic if there
was any structure over it, yes.
Q A sudden failure is what I'mtrying to get
at .
A Usual ly, it would be a sudden failure,
yes.
Q You brought here with you today, and | saw
themfor the first tinme and showed themto M. Kim

alittle bit earlier, an exanple of the picture

-- phot ographs of sinkholes that | think will be

illustrative of the concept. | showed these to
M. Kimearlier. I'mgoing to show these to M.
Hal loran. 1'mgoing to show these to the

techni cal advisor fromthe Board, and now |I'm
going to show themto you, sir.

We' ve nmarked these as Exhi bit AAA
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which we would tend to show to the Board as

denonstration just of the concept of sinkholes.

L. A REPORTI NG (312) 419-9292

A Yes.
MR KIM (Objection. | amfairly certain
that those particul ar photographs -- in fact,

| ooked at the back of one of themand | think it
sai d sonet hi ng about a photo of the Du Quoin
Treatment System sonething like that. Those are
not photos that were included in the permt
application. Those are not in the admnistrative
record. They were never reviewed by us. They
have no relevancy to the case here.

HEARI NG OFFI CER HALLORAN: I'msorry. One
of the photos is a photo of the Des Mines?

MR KIM Du Quoin.

HEARI NG OFFI CER HALLORAN: Du Quoin. |
| ooked on the back of the photos. On one of the
photos, there was sone reference to 1973 Du Quoin
Sewage Treatnent Plant or sonething to that
effect. Regardless, those are not photos of
Community Landfill. They weren't included in the
permt application. They shouldn't be used.

HEARI NG OFFI CER HALLORAN:  None of them
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are photos of the landfill?
MR. LaROSE: No, none of them are photos

of the landfill. None of the photos are even of
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Streator. It's just illustrative of the concept
of a sinkhole. |It's a denonstrative aid to show
there will be relevant testinmny from M. Skouby

that the problemin Streator or the report that
we' ve tal ked so nmuch about with sinkholes in a
conpari son of the --

HEARI NG OFFI CER HALLORAN: |'Il allow it.
It may assist the Board.

MR. LaROSE: Thank you.

HEARI NG OFFI CER HALLORAN:  Thank you.
BY MR LaROSE:
Q Sir, the pictures in front of you are of
what, the Exhibit AAA?

MR, LaROSE: | marked themall AAA kind of
as a group exhibit, M. Halloran.

MR KIM I'msorry. So this was admitted
t hen?

HEARI NG OFFI CER HALLORAN: Yes, it was.
BY MR, LaROSE:

Q The pictures are of what, sir?
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The picture shows a formation at the

ground surface of where a sinkhole was forned.

At this particular |ocation, there was an

underground coal mne at a depth of about 30

f eet,

L. A. REPORTI NG (312) 419- 9292

and this is indicative of the formation of

a sinkhole as the mne roof coll apses.

Q And, sir, just so the Board is not
confused and so we're not trying to say anything
that's not true, that isn't -- those pictures
don't have anything to do with Morris Comunity
Landfill?

A No, they do not.

Q They al so don't have anything to do with
the Streator area that had the sinkhol e problem
correct?

A That's correct, other than to illustrate

what a sinkhol e | ooks |ike.

Q

And where were those pictures taken? Wat

was the | ocation of the --

A

Q

it.

These were taken at Du Quoin, Illinois.

And one of those pictures has a date on

Coul d you | ook at the back?
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A Yes. January 1973.

Q Were they all taken about the sane tine?
Yes, they were. | think that this picture

was taken first and then the other two pictures

were taken a few days |ater.
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MR KIM (Objection. |If he's going to
refer to one picture -- well, never mind. [|'ll
withdraw it. [It's not that inportant.

MR. LaROSE: GCkay. And it really isn't.

HEARI NG OFFI CER HALLORAN:  For the record,
Exhi bit AAA, and there's three photos included in
Exhi bi t AAA.

MR LaROSE: Correct.

HEARI NG OFFI CER HALLORAN: And they have
been adnmitted over the objection of the
respondent .

BY MR, LaROSE:

Q Sir, back to the Streator -- your
know edge of the Streator geol ogy, what
was -- were they having problens with the
si nkholes in Streator?

A Yes, they were.

Q Ckay. And was that related to this seam
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of coal, the upper layer of coal ?

A It was related to the No. 6 coal which had
been mined at Streator

Q Okay. How bad was the subsidence probl em
at Streator?

A Well, I don't know how many si nkhol es
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actually forned in Streator, but there were quite
a nunber of them

Q And what, if any, relation to this No. 6
coal present at Streator did it have to the

formati on of these sinkhol es?

A The material that was over the No. 6 coa
fell into the nine opening, which resulted in
si nkhol es.

Q So there was direct correlation between

the No. 6 coal and the sinkhol e problenf
A That's correct.
Q Are you famliar with the geol ogy that

underlies the Morris Community Landfill?

A Yes, | am
Q And how are you famliar with that?
A Well, fromthe borings and the reports

from Andr ews.
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Q And when were you provided the information
for the borings and the reports from Andrews?

A | received nost of that information,
woul d say, it was in the spring of 1999.

Q Ckay.

A And then as the borings were nade, |

recei ved additional borings.
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Q Sir, is the coal, the No. 6 coal that
caused the problemat Streator, in your

prof essi onal opinion, present at the Murris site?
A No, it is not.

Q And are there any sinkhol es present at the
Morris site or in that general vicinity of the

Morris site to your know edge?

A To ny know edge, there are no sinkhol es at
this site.

Q Have you actually visited the site?

A Yes, | have.

Q In visiting the site, were you present

during any of the borings that occurred there?
A Yes. | was at the site when T3 was
drilled.

Q kay. Part of the -- when | refer to the
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deepwel I renedi ati on systenf?

A Yes.

Q So you were there when T3 was actually
drilled?

A Yes.

Q Okay. Did you observe the conditions on

parcel A at that tine?
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A Yes, | did.

Q Ckay. Can you tell the Board in your

pr of essi onal opinion whether it would be fair to
conpare the geological conditions at Streator to
t he geol ogi cal conditions at the Morris Community
Landfill?

A | don't think the conditions are
conparable at the two sites.

Q Sir, when you -- you did have specific

prof essional involvenent in this project, right?

A Yes.

Q First of all, do you know M. Silver?

A Yes, | do.

Q How do you know hi m and how | ong have you
known hi nf
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A. I've known himsince the

early '60s, and he and | worked for the sanme firm

at that tine.

Q Okay. Have you been involved in projects

with himover the period of tine?

A Yes, | have.

Q And fromtinme to tinme, would you and he
consult with one another on various projects?

A Yes.

L. A. REPORTI NG (312) 419- 9292

Q Did you consult with M. Silver on this
proj ect ?

A Yes, | did.

Q VWhat was your first involvenent in the

Morris Community Landfill project, if you
remenber ?
A On parcel A, ny first invol verent was

after the punping test on the trench was

per f or ned.

Q Okay. Do you renenber approximately when
that was?

A That woul d have been in Decenber of '98,
bel i eve.

Q Ckay. So they had perforned a trench punp

389
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test, right?

A Yes.

Q Explain for the Board what we're talking
about when we tal k about a trench dewatering
system

A Well, they -- I'"'mnot certain on these
figures, but I think the trench was about 150
feet long, and I'mnot sure of the depth, but it
was bel ow the groundwater |evel.

Q And the idea is that you bring in a

L. A REPORTI NG (312) 419-9292
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machi ne and actually dig into the ground down to
a certain level and | eave an open trench there?
A That's what they did, yes.

Q That was their initial proposal to the

| EPA, the trench system was it not, to renediate
any contam nation in the groundwater, correct?

A That's correct, yes.

Q Just as a matter of background, then they

dug up the test trench and did sone test punping,

correct?

A That's correct.

Q That's when your invol venent began?
A Yes.



14

15

16

17

18

19

20

21

22

23

24

10

11

12

Q VWhat did you do with respect to the punp
test?

A | received a call on it to give ny opinion
on the results of the test.

Q And who cal |l ed you?

A Andy Linmer and |'mnot sure whether M ke
was on that conversation or not.

Q At that tinme, was it conversational only
or did you actually have punp test results in
front of you?

A | believe initially |I didn't have the punp

L. A. REPORTI NG (312) 419- 9292

391

tests results other than what was described to me
over the phone.

Q Okay. What did they describe to you as
best you can recall?

A They descri bed the amount of water they
were punping or the punping rate fromthe trench
and al so the water |evel nmeasurements and the

rel ated drawdown from exi sting piesoneters.

Q And what were they asking your opinion of?
A They were wondering my interpretation of
t he dat a.

Q Ckay. And did you render an
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i nterpretation?

A Yes, | did. Based on the information,
concl uded that the water was not coming directly
out of the shale, that the site nmust be
undermi ned and to allow the anmount of drawdown
and the anpunt of water which they were punping.

Q kay. Let's break that down.

Your conclusion was that the site was
under m ned, correct?

A Yes.

Q And the basis on which you forned that

concl usi on was twofold, correct?
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A Yes. The rate of punping --
Q VWhat was the first elenent?
Well, the rate of pumping and the
dr awdown.
Q Ckay. Wien you say the rate of punping,
they were getting too nuch water out of the --
MR KIM (Objection. This is |eading.
BY MR, LaROSE:
Q Sir, when you say the rate of punping,
could you explain what you nmean by that in terns

of as it relates to your conclusion that the site
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was under ni ned?
A The rate of punping was a rate at which
they were renoving water fromthe trench, and

think that was on the order of 60 gallons a

m nut e.
Q What did that nmean to you?
A That there were sone other factors rather

than the water coning directly out of the shale.
Q Okay. Was that because you woul d not
antici pate that volune com ng out of the shal e?
A That's correct. The shale has a very | ow
coefficient of permeability.

Q What was the second el enent or the second

L. A. REPORTI NG (312) 419- 9292

basis for your conclusion that the site was
under m ned?

A As | recall, the anpbunt of drawdown about
a thousand feet fromthe trench was equal to the
drawdown in the trench, and this al so woul d not
be true if the water were comi ng through the
shal e.

Q Wiy is it that the drawdown shoul dn't be
the sane a thousand feet away as it is in the

trench?
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A Because the head | oss of the water flow ng
t hrough the formation.

Q Bef ore you hung up that tel ephone
conversation, did you tell these fellows or this
fellow that you thought the site was underm ned?

A Yes, | did.

Q Prior to that, what was your inpression as
to whet her they believed it was underm ned or
not ?

A | don't think they had any information

that woul d have revealed it one way or another.

Q Were they surprised when you told them
t hat ?
A I think they were, yes.
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Q Okay. Did you subsequently get
docunentary results of the punp test fromthemto
| ook at --

A Yes, | did.

Q -- of the trench punmp test?

A Yes.

Q Did you | ook at those docunents to confirm

your initial over-the-tel ephone conclusion that

the site had been undern ned?
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A Yes, | did.

Q Sir, as you sit here today with sone
40- sonme years of experience in engineering and
dewat eri ng and geot echni cal experience, is there
any doubt in your mind that this site is

under m ned - -

A No.

Q -- the Morris Community Landfill site?
A No. | think part of it is underm ned.
Q And when you say underm ned neani ng

di ggi ng shafts under the ground to extract the

coal ?
A That's correct.
Q As opposed to stripping it in the strip

m ni ng sense as opposed to scraping off the earth
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to extract the coal ?

A That's correct.

Q Was there also strip mning that occurred
either on the site or close to it?

A On that sane landfill site on the western
side the area had been strip m ned.

Q Ckay. The punp test, the results, the

docunentary results then confirmed what you



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

t hought that it was underm ned, what was your
next invol venent?

A Well, it was in regard to investigating
t he presence of the underground m ne.

Q Ckay. And what did you do to do that?

A As | recall, | suggested maki ng additiona

bori ngs along that east side and that was |ater

done.

Q And did you review those boring | ogs?

A Yes, as they were done.

Q Ckay. Did you review those boring | ogs as

it related to the issue of whether subsidence had

al ready occurred on the site?

A Yes, | did.
Q And when did you revi ew those boring | ogs
inrelation to what -- to the issue of whether
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subsi dence had al ready occurred on the site?

A As | received the logs, | did.

Q Did you render any concl usions or conme to
any professional conclusions as to whether the
site had suffered any subsi dence?

A Yes. The borings showed that there was no

| onger a mne opening as such. Wat had been the
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m ne opening was filled with nmateri al

Q Okay. And what did that nean to you?
A That neant to nme that subsidence had

occurred al ready.

Q Some subsi dence, npderate subsidence,

conpl et e subsi dence?

A | woul d say conpl ete subsidence for the

condi ti ons.

Q Okay. Did that surprise you that an area

of this landfill being underni ned woul d have
conpl etely subsi ded over a course of years?
A No. Since it was flooded, | think it

woul d be anti ci pat ed.

Q Okay. And what does the flooding have to

do with the idea that the m ne had conpletely
subsi ded?

A The No. 2 coal is underlined by what's
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call ed an underclay and in the presence of water
the underclay will take on the water and swal e.

The action of swaling reduces the shear strength
of the clay and eventually it will be reduced to
the point where the coal pillars which were |eft

in place will punch down into it. This will |et
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the mne -- all the overburden above the nine
subsi de.
Q Let's take that one step at a tine. W've

got a flooding condition, right?

A Yes.
Q You used the termcoal pillars.
What are you tal ki ng about ?
A It's a roomand pillar nethod of mning a

certain anpunt of the coal is left in place to
support the roof run

Q And you said that there is -- | think you
used the term-- did you say underburden? What

was the clay termthat you used?

A Under cl ay.
Q Ckay. What's the underclay?
A The underclay is a natural formation

that's bel ow t he coal

Q So you' ve got coal and you've got clay
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beneath it?

Q Then you' ve got pillars of coal that are

on top of the clay?
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Q And then you've got water running through
that void, correct?

A Yes.

Q What happens to cause the subsidence and
what do you believe happened to cause the
subsi dence in this case?

A Nor mal | y, what happens is that the
underclay will take on water, which results in
swal i ng, making a bigger volune, and this reduces
the strength of the undercl ay.

Q Did you tell Andrews that you believed

that the site had conpletely subsided?

A Yes, | did.

Q Did you tell that to M. Silver?

A Yes, | believe | did.

Q Ckay. You were involved in the -- did you

| ook at the punp test fromthe deepwells in the
spring of 19997

A Yes, | did.

L. A. REPORTI NG (312) 419- 9292

Q They asked you to look at that prior to
t he submi ssion of the application in this case,
correct?

A Yes. | think punped it for about four

399
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nonths, and | was provided the water |evel
informati on as the test progressed.
Q During that four-nonth period, sir, did

they ever completely dewater the mined area?

A No, they did not.

Q Did they even cone close to it?

A No. That was not the purpose of the test.
Q But it not only wasn't the purpose of the

test, it wasn't the result of the test either?

A No. That's correct.

Q Did you understand that the renedi ation
proposal was to conpletely dewater the mine or
just to bring the water |evel down?

A It was nmy understanding that the
dewat ering was nerely to collect the water, |ower
the water table to the point where any
contam nants woul d be collected and not get off
the site.

Q Sir, you understand that they now propose

to use the deepwell systemto renediate the

L. A REPORTI NG (312) 419-9292
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groundwat er as opposed to the shallow trench
right?

A Yes, as a primary system
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Q Okay. Do you have a professional opinion
as a dewatering expert as to whether the deepwel
systemis preferable to the trench systemand, if
so, why?

A Well, | think the deepwell systemis
preferabl e because it's nore efficient and easier
to maintain than a trench system

Q Ckay. In the deepwell system is there an

ability to adjust how nuch you | ower the water

| evel ?
A. Yes. That could be done in different
ways. One would be to -- one way is the

el evation that the punp intake is set at, but
then you won't be punping bel ow the punp i ntake,
and the other way is to put probes in the sane
hole with the punp that would turn the punp on
and off with changes in the water |evel.

Q kay. |Is the deepwell system nore
flexible or less flexible than the trench systen?
A | think it's nore flexible because it

woul d be easier to add to if the need ever arose.

L. A. REPORTI NG (312) 419- 9292
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Q O subtract fromfor that nmatter?

Yes.
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Q In order to -- if you weren't getting the
results that you wanted fromthe deepwell, you
could just either dig another well or elimnate
one that you're pumping from correct?

A That's correct.

MR KIM Objection. That's |eading.
BY MR LaROSE:

Q Sir, how would you make adjustnents to the
deepwel I systemif you needed to adjust then?

A Well, like | said before, if you weren't
getting the required drawdown, a person could add
additional wells, and also if you didn't need to
punp so much, you wouldn't need to punp all the
wel I s that you had installed.

Q What about the trench systen? For the
Board, what's physically involved in creating a
25-feet deep, 150-foot |ong trench?

A I think that as long as the trench
remains -- the bottom of the trench remains high
enough in the shale, there probably wouldn't be
too much problemw th naking this excavation

Q kay.

L. A REPORTI NG (312) 419-9292

A But if it was taken too deep, there could

402



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

be stability problens.

Q kay. | said 150 feet long. That was the
test trench, correct?

A That's correct.

Q The trench was actually going to run the
whol e side of the site?

A | believe so, sonething in the order of.

Q If the trench system doesn't work, if
you' re not getting enough drawdown or getting too
nmuch, how do you adjust that?

A I think a person would have to go to a

di fferent system

Q So in that respect, the trench system
woul d be less flexible to make adjustnents to it,
correct?

A That's right. |If you have -- if you have
constructed a trench draining that didn't work

it would have to be reconstructed in order to try
to get sonething that did work

Q When you say reconstructed, nove it to a
conpletely different |ocation or just

re- engi neer ed?

A It might be possible to re-engineer it,

L. A. REPORTI NG (312) 419- 9292
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just renove that, do what whatever you had to do
or to go to a new | ocation.
Q So you night have to conpletely dig a new

trench, right?

A That's correct.
Q O you night have to go into this 2000
foot trench and dig it down deeper or fill it in

nore to adjust your drawdown, correct?

A You' d have to, yes.
Q Ckay. And the adjustnent to the deepwell
systemif you had to add a well involves what

physi cal mechanics if you added a well?

A Getting a drill rig on the site and
drilling straight down to the nine |evel.
Q kay. In terns of the cost, the tine, and

t he physical |abor involved, how would you

cat egori ze adjustnents necessary for the trench
to the adjustments necessary for the well systen?
A Adj ustments to the trench woul d be much
nor e expensi ve.

Q VWhat about the timng of nmaking the
adjustments? In other words, would you be able
to make qui cker adjustnents to the well system or

woul d it take |l onger to nake adjustments to the

L. A. REPORTI NG (312) 419- 9292
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wel | systemthan adjustments to the trench
syst enf?

A Vell, a well system what you had in place
didn't continue to operate while you were
installing additional wells; whereas, a trench
system the whole thing nay have to be taken out
of service for nodification

Q Sir, did you review M. Skouby's (sic)
mass stability and subsidence report?

MR KIM M. Silver's
BY MR LaROSE:

Q I"'msorry. M. Silver's, thank you, nass
stability and subsidence report before it was
submitted in May of 20007

A No, | did not.

Q Okay. Did you review the information that
was included in that report, in other words, his
cal cul ations and the input paranmeters that he put

into the progranf

A | don't think | was aware of his --
Q O his actual concl usions?

A That's correct.

Q Have you revi ewed them since then?
A Yes, | have.

L. A REPORTI NG (312) 419-9292
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Q Ckay. And have you reviewed themin the
context of this particular case?
A Yes, | have.
Q Ckay. In your professional opinion --
MR KIM (Objection. This is, again,
trying to elicit testinony that | presune was

prepared or was generated after the fact, after

the date of the decision. This has no rel evance

and this shouldn't be admitted. I1'mtrying to
preenpt any testinmony here.
HEARI NG OFFI CER HALLORAN: M. LaRose.
MR. LaROSE: This is testinony that was
not submtted in the May 2000 application, but
it's clearly expert testinmony that directly
relates to that information. The Agency's

experts have said M. Silver's work is

criticized. Qur expert says -- | think he's
going to say, | hope he's going to say
differently.

MR KIM This is an opinion generated
after our decision.

HEARI NG OFFI CER HALLORAN:  You know, at
the risk of being inconsistent in ny rulings,

will allow his testimony. | believe it would

L. A. REPORTI NG (312) 419- 9292
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assist the Board in naking its determni nation
BY MR LaROSE

Q Sir, have you reviewed M. Silver's work
with respect to the regulations -- Illinois

regul ati ons on slope stability and | oad-bearing

capacity?

A Yes, | have.

Q And your opinion of his work is what?

A | believe his opinions are conservative.

Q Do you believe that they're conservatively

accurate?

A | believe they're conservative on the safe
side, like, the factor of safety for the sl ope
stabilities are probably greater than what he
cal cul at ed.

Q Okay. Just so that I"'mclear on this -- |
think I didit right with M. Silver, but | want
to make sure that |'ve got the concept.

If you reduce the shear strength of

the material --

A Yes.

Q -- what are you doing to the factor of
safety?

A You' re reducing the factor of safety too.

L. A REPORTI NG (312) 419-9292
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Q And if you use a higher shear strength,

you're going to end up with a higher factor of

safety?
A That's correct.
Q So is what you're saying that he used the

shear strength that's |ower than nmaybe he could
have or shoul d have to depict the actua
conditions at the site?

A I woul d say he used shear strengths that
were | ower than what he could have.

Q And still would have been accurate and
within the factor of safety called for by the
regul ati ons, correct?

A If he used the higher shear strength, it
woul d have been a higher factor of safety.

Q Ckay. In your opinion, did the slope
stability of the design of the landfill and the
renedi ati on system neet the factors of safety
under the applicable 811 regul ati ons?

A | believe so, yes.

Q And what about the same question for the
| oad- bearing capacity?

A | believe that the | oad-bearing capacity

of the materials at the site are within the
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factor of safety required.

Q What do you base that conclusion on?
A Just looking at the materials that are
i nvol ved.

Q Ckay. And when you say | ooking at the

materials that are involved, give ne a little bit
nor e expl anati on, please.

A Well, the primary materials is the silty
clay at the surface and above the shal es and then
the shale itself, and the strength of these
materials are such that | don't think that there
woul d be a bearing capacity failure problem

Q Based on all the information that you've
seen, boring logs, punmp tests, proposals to punp
fromthe deepwell, do you believe that there is
any deviation fromthe factor of safety called
for by the regulations as contained in the

application that was before the Board?

A No.

Q Did you review -- when you revi ened M.
Silver's calculations -- let nme show you one
thing so that -- so that we're clear on this.

' mgoing to show you what's been previously

admtted as -- I'mgoing to set this close so
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can nake sure you can see it. Can everybody see
this then?
Can you see that okay, M. Skouby?

A Yes.

Q Ckay. 1'mgoing to show you what's been
previously adnitted as Exhibit AA, which is a
table two fromM. Silver's nass stability and
subsi dence analysis in May 2000.

Have you seen that docunent before?

A Yes, | have.

Q Okay. And just to nmove this along, he

actually calculated factors of safety at

groundwat er el evati ons 509, 506, and 503 and then

extrapol ated them down to 480
A Yes.

Q And that's what this paragraph on AA says,

A Yes.

Q Do you have any problemw th the fact that
he extrapol ated from 503 down to 480 versus
cal cul ated in your professional opinion?

MR. KIM Sane objection. | assune this

is an opinion generated after the fact. This was

409
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didn't have the benefit of this. So for the
Board to take this into considerati on works
agai nst the Agency.

HEARI NG OFFI CER HALLORAN:  Overrul ed.

BY MR LaROSE:

Q Sir?
A | see nothing wong with the
extrapolation. |It's a nornmal thing done in work,

and what he did there |I think is acceptable.

Q Ckay. When you say it's a normal thing

done in work, is that another way to say --
MR KIM (Objection, |eading.

BY MR, LaROSE:

Q What did you nean when you say it's a

normal thing done in work?

A Extrapol ati on of data is not unusual

Q And you didn't find it to be either

unusual or offensive in this particular case?

A That is correct.

Q I s extrapol ati on not unusual in the

sci ence of geotechnical engineering?

A No. It's not unusual
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ri ght now

kay. That's all | have

L. A REPORTI NG (312) 419-9292

HEARI NG OFFI CER HALLCRAN

Ki m

MR KIM  Well, it's 12:40 now. Do

want ne to begin my cross-exam nation?

HEARI NG OFFI CER HALLORAN:

the record.

(Di scussi on had

of f the record.)

Thank you. M.

you

We can go off

411

HEARI NG OFFI CER HALLORAN: We're going to
take a break, a 45-minute break until 1:30 for a
lunch break. We'Il be back here at 1:30. Thank
you.
(Wher eupon, further proceedi ngs
wer e adj ourned pursuant to the
[ unch break and reconvened
as follows.)
HEARI NG OFFI CER HALLORAN: W' re back from
lunch. It's approximtely 1:40, and | believe --

I"'msorry. M. LaRose?

MR LaROSE:

cross-exani nati on

Before M. Kimstarts his

had forgotten to offer

into
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MR KIM No objection

HEARI NG OFFI CER HALLORAN:  No obj ecti on.
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Exhibit | will be admitted into evidence.

MR KIM Am| correct that there are four
exhibits that have been made as an offer of
proof? Is that what you show, Mark? |[|'mjust
trying to keep track of all my exhibits.

MR, LaROSE: The ones | have are DD, the
extrapol ation chart; MM NN --

MR KIM That's four right there, and
then the Streator, slash, Mrris conparison
chart.

HEARI NG OFFI CER HALLORAN: Let's start at
the top. Right now, we have Exhibit D2 not
admtted, but it is for an offer of proof.

MR LaROSE: That's correct.

HEARI NG OFFI CER HALLORAN: W have Exhi bit
DD. That's admtted as an offer of proof.

MR LaROSE: Correct.

HEARI NG OFFI CER HALLORAN: W have Exhi bit
MM as in Mary. That is -- | believe that was the

one where --
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MR. LaROSE: The hybri d.
MR KIM Right. The first two pages were
kept out. The remai nder of the pages were

al | oned.
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HEARI NG OFFI CER HALLORAN: Wl I, that's
not entirely correct. |It's the first two pages
that were kept out and the last three pages that
were kept out.

MR KIM Right, because those were sone
fax | og sheets.

HEARI NG OFFI CER HALLORAN: Correct.

MR LaROSE: The first two woul d have been
an offer of proof, and the remai nder woul d have
been admitted.

MR KIM Except for the last three.

HEARI NG OFFI CER HALLORAN: Except for the
| ast three pages.

MR. LaROSE: \Which we just said forget
that --

MR KIM Right. And then | think the
only other one is NN

MR LaROSE: That's correct.

MR KIM Vhich is the article.
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HEARI NG OFFI CER HALLORAN: NN, as in
Nancy, and that's the newspaper article, and
that's an offer of proof.

MR. LaROSE: And then the only other issue

woul d have been -- the only other najor issue

L. A. REPORTI NG (312) 419- 9292

with respect to the evidence woul d have been the
striking of the as yet undefined specific
guestions and answers for M. Silver.

HEARI NG OFFI CER HALLCRAN: Correct.

MR KIM Just a little housekeeping. |
just wanted to nake sure.

HEARI NG OFFI CER HALLORAN: Al | righty.
Any other prelimnary matters? M. Kim your
witness. The witness is rem nded he's still

under oath.

CROSS - EXAMI NATI ON
by M. Kim
Q M. Skouby, |'m assumi ng, |ooking at your

resume, that you live sonewhere around the St.
Louis area; is that right?

A Yes. | lived in the St. Louis area from
1962 to about three nonths ago.

Q Vll, | was just going to say you cane a
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long way to be with us today. So thank you for
maki ng the trip. | have just a few questions
that 1'd Iike to ask you about, and I'mgoing to
bounce around from subject to subject. So if you
sort of think there's a -- you know, you don't

under stand one of ny questions, just ask nme to

L. A. REPORTI NG (312) 419- 9292

rephrase it or ask ne what |'mtal king about and
"1l be happy to explain that.

A Very good.

Q The first question | wanted to ask you
about was sone testinony you provided concerni ng
what your understandi ng of dewatering neant, and
| believe you testified that dewatering is
essentially lowering the groundwater level to a
predet erm ned | evel

Is that a fair characterization?

A Yes, it is.

Q Now, woul d you consider as part of
responsi ble or as part of appropriate dewatering
that there should be some kind of neasures taken
to ensure that there's going to be the --
predet erm ned | evel woul d be naintai ned?

A That coul d be done by nonitoring.
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Q Okay. Would you think that that woul d be
a good idea to do as opposed to just hitting the
groundwat er | evel and then not nonitoring it to

make sure that you're remmining static at that

| evel ?
A Anyt hing that's operating has to be
noni t or ed
L. A, REPORTI NG (312) 419-9292
416
Q So you woul d agree that nmonitoring for the

-- as part of a dewatering plan is the correct
thing to do; is that right?

A Yes. | think nonitoring is necessary.

Q Ckay. Thank you. | don't know if you
were directly asked about this, but there's a
docurment that's been referred to as the Streator
EIS. It's an environnental inpact statenent that
was prepared by USEPA for a --

MR KIM As a side-bar, M. Hearing
Oficer, |I only have one copy today. | have
other copies in nmy hotel. So tomorrow I'll be
bringi ng conpl ete copies for subm ssion

HEARI NG OFFI CER HALLORAN: Thank you, M.
Kim

BY MR KI M
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Q Let me show you what is identified as the
final environmental inpact statenent for the
rehabilitati on of wastewater facilities for
Streator, Illinois. This was prepared by USEPA
in February of 1981.

Have you ever seen that document
bef ore?

A. Yes, | have.
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MR KIM Ckay. And, again, | apologize

for not offering it into evidence today. | will
t onor r ow.
BY MR KM
Q When did you first see this docunent?
MR. LaROSE: I'mgoing to object. This is

beyond the scope of his direct exam nation. |
never asked him a single question about the
Morris EIS -- Streator EIS.

MR KIM Well, the reason |'m bringi ng
this up is he testified to soil conditions or
geol ogic conditions in Streator, and |'m assum ng
that there's going to be sone tie-in made to the
geol ogi c conditions that are described in the EI S

and M. Skouby's testinony, and I'd just like to
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find out if he reviewed this docunment in
conjunction with nmaking his concl usi ons about the
Streator geology. |If he didn't, then I won't
have any ot her questions.

MR LaRCSE: | think he can ask himthat
guesti on.

HEARI NG OFFI CER HALLORAN: Go ahead, M.
Kim

BY MR KI M

L. A REPORTI NG (312) 419-9292
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Q The testinony that you provided earlier
concer ni ng your understandi ng of the geol ogic
conditions at Streator, was that testinony based
in any way upon your review of this document,
which is referred to as the Streator EI S
document ?

A No. It was based on ny previous
experience in Streator, and it concurs wth that
report, | think.

Q Ckay. So you are faniliar enough with the
report to know that your understandi ng of the
geol ogic conditions is consistent with the
report's presentation of those conditions as

well; is that right?
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A Wul d you say that again?
Q Sur e.
Your understanding of Streator's

geol ogi c conditions is consistent with what you
bel i eve the report shows to be those conditions?
A Yes, sir.

Q Ckay. Thank you. You also testified that
you were asked to review or you had cause to

revi ew some of the boring | ogs that were

generated through the course of sone

L. A. REPORTI NG (312) 419- 9292
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i nvestigations that were done at Community

Landfill; is that right?
A That's correct.
Q And | believe as part of your testinony

you stated that in |ooking at those | ogs, you
checked for past subsidence, and it was your

opi nion that the borings showed that there was no
| onger a mine opening; is that correct?

A That's correct.

Q And as a result of that, your concl usion
was that subsidence had occurred and that, in
fact, there was conpl ete subsidence at the site;

is that right?
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A Yes, basically.

Q Do you know i f that representation, that
there was conpl ete subsidence at the landfill,
was rmade anywhere in the May 2000 significant
nodi fication permt application?

A I do not know whether that's stated in
that way or not.

Q Ckay. Let me sort of take one step back

What involvenment did you have in
preparing any kind of docunents or any kind of

reports that were included in the May 2000 SI GMOD

L. A. REPORTI NG (312) 419- 9292

420

application?

A I think about the only thing I did that
was i ncluded was the flow of groundwater to the
trench.

Q And |'m going to show you what is
identified as parcel A, volune six, of the
adm nistrative record. It's Bates stanped page
307.

MR. LaROSE: Just give us a second.
MR KIM That's fine.
BY MR KI'M

Q And while counsel is looking for this
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docunent -- this begins on page 307.
Can you | ook at the next few pages
and just |let nme know when you're done?
MR. LaROSE: \When you say the next few --
MR KIM [|I'msorry. The next -- through
page 310. Pages 307 through 310.

BY THE W TNESS

A Ckay.

BY MR KI'M

Q Do you recogni ze those docunents?

A Yes, | do.

Q Are those docunents that were prepared by

L. A REPORTI NG (312) 419-9292
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you?
A Yes, they were.
Q And when | say those, you're including

pages 308, 309, and 310; is that correct?

A That is correct.

Q Okay. And did you prepare these docunents
specifically for inclusion in the May 2000 SI GVOD
application for Community Landfill?

A | prepared these at the request of M ke
McDernont. | did not know, you know, the

pur pose.
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Q kay. And | don't have a direct citation
to pages, but | believe there also -- there may
be sone references in the application to
concl usi ons reached by you or opinions stated by
you as to the presence of underm ning at the
landfill, and this would have been done foll ow ng
your review of the trench punp test results.

MR. LaROSE: (Objection to the foundation

MR KIM \What I'mtrying to establish is
that there may be sonme conments or sone
references to M. Skouby in the application that

MR LaROSE: But if there are, the

L. A. REPORTI NG (312) 419- 9292
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foundati onal objection is that I'd Iike to know
where they're at.
HEARI NG OFFI CER HALLORAN. W I 1 you be

able to connect this up tonorrow?

MR KIM No. | can do this without
t hat .
BY MR- KIM
Q M. Skouby, you testified that you were

asked to review the trench punp test results

foll owi ng the conclusion of those tests; is that
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correct?
A. That is correct.
Q And at that tine, did you inform | guess,

initially by tel ephone and then later on you
followed it up, did you informrepresentatives of
Andrews Environmental that it was your belief
that there was underm ning at Community Landfill?

A That is correct.

Q Asi de from your conveying that information
to them which may have been included by themin
the preparation of the application, and aside
fromyour direct authorship of pages 307, 308 --
I"'msorry, 308, 309, and 310, is there any other

part of the permt application that you worked on

L. A REPORTI NG (312) 419-9292
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directly?

A Directly?

Q Yes.

A Not to my know edge.

Q So there's no other docunent there that

woul d have your nane or that would be your work
product; is that correct?
A That is correct.

Q But you did testify, didn't you, that you
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did have conversations with Andrews and with M.
Silver that you believed that the site had
experi enced conpl ete subsidence; isn't that
right?

A That's correct.

Q And those conversations took place before
May of 2000; is that right?

A Yes.

Q And when you conveyed that information on
to them did they question your opinion or did
t hey question that concl usion?

A No, | do not think so.

Q So, in fact, to the best of your

know edge, they accepted that as being a fair and

accurate opinion; is that correct?

L. A. REPORTI NG (312) 419- 9292

A That's correct.

Q You were also asked a little bit about the
hori zontal groundwater collection trench, and
t hat goes towards those docunents that are found
on pages 308 to 310 that you worked on, and
bel i eve you were asked about potential problens
with stability with the installation and

operation of the groundwater trench.
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Do you recall that?

A Yes, | do.

Q And | believe your testinony was if the
trench is installed too deep, there could be a
stability problem is that right?

A That's correct.

Q Did you believe that there was any
stability problemw th the groundwater trench as
it was proposed in this pernit application?

A No.

Q | believe you also stated that there were
certain problens or certain downsides, in your
opi nion, to using a groundwater collection trench
as opposed to deepwells, and let ne see if | can
repeat those back.

I think one of the concerns or one of

L. A. REPORTI NG (312) 419- 9292
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the problens that you said m ght be encountered
is the adjustnents to the use of the trench m ght
be nore expensive; is that right?

A That's correct.

Q And | believe you al so made reference to
the fact that the timng of nmaking those

adj ust ment s worked agai nst using a trench as
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opposed to using deepwells; is that correct?

A That's correct.
Q Do you know i f those coments were
i ncluded in the application concerning -- in any

portion of the application that described or
addressed the groundwater collection trench?
A | do not know.

Q You also testified that you had an
opportunity to review some of M. Silver's

reports and cal cul ati ons and assunptions; is that

right?

A That's correct.

Q But just so we're clear on the tine frane,
when did you review those -- that work?

How about this, was it after August
of 20007
A Yes, it was.
L. A REPORTI NG (312) 419-9292
426
Q So what ever opinions you night have had of

M. Silver's work, those obviously woul dn't have
been put into anything that's included in the My
2000 application; isn't that right?

A That's correct.

Q And some of your specific conclusions or



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

opi nions that you formed turning to M. Silver's
cal cul ations regardi ng slope stability and on the
specific topics of the factor of safety

and | oad-bearing capacity, there again, just so
we're clear, any opinions you m ght have had
concerni ng those issues would not have been

formed until after August of 2000; isn't that

correct?
A That's correct.
Q And, there again, those opinions would not

have been found anywhere in the May 2000
application; isn't that right?

A That's correct.

Q You, also, | believe, testified as to the
manner or the nmethodol ogy that M. Silver

enpl oyed using extrapol ation to make a -- make
sone slope stability conclusions for a

groundwat er el evati on that was not a specific
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el evation and he put it into his conputer
program

Do you recall that?
A Yes.

Q | believe you stated that in your opinion
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his use of the extrapol ati on was okay? | think

that was your word. It was appropriate?
A Yes, | think it was.
Q When did you review that extrapol ation

wor k? Was that after August of 20007

A Yes.

Q And, there again, so we're clear, that
i nfornmati on or that conclusion that you reached
or your opinion would not have been found in the
May 2000 application; is that right?

A That's correct.

Q You al so were testifying about your review
of sonme testing, sonme punp testing that was done
at the landfill, and specifically you nade
reference to a four-nonth test.

Do you recall that?
A Yes, | do.
Q VWhat was the four-nonth test you were

referring to?

L. A REPORTI NG (312) 419-9292
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A What was that question again?
Q What test -- what four-nonth test were you
referring to? It was a test to do what?

A It was to determ ne drawdown based on
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punpi ng the deepwel .

Q Ckay. I'mgoing to show you and I'l1 also
draw counsel's attention to appendix -- the

adm ni strative record, volune six, attachment or

appendi x A, which is found at Bates stanp 284 and

285.
MR. LaROSE: Thank you. Hold on a second.
MR KIM Sure.

BY MR KI'M

Q While M. LaRose is |ooking, can you just

take a | ook at the next two pages, that page and

the next?
A (Wtness conplied.)
Q When you were referring to the four-nonth

test, is the informati on presented on pages 284
and 285 representative of that four-nmonth test
you were referring to?

A | believe it is. | don't know that this
i ncludes all of it.

Q Ckay. That's fair.
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A But it is the right wells.
Q Ckay. | thought the dates were on here,

but | guess they're not.
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A No, they are not.
Q Thank you
I think you also testified that you

reviewed the results fromthat test and your
conclusion was that the testing that was done did
not dewater the mine void; is that correct?

A It didn't |lower the water table down to
the top of the mne.

Q Okay. As a matter of fact, | think your
characterization was it didn't conme cl ose.

Do you recall saying that?

A | do not renenber saying that. | nay
have.
Q How woul d you base that -- what do you

base that concl usi on on?

Is there sone way that you can use
the data either in that report or another report
to reach that conclusion or is that just a
per sonal opi ni on?

A No. The water levels in those wells are

shown, and then the boring | ogs show the
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el evation of the top of the coal or where the top

of the mne is, and the water |evel elevations
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are always above the elevation of the top of the
mne. So that water |evel never was drawn down
to the top of the mne

Q So basically then -- let ne present what |
think you just said, and if |I'mwong, stop ne,
or if I"'mwong, at the end, just correct ne.

To find out if you were getting down
to the point where you m ght be concerned about
dewat ering the nine void, you would start with
the water |evel before you began the punp
testing, you would subtract the total drawdown,
and that was in that docunent that | just showed
you, and you would come up with a figure, which
woul d be the drawdown fromthat -- fromthe
begi nning of the punp test to the concl usion of
t he punp test.

At that point, you could conpare that
el evation to the elevation of the nmine void and
you could see if, as you said, you were getting
close to dewatering it or if you were sufficient

-- or if you were not close to dewatering it; is

that right.

L. A REPORTI NG (312) 419-9292

MR. LaROSE: |I'msorry. | hate to do
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this, but | have to object to the formof the
guestion. He strung about ten of themtogether.
I think it also is repetitive of the question
that he just asked him but if he's going to ask
him he's going to have to break it up. Nobody
coul d answer that question.

HEARI NG OFFI CER HALLORAN: Is there any

way you can rephrase that, M. Kim break it up?

MR KIM Sure. 1'Il tell you what |'1]
do, I'Il make it broad and then I'Il close it
down.

BY MR KM
Q What I'mtrying to get at is to find out

if you were even close to dewatering the mne
voi d, conceptually, isn't it correct, that you
woul d take the el evation of the groundwater

before you began the punp test, you would

subtract the drawdown, and you would cone up with

a figure. You would conpare that figure with

what the boring | ogs show as the top of the mne

void and you woul d see how far apart you were.
Does that sound right.

MR. LaROSE: Objection to the formof the

L. A. REPORTI NG (312) 419- 9292
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guestion. This witness says -- keeps talking
about the top of the coal. He keeps talking

about the top of the mine void.

MR KIM |'msorry.

MR. LaROSE: | think that's the problem
BY MR KI'M
Q Do you agree -- am | using the termm ne

void incorrectly? Should it be the coal instead
of mne void?

A Well, basically the top of the mine is at
or near the top of the coal originally. O
course, in the mne -- nmned out areas, there was
no nore coal there.

Q | understand. So if it's sufficiently
close then, it's not incorrect to say the top of
the mne void woul d al so basically be the top of

t he point where the coal would begin; is that

correct?
A That's correct.
Q And, again then, now that we've

established that, to go back to what | said
before, to find out how cl ose you got to
dewat eri ng the mne void, you would take the

el evation that you began -- that you had before

L. A REPORTI NG (312) 419-9292
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you began the punp test, you would subtract the
drawdown, which represents the amount of water
that was taken down during the test, and you
woul d have a new el evation, and you woul d conpare
that elevation with the top of the elevation from
the mne void.

Does that sound right?

A Yes. A person would conpare the drawdown
el evation of the water in the nonitoring well
with the elevation of the top of the nine.

Q Ckay. And, you know, this could be a
di fference of feet, inches, yards? You know, you
woul d get some kind of linear distance; is that
correct?

A That is correct.

Q Ckay. And when you say that they did

dewater -- and trust nme when | say | think you
said it didn't come close. It sort of struck me
when you said that. | think the transcript wll

bear that out.

So when you say it didn't cone cl ose
what kind of range in ternms of distance would you
be referring to when you say it didn't cone

cl ose? How close would be didn't conme cl ose?

L. A. REPORTI NG (312) 419- 9292
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A I'd have to | ook at the data, but | think
that the water wasn't drawn down to within ten
feet of the top of the mne.

Q And when you did nmake that statenment in
your testinony earlier, were you basing that upon
sonme kind of calculations that you had perforned
to find out what that elevation was, that
resulting elevation or, again, was this just sort
of personal opinion?

A It was -- | didn't specifically nake any
calculations or figuring to deternine. That it
was my recollection of the results of the punping
test as it was perforned.

Q Okay. The last question that | have then
is -- | meant to ask you this before, and
didn't do so, but, again, going back to talking
about -- you said that any plan to dewater should
include a nonitoring plan; is that correct?

A I think -- | think npst aspects of this
landfill has to be nonitored, and | think that
the deepwells, their functioning, would al so have
to be nonitored along with any other nonitoring
done on the landfill.

Q And why woul d you be -- what's the

L. A. REPORTI NG (312) 419- 9292
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specific need to nonitor the deepwells?

A Any tine you have equi pnent operating, it
can break down.

Q Ckay. Isn't it true that in addition to
equi pment breaki ng down, you mght also want to
be able to check the performance and basically
whet her the groundwater elevation that you had
predet ermi ned was bei ng mai nt ai ned?

A Yes. That would be part of it.

Q If you didn't have a nonitoring program
you woul dn't be able to check that, would you?

A That's correct.

Q And so if you don't have a nonitoring
program there's a potential that you m ght begin
dewat ering the mne void and you wouldn't really
know about it, would you?

MR. LaROSE: (Objection. He's now asked
him 14 times about this nmonitoring thing. Asked
and answer ed.

MR KIM Not that specific question

MR. LaROSE: | think he's really covered
the waterfront. He said he should have a
nmonitoring program He said it now at |east five

tines.
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MR KIM M last question was, if you
don't have a nmonitoring program isn't it
possi bl e that you could be dewatering the mne
void and you woul dn't know it?

HEARI NG OFFI CER HALLORAN: Overrul ed. You
can ask that question again. The w tness can
answer .

BY THE W TNESS:

A Yeah. The plan was to have a punp intake
above the top of the mine so there's no
possibility of drawi ng the groundwater bel ow the
top of the m ne.

BY MR KI'M

Q | understand that, but my question was, if
you don't have a nonitoring programin place, you
could -- there's a potential that you could begin
dewat eri ng without knowi ng that you were?

MR. LaROSE: (bjection, asked and
answer ed.

MR KIM He didn't answer the question.

MR. LaROSE: He did answer the question.
He answered it and said it was inpossible.

BY MR KI'M

Q So your answer to that question would be
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no?
A Wel |, restate your question
Q "Il restate the question. [|'msorry.

HEARI NG OFFI CER HALLORAN: |'d overrule
the objection. M. Kim could you ask that?
MR. KIM Yes.
BY MR KI'M
Q If you don't have a monitoring plan in
place, isn't it possible that you could be
dewat eri ng the mne void and you woul dn't know
about it? 1'd like a yes or no answer.

Is it possible that you woul d be
dewat eri ng and you wouldn't be aware of that if
you didn't have a nonitoring progranf

A It woul d not be possible based on the

pl anned installation

Q kay. Assuming all the assunptions that
went into the plan were correct and were
accurate; is that right?

In other words, you're saying it's
only as good as the plan. I'msaying if there's
a problemwth the plan, there could be a problem

wi th your assunption; isn't that correct?
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gquestion. It's been asked and answer ed.
HEARI NG OFFI CER HALLORAN:. | don't think
it's been asked and answered. | would take issue

with the formof the question, M. Kim

Overrul ed.
BY MR KM
Q Wel |, your answer was that's inpossible

because the plan wouldn't allow that; is that

correct?

A It was -- let nme restate what | said
bef ore.

Q Sur e.

A On these dewatering deepwells, the plan

was to have the punp intake above the top of the
m ne. Now, these punps cannot |ower the
groundwat er bel ow the punp intake. So if you
have t he punp intake above the top of the mne,
it's inmpossible to draw down below the top of the
mne with those punps.
Q kay.

| mean, whether you're nmonitoring or not.

Q And to denonstrate that, we could go back
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to what we tal ked about before, that equation

that we tal ked about how you can -- where you

L. A REPORTI NG (312) 419-9292
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conpare your drawdown | evel with your top of the
nm ne coal and the nmine void level, and you're
sayi ng you shoul d never get below -- you should
never get to the point where your elevation after
the drawdown is below or is into the nmine void
area; is that correct?
A That's correct.

MR KIM | have nothing further at this
tine.

HEARI NG OFFI CER HALLORAN:  Thank you, M.
Kim M. LaRose.

REDI RECT EXAMI NATI ON
by M. LaRose

Q Sir, in response to one of M. Kinms
guestions, you said that you weren't aware of
whet her specific |anguage that 100 percent
subsi dence had occurred was included in M.
Silver's report; is that correct?
A I do not know that it was stated. That's
correct.

Q Do you know whet her the 100 percent
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other way in M. Silver's reports and

cal cul ati ons?
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A Yes. He accounted for it in the shear
strength val ues that he used in his calcul ations.
Q And that was contained in his report which
was in the application?

A That's correct.

MR LaROSE: That's all | have.

HEARI NG OFFI CER HALLORAN: Thank you. M.
Kim any recross?

MR KIM No.

HEARI NG OFFI CER HALLORAN:  Thank you,
sir. You may step down.

MR. LaROSE: Thank you very nmuch, M.
Skouby. Before | call the next witness, | just
want to take two seconds to thank these gentlenen
and send them of f.

HEARI NG OFFI CER HALLORAN: O f the
record

(Di scussi on had
of f the record.)

(Break taken.)



21

22

23

24

10

11

12

13

14

15

16

17

18

19

HEARI NG OFFI CER HALLORAN: W' re back on
the record. |It's approximately 2:15. W took
about a five-mnute break.

MR LaROSE: Good afternoon.

L. A. REPORTI NG (312) 419- 9292

MS. THOWPSON: Good afternoon.

MR. LaROSE: The next witness will be
Gnenyt h Thonmpson on behal f of the petitioner as
an adverse W tness.

(Wtness sworn.)
VWHEREUPON:

GWENYTH THOMPSON,
called as a witness herein, having been first
duly sworn, deposeth and saith as foll ows:

DI RECT EXAMI NATI ON
by M. LaRose
Q Ms. Thompson, could you state your nane
for the record, please?
A Gnenyth, Gwe-n-y-t-h, Thonpson.

Q And you are enployed by the Illinois

Envi ronmental Protection Agency; is that correct?

Q And your position with the Agency?

A ' m manager of the groundwater assistance

441
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unit, the solid waste side.

Q Is it fair to say that you're the senior
groundwat er person in the |and division?

A Not in the entire division of |and.

Q In the permt section of the I and

L. A REPORTI NG (312) 419-9292

di vi si on?
A In the permt section, yes.
Q Ma' am you' ve signed off or initialed the

permits in this case, did you not?

A | believe |I did, yes.
Q I'mgoing to hand you -- give nme just a
second.

HEARI NG OFFI CER HALLORAN: CGo off the

record.

(Di scussi on had

of f the record.)
BY MR, LaROSE:
Q Ma'am |'m going to hand you what's been
previously marked and adnmitted as Exhibits S and
R We'll leave these here in front of you
because we're going to refer to themthroughout.

Wth respect to S, is that the parcel

A-- 1"msorry.
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Wth respect to R is that the parce
A permit in this case?
A Yes, it is.
Q Okay. If you look on the very | ast page

of that docunent, there's a signature page,

correct?
L. A REPORTI NG (312) 419-9292
443
A Correct.
Q Joyce Munie signed it as the manager of

the pernmit section of the bureau of |and,

correct?
A Correct.
Q Underneath that is a series of letters and

nunmbers. One of the letters is GI or the

initials GI.
I's that you?
A Yes.
Q Ckay. So you initialed the parcel A
permt?
A Yes.
Q What does that nean?
A That means that | read through the

groundwat er pernmt conditions to see if they nmet

t he regul ati ons.
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Q Does it also nean, ma'am that you | ooked
at the groundwater portions of the pernit
applications and found not hing am ss?

A Yes.

Q Thank you.

HEARI NG OFFI CER HALLORAN: Are we | ooki ng

at Exhibit S and R?

L. A REPORTI NG (312) 419-9292

MR LaROSE: |I'msorry. W are |ooking at
Rand S. [I'mlooking at R right now.

HEARI NG OFFI CER HALLORAN:  Thank you, M.
LaRose. It's my mistake.

MR. LaROSE: R is the parcel A pernit,
sir, and Sis the parcel B pernit.

HEARI NG OFFI CER HALLORAN:  Thank you.

MR KIM Just to clarify because it's not
actually the very |l ast page of that permt. It's
page 48. The very |last page has to do with
standard conditions.

MR LaROSE: That mmkes sense.

BY MR, LaROSE:
Q It's page 48 where the signature line is,
right?

A (Noddi ng head.)
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Q And the sane thing, ma'am referring to
Exhibit S, page 36 of that docunment, you
initialed that as well?

A Correct.

Q And that neant that you found that you
revi ewed the groundwat er portions of the pernmit
and found themto be in accordance with the

applications -- with the regulations, correct?

L. A. REPORTI NG (312) 419- 9292
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A Correct.
Q Ma'am |'mgoing to hand you -- let's
| eave those two out because we will be referring

back to themin a little bit.

' mgoing to hand you what we've
previously marked as Exhibit E, which is your, |
guess, current resune or curriculumvitae?

A Correct.

Q This is the one that you supplied to M.
Kimin or around Novenber of 2000 and then he
supplied it to nme?

A Yes.

Q And we went over this during your
deposition, correct?

A. Correct.
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You're a licensed -- you've been a

i censed geol ogist for three years?

A

Q

Li censed prof essional geol ogi st.

You did not have to take the examto be

licensed by the Departnent of Professiona

Regul ati on, however, correct?

A

Q

Correct.
You were grandfathered in?

Correct.

L. A. REPORTI NG (312) 419- 9292
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Is that the extent -- |I'msorry.

You took one course in mne

subsi dence; is that correct?

A

Q

Yes.

Is that the extent of your formal

education on the subject of mne subsidence?

A
Q
par cel

A

Q

| believe so, yes.

You signed off on both the parcel A and
B permts, right?

Correct.

But you didn't actually work on review ng

any of the application, did you?

A

In reviewi ng insofar as -- could you

define review, please?
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Q Ma'am you didn't read a single word of
either application, did you?

A Yes, | read single words of the
application, but if you are getting at --

per haps, you can define what you're trying to --
Q Did you actually work on review ng any of
the application itself, yes or no?

A For the purpose of generating the

menor andum no.

Q For the purpose of approving the permt no

L. A REPORTI NG (312) 419-9292

as well, right?
A Correct.
Q You just reviewed sone of the project

revi ewers' nenbs, correct?

A Correct.

Q You reviewed Scott MG II's nenos, right?
A Some of them

Q O a nenp from Scott MG II?

A Sonme of them

Q He was a groundwater reviewer early on?
A Correct.

Q You revi ewed sonme of Andrew Caitlin's

menos, right?

447
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Correct.
He was a groundwater reviewer early on?

Correct.

o > O >

And you reviewed Victoria Bruhed' s nmeno or

menos, and she was an earlier groundwater

reviewer as well, correct?
A Ri ght .
Q Al'l of those nmenpbs that you revi ewed

related to the initial 1996 application which was
denied in 1999, correct?

A. Correct.

L. A. REPORTI NG (312) 419- 9292
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Q Todd Hall was the reviewer on the 2000
application, right?

A Correct.

Q You didn't review any of Todd Hall's
reviewer notes for the present application
correct?

A | don't know. He's on ny staff, and
sinmply cannot recall if I reviewed his menorandum
or not. If I did, my initials would be on it.

Q Okay. |If you reviewed his nmenos, your

initials would be on it, correct?

A. Correct.
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Q Prior to the issuance of the 2000 pernit,
you did not review any of the specific

groundwat er data contained in the permt, did

you?
A Correct.
Q You didn't review -- you didn't do

anything related to the issues of stability or
subsi dence, did you?

A Defi ne do anyt hi ng.

Q You didn't review any of the application
with respect to the issues of stability or

subsi dence?

L. A REPORTI NG (312) 419-9292
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A | did not review the application

Q And you didn't review any of the stability
i nformation contained therein?

A Correct.

Q Is it fair to say that the stability --
the areas of stability are not your area of
expertise?

A Correct.

Q At | east as of Decenber the 20th, 2000,
the date of your deposition, you hadn't forned

any professional conclusions with respect to
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stability or subsidence at Mrris Conmunity

Landfill?
A Repeat your question
Q At | east as of the date of your

deposi tion, Decenber 20th, 2000, you hadn't
fornmed any professional conclusions with respect

to the issues of stability or subsidence at

Morris Conmmunity Landfill, yes or no, nmm'anf
A Yes.
Q And you had not forned any professiona

opi nion as to whether the proposal corrective
action plan would result in mne subsidence under

the landfill, had you?

L. A. REPORTI NG (312) 419- 9292
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A | believe that, and this would be
reflected in the deposition, that | stated that

it had the potential

Q Ckay.
A It was my opinion that it had the
potenti al .

MR. LaROSE: Page 53, Counsel
BY MR LaROCSE:
Q You renenber giving your deposition on

Decenber 20th, 2000, correct?
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A Uh- huh

MR KIM Did you have a line?

MR. LaROSE: Yes, |I'msorry. Beginning on
line five.

BY MR LaROSE:

Q You were under oath at that tine?
A Uh- huh
Q You have to say yes or no, na'am because

the court reporter can't take down --

A | apol ogi ze. Yes.

Q And you' ve had an opportunity to review
your deposition obviously since then?

A Yes.

Q And you nade some corrections to it in a

L. A. REPORTI NG (312) 419- 9292

typographi cal or transnission sense?

A Yes.

Q And you signed the deposition?

A Yes.

Q So everything else in there is accurate?
A Yes.

Q Do you renmenber being asked this question

on the 20th of Decenber of 2000 and giving this

answer; Question, yeah. Is it true, Gaen, that

451
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you have not forned any opinion with respect to
whet her the corrective action plan contained in
t he 2000 application woul d cause subsi dence under
the landfill? Answer, not an absol ute opinion
no.
Do you renenber being asked that

guestion and giving that answer?

A | remenber that and --

Q Ma' am yes or no, do you remenber being

asked that question and giving that answer?

A Yes.
Q Do you know whet her the 811 regs require a
landfill to be designed to elimnate the

possibility of subsidence?

A. No, | do not.

L. A REPORTI NG (312) 419-9292

Q One groundwater condition is that the
| eachate levels in the landfill are required to

be mai ntai ned bel ow the static groundwater

| evel s.
Are you famliar with that condition?
A Yes.
Q Are you aware that there are portions of
the bottomof a landfill that are above the

452
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static groundwater el evation?

A Yes. |'ve been nade aware of that.
Q And, in fact, there's substantial portions
of the bottomof the landfill that are above the

groundwat er el evation, correct?

A If you say so.

Q kay. Is it possible for that condition
to be conplied with for those portions of the
landfill where the bottomof the landfill is
above the static groundwater?

A No, sir.

MR KIM Before you go on, are you going
to offer her resunme into evidence?

MR. LaROSE: Yes. Thank you.

MR. KIM No objection, by the way.

HEARI NG OFFI CER HALLORAN: Exhibit E is

L. A. REPORTI NG (312) 419- 9292
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admitted into evidence.
BY MR, LaROSE:

Q Shoul d that condition be changed or
anended to reflect that for those portions of the
landfill where the bottomis above the static
groundwat er they don't have to neet that

condi tion?
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A It probably shoul d.

Q ' mgoing to hand you what's been
previously marked as Exhibit B and ask you to
take a | ook at that, please.

This is an affidavit that your boss,
Joyce Munie, wote on the 22nd of Septenber 2000

in this particular case, correct?

A It |ooks to be, yes.

Q And we went over this in your deposition,
right?

A No.

Q W didn't?

A No, we didn't.

Q Yes, we did, but that's okay. You don't

have to renenber that.
A I don't recall seeing this.

Q That's all right.

L. A REPORTI NG (312) 419-9292

454

Look at paragraph nine on page two.
It says if a hearing on these appeals is
conducted, representatives of the Illinois EPA,
i ncluding nyself, if necessary, will provide nore
extensive and detailed testinony as to why these

contested conditions are necessary and why a stay
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of those conditions would result in a potenti al
threat to human health and the environment.

Ma' am other than -- |eaving aside
for a second the subsidence issue, you haven't
fornmed any opinions as to potential danger to
human health and the environnent regarding

groundwat er conditions at the site, have you?

A Regar di ng groundwat er conditions?

Q That's correct.

A No, not regardi ng groundwater conditions.
Q Ckay. O her than your informal conclusion

with respect to subsidence, which was fornmed
after the application was filed and after the
permt was issued -- let ne back up

You did forman informal opinion that
the deepwel|l systemmight result in -- could

potentially result in subsidence at Mrris,

right?
L. A REPORTI NG (312) 419-9292
455
A Correct.
Q You forned that opinion after the pernmit

application was filed and after the pernmit was
i ssued, right?

A No. After the permt application was
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filed, but before the permt was issued.
Q Okay. But you didn't even | ook at any of
the --
MR KIM (Objection, asked and answered.
BY MR, LaROSE:
Q You didn't even |l ook at any of the
subsi dence or stability issues prior to the
i ssuance of the permt, did you?
MR KIM (Objection. It's a vague
guestion. What issues is he referring to?
HEARI NG OFFI CER HALLCRAN: Can you
rephrase that, M. LaRose?
MR LaROSE: Sure.
HEARI NG OFFI CER HALLORAN:  Thank you.
BY MR, LaROSE:
Q Wth respect to your opinion, informal as
it was, that the conditions at the site m ght
possi bly cause subsidence, you hadn't | ooked at

any of the subsidence or stability data at the
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time that you formed that concl usion?
A | did not ook at the data, correct.
Q So nmy question is other than that infornal

opi nion as to subsidence, you haven't forned any



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

opi nions as to potential danger to human health
or the environnent regarding any of the contested
condi tions?

MR KIM (Objection, asked and answered.
He just asked that.

MR, LaROSE: Sir, | don't think she
answered it.

MR KIM She did. She said that's
correct.

MR LaROSE: Well, then could she answer
it again because | want to make sure --

HEARI NG OFFI CER HALLORAN:  You may ask the
guesti on again, M. LaRose.

MR. LaROSE: Thank you, sir.
BY MR, LaROSE:

Q So other than the informal opinion on
subsi dence, you haven't forned any opinions as to
potential danger to human health or the
envi ronnent regardi ng any of the contested

conditions, correct?
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A All of the conditions?
Q Yes, nmm' am

Ckay. | don't believe so. | don't know
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all of the contested conditions, but | don't

bel i eve, no.

Q You believe that you haven't forned that
opi ni on?
A Correct.

MR. LaROSE: Could | have just one mnute
to review nmy notes, please, and that m ght be al
that | have?

HEARI NG OFFI CER HALLORAN:  Yes, you may.
We can go off the record

(Di scussi on had
of f the record.)

HEARI NG OFFI CER HALLORAN: W' re back on
the record. M. LaRose has nothing further to
ask at this tine.

MR KIM Before | begin questioning ny
cross or redirect, | don't know how to phrase it,
M. LaRose referenced Exhibit B, which is an
affidavit by Joyce Munie. | would assunme that he
woul dn't have any objections to holding his

i ntroduction of that until M. Miunie is called

L. A. REPORTI NG (312) 419- 9292
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and then there won't be any objections?

MR. LaROSE: | don't have any objection to
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holding it. If you guys will all -- everybody
here, if you'll remind ne so | don't forget.

HEARI NG OFFI CER HALLORAN: We're tal ki ng
about Exhibit B, B as in boy?

MR. LaRGCSE: Yes.

CROSS - EXAMI NATI ON
by M. Kim
Q Ckay. | just have a few questions for
you. 1'd like to congratulate you also for being

one of the speedi est witnesses thus far

A I"'mthinking, waiting all this tine.

Q You testified that you revi ewed the nmenos,
but you did not review the application or you did
not review -- or you did not work on the
application.

Do you renenber that?
Yes.
Did you ever |ook at the applications?
Looked at, yes.

For what purpose?

> O >» O >

Looked at themin order to see what the

responses were, whether they involved groundwater
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or not in order to determ ne whether it should be
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assigned to groundwat er personnel
Q And why don't you do the actual review or

the work on the application?

A That specific application?

Q Any application that you assigned out to
your staff.

A Luck of the draw.

Q Woul d this have to do with your having a

bi gger office than everybody el se?

A Alittle bit.

Q Does assignnent of work -- you testified
you're a supervisor or a -- what's your specific
job title again? 1'msorry.

A ' mthe nanager of the solid waste

groundwat er assi stance unit.

Q And as the nanager of the groundwater

assi stance unit, what do you do when you receive
an application that needs to be reviewed? How do
you handl e that ?

A After it's been |logged in and passed on to
me, | look through the application to nmake a
determ nati on of whether it requires a

groundwat er revi ew.

L. A. REPORTI NG (312) 419- 9292
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Q And if you decide it does need a review,
what happens to it then?
A | assign it to one of ny personnel and

occasionally do assign it to nyself.

Q The unl ucky draw?
A Yeah.
Q If you assigned it to your personnel, what

do you expect of then?
A They review it with respect to the

regul ation and also for technical nmerit.

Q And what happens at the end of their
revi ew?
A They generate nenorandumw th either

deficiency points or conditions, sonetines

neit her.

Q Do you revi ew those nmenps?

A Most of them not all.

Q And when you review them what's your

pur pose in doing that?

A Cenerally, to see if they neet with

regul ations, if what we're asking for is within

t he scope of the regul ations.

Q When you review those applications, do you

also review -- |I'msorry.

L. A. REPORTI NG (312) 419- 9292
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When you revi ew those nenos prepared
by your staff for your approval, do you al so at
the sane tine review the application that they
just comented on?

MR. LaROSE: (Objection, |eading.

HEARI NG OFFI CER HALLORAN: Do you want to
rephrase that, M. Kin®
BY MR KI'M

Q What docunents do you | ook at when you
revi ew your staff's nmenos?

A CGeneral 'y, menorandum only.

Q And not the application?

A And not the application.

Q Why not ?

A That woul d be the reviewer's job.

Q | believe you al so were asked concer ni ng
whet her or not you had forned any opinion wth
respect to the corrective action plan and whet her
t hat woul d cause subsi dence, and | think your
answer as given in the deposition and read back
to you was that you did not have an absol ute
opi ni on.

What did you mean by that answer?

A That | think nmy focus was on absolute. |If

L. A REPORTI NG (312) 419-9292
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you read on in the deposition, the question gets
asked several different ways, and, yes, | had
formed an opinion. | believe M. LaRose is
calling that an informal opinion.

MR. KIM Nothing further.

HEARI NG OFFI CER HALLORAN: Thanks, M, Kim
M. LaRose?

MR. LaROSE: Not a thing.

HEARI NG OFFI CER HALLORAN: Thank you, Ms. Thonpson.
You nmay step down.

MR. LaROSE: You win the prize. Al that
sleep that you lose for that 15 m nutes of fane.

MR KIM It's alnpst worth it, isn't it?

THE WTNESS: |'msmling.

MR KIM Can we take one minute while |
go and get your next w tness?

HEARI NG OFFI CER HALLORAN: Sure. Of the
record, please.

(Break taken.)

HEARI NG OFFI CER HALLORAN: M. LaRose,
your W tness.

MR. LaROSE: The petitioners would call

Joyce Munie as our next witness, please.

L. A. REPORTI NG (312) 419- 9292
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(Wtness sworn.)
VWHEREUPON
JOYCE MUNI E
called as a witness herein, having been first
duly sworn, deposeth and saith as foll ows:
DI RECT EXAMI NATI ON
by M. LaRose

Good afternoon.

Good afternoon.

State your nane for the record, please

Joyce Muni e.

Ms. Munie, what is your enploynent?

> 0 » O » O

I"mcurrently enployed as the perm't
secti on manager of the bureau of |and at the
I1linois Environnental Protection Agency.

Q ' m going to hand you what's been
previously marked as Exhibit H and ask you to
take a | ook at that, please. M am we went over
this in your dep -- no. | guess we didn't go
over this in your deposition

This was prepared after the
deposition, right?

A Actual ly, it was prepared before ny

deposition, but you didn't have it before ny

L. A REPORTI NG (312) 419-9292
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deposi tion, yes.

Q Ckay. That is your current resume or
curriculumvitae, whichever you prefer?

A Yes.

Q That shows the extent of your education to
date, correct?

A Yes.

Q Do you have any specific expertise in the

area of m ne subsi dence?

A No.
Q The only tine you' ve seen the Morris
Community Landfill is when you drove by it about

six nmonths ago, right?

A | can't give the specific date, but yes.
Q Wthin the last six nonths?

A Yes.

Q Ckay. When you were there, you didn't get

out of the car, right?

A Ri ght.

Q You didn't talk to anyone fromthe CLC
right?

A Ri ght.

Q You just turned around in the driveway?
A Yes.

464
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Q Do you know whi ch side of Ashley Road
parcel A is on and which side of Ashley Road
parcel Bis on?

A No, | do not.

Q When you drove by, you didn't observe any
violations of the regs or the Act at that tine,
did you?

A No.

MR LaROSE: | would nove the adnmi ssion of
Exhibit Hinto the record, M. Halloran.

HEARI NG OFFI CER HALLORAN:  Any obj ection?

MR KIM No objection

HEARI NG OFFI CER HALLORAN: Exhibit His
admi tted.
BY MR, LaROSE:

Q Ma'am in front of you -- in front of you
there are three exhibits. One of themis Exhibit
B

Wul d you grab that one, please?

A Yes.

Q That's your affidavit that you gave on the
22nd of Septenber the year 2000 for the purpose
of opposing our notion to stay the contested

conditions in this case, correct?
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A Wth some highlights made by someone el se,
yes.
Q That's right.

Referring to the second page, the
underlining and the highlights are my doodlings,
not yours?

A Yes.

Q Wul d you read into the record page --

par agraph ni ne on page two, please?

A If a hearing on these appeals is
conducted, representatives of the Illinois EPA

i ncluding nyself, if necessary, will provide nore
ext ensive and detailed testinobny as to why the
contested conditions are necessary and why a stay
of these conditions would result in a potenti al
threat to human health and the environnent.

Q Ma'am at |east as of the date of your
deposition, you weren't able to identify any

ot her Agency personnel that woul d have given
testinmony regarding potential harmto hunan
health or the environment?

A No one specific, no.

Q And protection of the groundwater was the
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environnent at the tinme you wote the affidavit,

correct?
A Yes.
Q Gnenyt h Thonpson is your chi ef groundwater

person in the bureau of |land pernmit section, and
you | ooked to her for advice on groundwater,
correct?

A For nonhazar dous waste managenent
facilities, yes.

Q You rely on her to make groundwater
deci si ons for nonhazardous waste nanagenent
deci si ons, correct?

A I rely on her to nake recomendations for

t hose deci si ons, yes.

Q Have you read her deposition?
A No.
Q Do you know whet her she has any concerns

for groundwater and hunan health and the
environnent as it relates to groundwater at the
site?

A Not specifically.

Q There were two permnmit applications in this
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A There were four applications.

L. A REPORTI NG (312) 419-9292

Q I"msorry. You're right.

There was two permt applications in
1996, correct?

A | can't give a specific date --

Q Al'l right.

A -- but approximtely then

Q An earlier application or two earlier
applications, one for parcel A and one for parcel
B, correct?

A Yes.

Q And there were two pernit applications
submitted in May of 2000, one for parcel A and
one for parcel B, correct?

A | can't state the specific day, but yes.
MR. LaROSE: Let's back up just one
second. Before |I forget, you guys were going to
rem nd ne, nove admission B, the affidavit, into

the record.
MR KIM No objection
HEARI NG OFFI CER HALLORAN: Exhibit B is

adm tted.

468
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Q The application, what 1'mgoing to cal

the 1996 applications, were denied in Septenber

L. A. REPORTI NG (312) 419- 9292
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of 1999, correct?
A I don't know the specific date, but they

wer e deni ed, yes.

Q Does Septenber 1999 sound like --

A At | east approximately, yes.

Q And the fatal flaw in those permts was
the request -- petitioners' request for reduction

of financial assurance? Wen | say fatal flaw,
the reason why they were denied is what | nean.

A Actually, the fatal flaw was the reduction
in cost estimte.

Q That's right. So the record is straight
then, the fatal flaw was the petitioners
reduction in the cost estimate -- reduction in --
Strike that.

The fatal flaw was the petitioners
request for your approval of their reduction in
the cost estimate for closure and postclosure
care, correct?

A Correct.
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Q And they had requested a reduction from
approxi mately, if you remenber, $17 mllion down
to approximately $7 mllion, correct?

A Yes.
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Q That permt denial or pernmt denials were

appeal ed to this Board, correct?
Do you renenber that?

A No, | do not recall that.

Q Ckay. Do you renenber that | worked out a
procedure with M. Ki mwhereby we woul d resol ve
that permt appeal, submt $17 mllion in
financial assurance under protest and have the
permt issued and then | ater we woul d argue about
a reduction in financial assurance?

Do you renenber a procedure sonething
like that?

A | don't think | would characterize it |ike
that, but | renenber you di scussing ways to
submit a new application.

Q Ckay. When you say you woul dn't
characterize it by that, let's break it down.

The procedure was going to resolve

the prior permt appeals. They were going to be
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A Ri ght.
Q The procedure was that we were going to
submit $17 million in financial assurance and a

$17 mllion financial assurance cost estinate
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under protest, right?

A | didn't know about the protest, but | do
know t hat you were going to subnit the higher
cost estimate.

Q Did you think we were doing it because we
wanted to do it or we agreed with you that it was
appropriate for us to do it?

MR KIM (Objection. She's being asked to

specul ate why Comunity Landfill was doing
sonet hi ng.

MR. LaROSE: Well, 1'll rephrase the
guesti on.

BY MR LaROSE:

Q Ma'am there's no doubt in your nind that
there was a di spute between your pernit section
and Comunity Landfill and the city of Morris as
to how much financial assurance should have been

al l owed, right?
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A Ri ght .

Q And, in fact, the reason why the initial
permt was deni ed was because you woul dn't
approve our request for a reduction from 17
mllion down to seven mllion, right?

A Ri ght .

L. A. REPORTI NG (312) 419- 9292
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Q So isn't it a fair characterization that
the 17 million was subnitted under protest?

MR. KIM Again, objection as to the
characterization.
HEARI NG OFFI CER HALLORAN: | think she can

answer .

BY THE W TNESS:

A When soneone subnits an application to ne,
| assume that they agree with the application
they're submtting.

BY MR, LaROSE:

Q Didn't the application itself say that the
17 mllion was subnitted nmerely as a neans to
resolve this matter and w t hout prejudice to our
rights to contest the financial assurance?

MR KIM (Objection. Wich application

are we referring to?
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MR. LaROSE: Both of them the 2000
application, parcel A, parcel B, cover letters,
and executive sumary.

BY THE W TNESS:
A | did not read that in the application
BY MR LaROSE:

Q If we had submitted -- Strike that.
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473

Today, if we submit the same request
that you approved a reduction of closure and
postcl osure care cost estimates from17 mllion
to seven nillion, what would you do today?

MR KIM (Objection. That's specul ative.
There's no application before us.

HEARI NG OFFI CER HALLORAN:  Coul d you read
t he question?

(Record read.)

HEARI NG OFFI CER HALLORAN: |'mgoing to
sustain the Agency's objection.

MR. LaROSE: Can | be heard on this point
for a second, M. Hearing Oficer?

HEARI NG OFFI CER HALLORAN:  Yes, you may.

MR. LaROSE: The Agency has filed a notion

for partial sunmary judgnent in this case saying
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that this issue isn't before the Board --
properly before the Board because we didn't
specifically request a reduction in this
application. | know you're famliar with that
notion and it has yet to be decided by the Board.

Qur response was twofold. Number
one, we think it's properly before the Board

because of the | anguage that we put in the

L. A. REPORTI NG (312) 419- 9292
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application, but, nunber two, we're wasting our
time not doing it now because if we just submt
anot her application, they're just going to deny
it and we're going to be back here anyway.

Qur position is, you know, a judicial
econony position. | think she should have to
answer the question as to what she woul d do.

MR KIM O course, the response is the
Agency cannot be expected to nake a
predeterm nati on on an application that we don't
have before us. W can't be asked what are you
going to do if | give you this. | haven't given
you this. W don't know what's in there, but
what are you going to do. G ve ne an answer and

conmit to it on the record. That's inpossible
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application we don't

MR LaROSE:

have.

That's just it. [1'll be

happy to make the question a little tighter, but

what I'mtal king about is it was a narrow, |ike,

14- page subnitta

requesting a specific

reduction. If we submtted that sanme docunent

t oday, what would she do with it?

HEARI NG OFFI CER HALLORAN: | still think

L. A REPORTI NG (312) 419-9292

it's specul ative,

M.
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LaRose, and | woul d sustain

t he respondent's objection.

BY MR LaROSE:

Q The reason why, ma'am you deni ed the

request for reduction of financial assurance from

17 mllion to seven million in Septenber 1999

was because it wasn't a third party cost,

right?
A Ri ght .
Q Has your position on that changed?

MR KIM (Objection. Position as to what,

her decision on the |ast application?

MR LaROSE:

BY THE W TNESS:

That's right.
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A On the deni ed application?
BY MR LaROSE
Q Yes.
MR KIM Then | think you need to reword
t hat .
HEARI NG OFFI CER HALLORAN: Coul d you
rephrase that, M. LaRose?
BY MR LaROSE
Q Has your position on whether or not using

Morris' POTWto di spose of |eachate free of

L. A. REPORTI NG (312) 419- 9292
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charge would be a third-party cost?

MR. KIM Again, objection. His question
was, has your position changed. |s he saying has
your position changed as to the decision we nade
i n Septenber of 19997

MR LaROSE: As to the issue of whether
it's athird-party cost or whether it's not,
which is the issue that's before this Board.

MR, KIM Then | think he needs to nmake a
reference in his question as to what position
he's referring to, and if he's referring to our
decision in Septenber '99, he needs to include

that in his question.
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MR LaROSE: | think that's fair. Let nme
try.

HEARI NG OFFI CER HALLORAN:  Thank you,
M. LaRose.
BY MR, LaROSE:
Q You nade the decision in Septenber of 1999
to deny the pernmit because we requested a

reduction in the postclosure care cost estimte

from1l7 mllion to seven mllion, correct?
A Correct.
Q And did you understand that the request

L. A. REPORTI NG (312) 419- 9292
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for the reduction was solely related to the issue
of the city of Morris treating the |eachate in
its POTWfree of charge?

A Yes.

Q kay. And you denied that because you did
not believe that using the Morris POTWto treat
the | eachate free of charge was a third-party

cost as required by the regulations, correct?

A I don't know that 1'd characterize it that
way.
Q Did you characterize it that way in your

deposi tion?
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A Sonet hing cl ose to that.
Q VWhat did | mss?

MR KIM (Objection. He's making
reference to a deposition. |If he's got sonething
specific he'd like to cite her to, | think we
should hear it.

HEARI NG OFFI CER HALLORAN:. | agree,

M. LaRose.

BY MR LaROSE:

Q According to you, Ms. Minie, the request
for a reduction in the closure and postcl osure

care costs was not a third-party cost because

L. A REPORTI NG (312) 419-9292

Morris owned the landfill and owned the POTW
isn't that correct?

MR KIM Cbjection. If this is testinony
fromthe deposition, |I think he needs to identify
it.

HEARI NG OFFI CER HALLORAN:  Sust ai ned.

MR. LaROSE: In all due respect, you've
both got it wong. | have to ask her the
qguestion first before I can read the deposition

HEARI NG OFFI CER HALLORAN: | thought you

asked her the question already.
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MR LaROCSE: | didn't.

MR KIM | believe he did too.
MR LaROSE: | didn't. This isn't from
her deposition. |I'mtrying --

HEARI NG OFFI CER HALLORAN: Then you're
going to have to be a little nore clear,
M. LaRose, because | was under the assunption
that you did ask the question and then you went
back to your notes and you're starting to ask it
agai n.

MR LaRCSE: All | did, sir, was ask her
whet her she testified in a certain manner in her

deposition. She said no. You sustained the

L. A. REPORTI NG (312) 419- 9292

objection. | went back and asked her anot her
guestion, which | have to do before | can read
the deposition into the record. |'mjust
followi ng the appropriate procedure.

MR KIM "Il withdraw the nmotion to --
"Il withdraw the objection as long as he's
clarified he's not reading fromthe deposition.

HEARI NG OFFI CER HALLCORAN: It was not
clarified before, sir, but you may proceed.

MR. LaROSE: |'mnot reading fromthe
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deposi tion.

HEARI NG OFFI CER HALLCRAN:  You may
proceed.

BY MR LaROSE:

Q According to you, the third-party cost
issue, it wasn't a third-party cost because
Morris owned the landfill and owned the POTW
correct?

MR KIM (Objection. |If he's going to say
according to, he's referring to sonething. He's
going to either have to change the wordi ng of the
guestion or he's going to have to give the
citation of what he's --

MR. LaROSE: According to her opinion

L. A REPORTI NG (312) 419-9292

480
' m asking her the question. Everything | ask
her is according to her.
MR KIM Well, then you can ask it that
way, but when you say according to, it begs the
guesti on according --
HEARI NG OFFI CER HALLORAN: | agree, M. LaRose.

You're going to have to be a little clearer and
pl ease rephrase your question

BY MR LaROSE:
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Q Joyce, in your opinion, was this not a
third-party cost because Morris owned the
landfill and the POTW?

A Yes.

Q Hadn't you already approved a Morris cost

to treat the |l eachate at their POTW?

A Not that |'m aware of.
Q You didn't approve the Mdrris cost to
treat the -- you did not approve the Mrris cost

to treat |eachate and condensate fromthe gas
collection systemat the landfill prior to

Sept enber 1st, 19997

A Not that | recall.
Q You may have, but you don't recall?
A Ri ght.

L. A. REPORTI NG (312) 419- 9292
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Q Hadn't you at that tine already accepted a
reservation of disposal capacity agreement from

the city of Morris that included no third-party

cost for the disposal of overfill in parcel B to
parcel A?

A At what point?

Q Prior to -- Strike that.

In the application -- in your
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decision to grant the pernits in this case,
August 4t h, 2000, you had approved a reservation
of disposal capacity agreenent fromthe city of
Morris that included no third-party cost for

di sposal of the overfill in parcel B to be noved
to parcel A?

A Except for the cost of noving.

Q Except for the cost of moving, but no
di sposal costs?

A Ri ght.

Q And for the period from August the 4th,
2000, to February 1st, 2001, you accepted that
agreenent, right?

A Ri ght .

Q Are there any other facilities, na'am

where municipalities own the solid waste

L. A. REPORTI NG (312) 419- 9292

facilities and own the POTW where you' ve al | owed
| eachate to go fromthe solid waste facility to
the POTWat no cost and without including that
cost in the closure and postcl osure care cost
estimate?

A Not that | can recall.

Q What about CW.P Landfill in the city of
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Springfield?
Does the city of Springfield own the
CW.P I ndustrial Landfill?

A Not that | know of offhand.

Q kay. Does the city of Springfield own
the POTW the ash pond where they dispose of
their |eachate?

A Not that | know of offhand.

Q And does the cl osure and postcl osure care
plan for the CW.P site include any cost, third
party or otherw se, for the disposal of |eachate
in the city-owned POTW?

A Not that | know of offhand.

Q When you nmade the decision that the
financial assurance reduction request --
financi al assurance cost estinate reduction

request did not conply with the regul ations, you

L. A REPORTI NG (312) 419-9292

483
didn't think it necessary for the division of
| egal counsel to look at it, did you?
A No.
MR KIM (Objection. Wich decision is
he -- is this a fornmal decision he's referring to?

HEARI NG OFFI CER HALLORAN: M. LaRose.
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BY MR LaROSE:

Q The decision -- you nade the decision
prior to Septenber 1st, actually it was in August
of 1999, that the financial assurance, the
request to reduce the cost estinmate for financial

assurance did not nmeet the regs, right?

A Ri ght.

Q That was your decision, right?

A Yes.

Q And you thought that you were conpetent to

make t hat decision w thout seeking any advice
fromthe division of |egal counsel, correct?

A Correct.

Q In fact, you instructed Christine Roque to
wi thdraw a request fromthe division of |egal
counsel that she had prepared and thought was a
good idea, right?

MR KIM (Cbjection. He's trying to

L. A. REPORTI NG (312) 419- 9292
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characterize -- he's asking Ms. Miunie to comrent
on Ms. Roque's characterization

MR LaROSE: | think he's right. "1l
rephrase

BY MR LaROSE:
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Q You asked Ms. Roque to w thdraw her
request that the division of |egal counsel | ook

at the decision?

A Yes.
Q You signed the denial letters for parcels
A and B in August -- I'msorry, Septenber 1st,

1999, correct?
A I can't recall the date specifically.
Q Here is what's been previously marked as
Exhibit M and Exhibit N

Ma' am those are the denial letters
of Septenber 1, '99, in the parcel A and parcel B

applications, correct?

A Correct.

Q And you signed those, correct?

A Yes.

Q Those letters denied -- | ook on page three

of Exhibit M please.

MR. LaROSE: M. Hearing Oficer, for the

L. A REPORTI NG (312) 419-9292
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record, Exhibit M appears in the record at parce
A, volume one, page 209 to 211
HEARI NG OFFI CER HALLORAN: |Is this Exhibit

Mas in Mary?
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MR LaROSE: Mas in Mary. Exhibit N does
not appear to be part of the record.
BY MR, LaROSE:

Q On page three of this docunment, you denied
the specific August 13th -- page three, paragraph
three, you denied the August 13th request that
the cost estinmate revisions or that the cost
estimates for closure and postcl osure care be
revi sed, correct?

A Nurmber three on page three, that specific
deni al point, yes.

Q And if you look at Exhibit N, na'am page
two carrying onto page three, point nunber two,
it's the exact same denial point, correct?
don't know -- | don't nean to say that the words
are exactly the sane.

It's denying the exact sane issue?

A Yes.

MR. LaROSE: Ckay. M. Hearing Oficer, |

woul d nove for adm ssion of Exhibits Mand N into

L. A. REPORTI NG (312) 419- 9292

the record, please
HEARI NG OFFI CER HALLORAN: M. Kim

MR KIM No objection as to -- which

486
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docunent did you say was included?

MR, LaRCSE: Mis included.

MR KIM No objection as to M and no
objection as to N as in Nancy.

HEARI NG OFFI CER HALLORAN: Exhibit Mas in
Mary and Exhibit N as in Nancy are
admi tted.
BY MR, LaROSE:

Q ' mgoing to hand you what's been
previously -- did you actually work on review ng
the 2000 application or did you rely on others to
do that?

A | rely on others to reviewthe
applications.

Q Were you aware that part of the agreenment
that | have reached with M. Kimwas that we were
going to try and exchange drafts of the financial
assurance information and drafts of the permt
prior to issuance?

A Yes.

Q The | EPA never issued a draft of the

L. A. REPORTI NG (312) 419- 9292

permts to either CLC or the city of Mrris

because of tinme constraints, right?

487
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A

B.

Q

It was nmy understanding we did on parcel

Didn't we on parcel B?

The 2000 permt applications you think we

recei ved drafts of ?

A

us.

The pernmit application you submtted to

So, therefore, you would have had the final

on the application.

Q

The 2000 permits that were issued on

August the 4th of 2000 were parcel A and parcel

B.

A

par cel

Q

You say we saw a draft of that?

I thought you had seen another draft of
B.

VWl l, wasn't the draft we saw for the '99

permit application, not the 2000 pernit

application?

A

Q

| didn't know that.

Did we see any drafts in the year 2000 of

permts at all?

A

you.

| did not submit any drafts of pernmits to

In the year 20007

At any tine.

L. A REPORTI NG (312) 419-9292
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And at no tinme did we see any draft for
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parcel -- you think we saw parcel B earlier?

A | thought you saw parcel B, yes.

Q If we saw parcel B, and |'m not sure
whet her we saw particle B or parcel A we never
saw t he other one?

A kay.

Q Is that right?

MR KIM Cbjection. He's asking Ms. Minie
to comment on what they did or did not see,
Conmunity Landfill.

MR. LaROSE: Well, | guess that's fair.
BY MR, LaROSE:

Q In 2000, you showed us no drafts of any

permits, correct?

A | did not show you any draft of any
permts.
Q In fact, the 2000 -- the August 4th, 2000,

permts were signed on August 4th, 2000, and
faxed to us that afternoon?

A Yes.

Q You think we saw a draft pernit of parcel
B previously?

A | believe ny staff faxed you one. That

L. A. REPORTI NG (312) 419- 9292
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was my under st andi ng.

Q Ckay. |If your staff faxed us one of them
is it true then that they didn't fax us the other
one?

A I"'mnot aware that it happened or it did
not happen.

Q Ckay. Is it true, ma'am that granting
the permt and regulated a landfill pursuant to
the 811 regul ati ons was better environnentally

than | eaving parcel Athe way it was?

A Granting the permit doesn't change how the
landfill itself is left, howit sits there.
Q Ckay. Yes or no, ma'am was granting the

permit better environmentally than | eaving old
parcel A the way it was?

MR KIM (Objection. Wich permt are we
referring to, the 811 permt?

MR. LaROSE: There's only one pernit that
got granted, the August 4th, 2000, permt for
parcel A
BY MR LaROSE:

Q Let me ask it just so that you're sure.
Yes or no, was granting the August

4t h, 2000, pernit for parcel A better

L. A REPORTI NG (312) 419-9292
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environnental ly than | eaving old parcel A the way
that it was?

A | have to answer only yes or no?

Q Ri ght now, you do.

MR KIM If the witness is having this
difficulty, naybe M. LaRose can rephrase.

MR. LaROSE: | really don't know how I
can. | rmean, I'Il try.

BY MR LaROSE:

Q Is it your opinion, as an environmental
prof essional, who signed and granted this permt
that granting the permt, if the things that are
required by the pernit are done, will protect the
environnent nore than just |eaving the landfill
the way that it was?

A Yes.

Q There's a condition in the permt
requiring that |eachate |evels nust be nmaintained
bel ow the static groundwater |evels.

Are you aware of that?

A Yes.

Q Are you aware that significant portions of
parcel A -- that four significant portions of
parcel A, the bottomof the landfill is above the

L. A. REPORTI NG (312) 419- 9292
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static ground |evel ?

A Yes.

Q Wul d this condition be unreasonable to
require CLC to comply with for those portions of
parcel A where the bottomof the landfill is
above the static groundwater |evel?

A It woul d seem unreasonabl e, yes.

Q It would seem unreasonable or it is

unr easonabl e? How could they possibly comply

with that?
MR KIM [I'mgoing to object only to the
extent that -- again, I'mjust going to restate

what we said at the beginning of the hearing.
W' ve already conceded that this is a poorly

worded condition, and if he'd like to ask the
wi t ness how best to word the condition, that

nm ght be nore hel pful .

MR. LaROSE: | don't know, but if they're
conceding it, then | wonder why it only seens
unreasonabl e instead of it is unreasonable.

HEARI NG OFFI CER HALLORAN:  You may ask
t hat question, M. LaRose. Overrul ed.

BY MR, LaROSE:

Q Ma'am it's not just unreasonable. For

L. A. REPORTI NG (312) 419- 9292
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those portions of the landfill where the bottom
of the landfill is above the static groundwater
it's inmpossible to conmply with, isn't it?

MR KIM (Objection. That's a little
argunent ative
BY MR LaROSE:

Q Ma' anf?

HEARI NG OFFI CER HALLORAN:  She can answer
if she's able.
BY THE W TNESS:

A It would seem-- it would seemthat way,
yes.

BY MR LaROSE:

Q There is a condition in the pernit that
there's to be no waste placed in the |andfil
until the separation layer is built.

Are you famliar with that?

A No.

Q Take a | ook at the parcel A pernmit, which
is Exhibit R Look at page three, condition 2A

Why don't you read 2A into the
record, Roman nuneral one, condition 2A?

A No part of the unit shall be placed into

service or accept waste until an acceptance

492



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

L. A. REPORTI NG (312) 419- 9292

493

report for all the activities listed bel ow has
been submitted to and approved by the Illinois
EPA as a significant nodification SI GMOD pursuant
to 35 I AC, Section 811.505(d) and 813. 203.
Subparagraph A is preparation of a separation

| ayer to design paraneters.

Q So doesn't that say that we can't put waste
inthe landfill until we submt a report to you
and obtain a SIGVMOD permt for the construction
of the separation |ayer?

A If that's the only areas where you have
capacity left, yes.

Q Is it unreasonable -- Strike that.

Do you know whet her the construction
plan call for the placenent of waste to actually
build the separation |ayer?

A Not of f hand.

MR. LaROSE: Can we go off the record for
a second?
HEARI NG OFFI CER HALLORAN: Yes. O f the
record
(Di scussi on had
of f the record.)

BY MR LaRCSE:
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Q ' mgoing to hand you what's al ready been
admtted as Exhibit WVand ask you to take a | ook
at that, please?

A kay.

Q Read to yourself the last full paragraph
on that page and tell ne when you're done.

A ' m done.

Q Ckay.

MR KIM Can you allow ne just a noment
to find it?
MR. LaROSE: No problem It's WV
BY THE W TNESS:
A It's page 0054 of the record.
MR. LaROSE: 0054 of --
MR KIM W have it.
BY MR LaROSE:

Q Ma'am that's an excerpt fromthe
construction plan that was approved as part of
the May 2000 permit -- parcel A pernit
application.

Didn't they say in the construction
plan that they were going to place waste or fill

materials to construct and achieve an invert in
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A Can you ask that question again?
Q Yes, nmm' am
Doesn't this document say that
they're going to place waste or fill nmaterials in
areas that are |l ower than the base grade to
achi eve a smooth and uni form subgrade for the
pl acenent of the separation |ayer?

A Yes.

Q So wouldn't it be unreasonable to prevent
them on condtion |I2A petition from placi ng waste
before they build a separation |ayer if you
approved a construction plan that allowed the
pl acenent of waste in order to build the

separation | ayer?

A Are we tal king about condition |2A.

Q Yes.

A That does not deny the placing of waste.
It denies the acceptance of waste. It does not

al | ow the acceptance of waste until that |ayer
has been built.
Q You nean that they're not supposed to be

accepting waste at parcel A right now?

495
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A Not in areas that require this separation
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layer to be built prior to accepting of waste.

Q So let ne see if | get this straight.
They can accept waste in areas -- | don't even
know if | could ever get this straight. Strike
t hat .

When you say accepting waste, do you

nmean accepting waste through the gate of the

facility?
A Yes.
Q Ma'am if they haven't built the

separation |layer and you're saying they can't
accept waste through gate of the facility, where
are they going to get the waste to build the
separation | ayer?

A According to the proposal, it's the waste
that is existing.

Q It doesn't say that.

It says placing waste or fill

materials, correct?

A The sentence before there says that the

existing landfill wll be regraded, that this
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that area that are higher than the base grade.

Q You read it a little tricky there, didn't
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you? It says stripping off portions of in place

cover.

It doesn't say anything about waste,
does it?
A That's how | would interpret this
par agr aph.
Q Let nme ask you a question

If they accept waste through the gate
right now and put that waste on top of the old
landfill in order to build the invert, are they
in violation of condition |2A?

A If they don't have areas of operating
aut hori zati on other than areas above this
separation layer, then that would be in violation
of this permt.

Q kay. And then they woul d have to shut
down and not accept waste necessary to build the
next separation |layer, correct?

A If they need waste to build the next

separation |ayer, then yeah
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Q They' re out of business, huh?
A I wouldn't say they're out of business.
I'd say that they can't accept waste.

Q But isn't that what they do?
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A But a place can build part of a liner that
will allowthemto accept further waste and not
be cl osed down.

Q Except in this condition, in this case
they told you that they need waste to build the
l'iner?

A That's not how | read this paragraph, and

I must adnmit that | only have the paragraph in

front of nme. If the rest of your plan says that
Q If the rest of the plan says that they
need waste -- additional waste in order to build

the invert elevation for the separation |ayer
then it would be unreasonable to prevent them
from placing waste prior to building the
separation layer, wouldn't it?

A No.

Q Just so we get this finally clear, if

right now there is an area that needs a
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separation layer built and they have no waste on
the site to build it with, they cannot accept
waste to build that separation |ayer?

A No.

Q Have you ever issued a significant

L. A REPORTI NG (312) 419-9292
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nodi fication pernmit to a solid waste |andfil
that did not pass the groundwater inpact
assessnent ?

A Only this one that |'m aware of.

Q What about the Litchfield site, did they
pass the groundwater inpact assessnent?

A Their alternate design passed the
groundwat er i npact assessnent.

Q Their alternate design passed the nodel ?
A Yes. A facility has to pass the nodel to
receive a pernit.

Q Ckay. So this facility, Murris Comunity
Landfill, didn't pass the initial groundwater

i npact nodel i ng assessment, correct?

A Coul d you rephrase that?

Q Yeah.

Did Morris Conmunity Landfill pass

t he groundwat er inpact assessnent?
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A You told nme it didn't.
Q Did they?
You asked nme many tinmes in ny deposition
to believe you. So | believe you that it did not
pass the nodel.

Q Ckay. Did it pass the groundwater inpact
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assessnment based on its renedi ation plan then?

A You told at me it didn't pass the nodel.
So I'massuming it didn't. | did believe you.
Q Ckay. You just told nme sonething, though

that threwne a little bit.
You said that | can't issue a permt
to a facility that doesn't pass the groundwater

i mpact assessnent, right?

A Ri ght.
Q So did we pass it or not?
A You told ne it didn't pass. |If you're

asking ne have | done an independent assessnent
of that since you told nme that in deposition, no.
Q So you don't know whether we passed the
groundwat er inmpact assessnent or not?

A Not -- | have not nade an independent

verification of that, no.
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Q Is there a way that a landfill could fai
t he nodel, but pass the assessnent?

I's there a nodeling programthat you
pl ug nunbers into to see if they pass the
assessnent ?

A You' re using one terminterchangeably and

saying --
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Q Apparently, | am
A -- you are not allowed -- and can't use
t he ot her.

Q Apparently, | am

A So | don't understand the question

Q Ckay. What's the groundwater inpact
assessnment ?

A The groundwat er inpact assessnent is an
eval uation of a facility using groundwater
nodeling to determine that the facility will not
i ncrease the concentrations of contam nants in
the groundwater within 100 years within 100 feet
of the facility.

Q kay. Is there a way that a -- now, the
groundwat er i npact assessnent uses groundwater

nodel i ng, which is a conputer program right?
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A Many conputer prograns, yes.
Q Is there a way that a landfill can fail

the nodeling, fail the conputer portion of this,

but still ultimately pass the assessnent?
A Fai | the nodeling, no.
Q You said that Litchfield s sonething,

their alternate groundwater program or sonething

like that, passed the groundwater i npact
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assessnent.
VWhat was the termthat you used?
A Al ternate design.
Q VWhat's an al ternate design?
A When the mininumdesign fails on initial
review, then facilities will design an alternate

liner or an alternate design, an alternate to

their liner, which will allowthemto pass the
G A
Q Ckay. Now, | think we're getting to it.

Litchfield failed the initial GA right?

A Litchfield s mninmum design did not pass
the G A
Q Ckay. Then they had an alternate or a

souped up design that ultimately did pass the
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A Yes.
Q You said their alternate design passed the
G A didit or didit not?
MR. KIM She answered. | think you
didn't hear it.
MR LaROSE: | didn't hear it. I'msorry.
MR KIM She said yes.

BY THE W TNESS:

L. A. REPORTI NG (312) 419- 9292

503

A Yes.

BY MR LaROSE:

Q In Litchfield' s case, is it the case of an
ol der landfill that's going to be covered by a
separation | ayer and then waste placed on top of
the separation |ayer?

A O fhand, | don't know the design of the

actual landfill.

Q Did you sign that permt?
A Ofhand, | can't tell you I did.
Q Do you know whether the Litchfield site is

required to renove | eachate fromthe old waste
section of the landfill?

A O fhand, | can't say.
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Q CLCis required to renove waste -- excuse
nme, renove | eachate fromthe old section of

parcel B, according to your pernit, by February

1, right?

A I can't say that offhand.

Q The permit is right in front of you. Take
a | ook.

A Parcel B?

Q Parcel A

MR KIM Can you direct her attention to
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what you're referring to?

MR LaROSE: No. | would. [|'mnot trying
to be -- she knows better in here where that
| anguage is than I do. Mke, could you help us?

MR. McDERMONT: Certainly, sir.

MR. LaROSE: Thank you.

MR KIM VWhich condition are you
referring to?

MR. LaROSE: The condition requiring us to
renove | eachate by February 1.

MR KIM | think that's -- | believe that
is condition Roman nunmeral VI, nunber seven.

THE WTNESS: No. That condition does not
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require this.
MR KIM |'msorry.

BY MR LaROSE:

Q Ma'am | think we've got it. Take a |ook
at page 30.

A Yes.

Q Seven, seven.

A kay.

Q Doesn't that condition require us to have
installed a permitted -- subnmit a pernit to the

| EPA by February 1, 2000, all of the |eachate
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managenent devi ces?
A Yes.
Q I ncl udi ng | eachat e managenent devices to

wi t hdraw | eachate fromthe old waste in parcel A

right?

A | can't tell that specifically fromthis
condi ti on.

Q Okay. As far as you recall, there isn't

any distinction fromus renoving waste just from
the new area of the landfill versus the
historical fill area?

A Removi ng waste, no.
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Q I"msorry. Renopving |eachate.
A As far as | know, no.
Q Ckay. There is a reservation of disposal

capacity agreenent in this case, correct?

A Yes.

Q ' mgoing to hand you, which is ny only
copy of this because | don't know what the heck I
did with the other copies, Exhibit O

A kay.

Q That's previously been admtted into the
record. That's the reservation of disposal

capacity agreenent, correct, m'anf?

L. A REPORTI NG (312) 419-9292
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A That's what it's titled, yes.
Q But that's what it is?

A Ckay.

Q Ri ght ?

A

I've never specifically read this
docunent, and that's what it's titled, yes.

Q But the pernit that you wote on parcel A
references that docunent, and that's what all owed
us to have until February 1st to nove the waste,
right?

A | don't actually wite the permts.
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Q The pernmit that you signed, ma'anf

A Yes.

Q The permit that you issued?

A Yes.

Q Did you ever read it?

A Yes.

Q kay. Wth that docunment, CLC and the

city of Morris were agreeing to reserve space in

parcel A to accommodate the overfill in parcel B

if, in fact, the Agency ever needed that space,

correct?
A Correct.
Q That agreenent is still in force and

L. A. REPORTI NG (312) 419- 9292

effect as we sit here today, is it not?

A As far as |'m aware, yes.

Q The permit requires us to nove the waste
fromparcel Ato parcel B before or by February
1, correct?

A | believe that's correct.

Q Ckay. Exhuming up the 475,000 yard --
cubi c yards of waste and noving that from one
| ocation to across the street could cause sone

concerns about hunman health and the environnent

507
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in and of itself, could it not?
A I f done incorrectly, yes.
Q Woul d you know how to go about doing it in

a safe and proper manner?

A. Not of f hand.
Q Even if it's done correctly, it could
still cause sone environmental and health

probl ens, couldn't it?

A Anyt hi ng coul d happen, yes.

Q When you exhune waste like this, there's
al ways the potential for dust and particul ate
em ssi ons, correct?

A Done incorrectly, yes.

Q Even if it's done correctly, exhuming this

L. A. REPORTI NG (312) 419- 9292

| evel of waste could create sone dust, couldn't

it?
A Anyt hi ng coul d happen, yes.
Q And if you dig up this volune of waste,

you could have a problemw th odor, could you

not ?
A Anyt hi ng coul d happen, yes.
Q And if you dig up this volune of waste,

you could have a problemwth blowing litter
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could you not?

A Anyt hi ng coul d happen, yes.

Q And causing -- do you have any idea how
many trucks it would take to nmove 475, 000 cubic
yards from parcel A across -- fromparcel B
across to Aso we're noving it to parcel A?

A I haven't done that cal cul ation nor have |
seen the cal cul ati on.

Q Do you know how many cubic yards a typica

dunp truck hol ds?

A | dunp truck, no, not offhand.

Q What about a typical garbage truck?
A Not of f hand.

Q What about a garbage transfer truck?
A Twenty cubi c yards.

L. A REPORTI NG (312) 419-9292

Q So if we divide 20 cubic yards into
475,000, that ought to give us the nunber of
trucks it's going to take to potentially nove
this volune of waste across the street, right?

A That woul d be one way to do a cal cul ation

Q Okay. And do you find any concerns in
havi ng that volunme of traffic go across a busy

county hi ghway?
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Q

Do | have any concerns?

Yes.

No.

When you drove by the landfill, were you

driving the car?

A
Q
A
Q
waste i

A

Q

No.

Do you remenber what the speed limt was?

No.

The pernmit says that we can't |eave the

n place, correct?

It says you have six nonths to nove it.

Ma' am yes or no, does the pernmit say we

can't |eave the waste in place?

A

Q

nove it

A

Q

a separation |layer,

Utimtely,

no.

The pernmit says that we're supposed to

by February 1, correct?

L. A. REPORTI NG (312) 419- 9292

Correct.

At the sane tine, we're supposed to build

build a | eachate tank, build

a |l eachate collection system connect the sewer,

and start the renoving | eachate; isn't that

correct

A

?

Yes.
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Q Isn't it that true that you didn't give
CLC and Morris any nmore tinme to site the waste in
pl ace through local siting because you thought
t hey al ready had enough time to do it, ma' an®?

A Yes.

Q Ckay. Did you expect themto go to siting
before they received the significant nodification
permt fromthe agency?

A If they wanted to leave it in place, yes.

Q Before the significant nodification
wasn't the | EPA and the attorney general claining
CLC was operating illegally and without a permt?

MR KIM (Objection. This goes to the
matters presumably raised in the enforcement
case, and that's not what is at issue here.

HEARI NG OFFI CER HALLORAN: M. Hal |l oran

she's saying the reason why we didn't get this is
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we had enough tine. |'masking her -- then

asked her whether she expected us to do it before
we got the SIGVMOD, and she said presumably |
should. | think I should be able to inquire at
to what her very agency, including the director

of her agency, was saying about us at that tine.
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It really ties into what we were sayi ng
yest er day.

MR KIM And, again, the objection here
isif he wants to limt her questioning to her
duties under the review of this pernit
application, that's one thing. |If he's asking
her about enforcement matters, | think that's
entirely noted. The two matters should not be
i ntertw ned.

HEARI NG OFFI CER HALLORAN:  (bj ecti on,
sust ai ned.

BY MR LaROSE:

Q Do you think that they woul d have had any
chance of being successful with the siting
hearing w thout the SIGVMOD and with the EPA
claim ng that they were operating illegally?

MR KIM (Objection. That's specul ative.

BY MR LaROSE:

L. A. REPORTI NG (312) 419- 9292
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Q Ma' an?
HEARI NG OFFI CER HALLORAN: M. LaRose, do
you want to conment on that?
MR LaROSE: | think it's really the sane

thing, M. Halloran
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HEARI NG OFFI CER HALLORAN: The sane thing
as what ?

MR. LaROSE: The sane thing as the | ast
objection. She's saying we had enough tine, but
they're not even taking into any consideration
the factors that would go into a siting hearing.

HEARI NG OFFI CER HALLORAN: Geanna, could
you read that back?

(Record read.)

MR. KIM She's being asked to specul ate
as to the likelihood of success on the part of
the landfill.

HEARI NG OFFI CER HALLORAN: | agree.
Sust ai ned, sanme as the |ast.

BY MR, LaROSE:

Q Ma'am as we sit here today, we haven't
noved the waste, and we have a reservation of
di sposal capacity agreenent, right?

A Yes.

L. A. REPORTI NG (312) 419- 9292
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Q If we don't nove this waste until, say,
Decenber 2001 or obtain siting until Decenber
2001, you'll still have a binding reservation of

di sposal capacity agreenent in place, correct?
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A Correct.

Q So that if by January 2002 CLC wal ks away
fromthe landfill, you still have free disposal
space where the state can nmove it right across
the street, right?

A Ri ght.

MR. LaROSE: This is -- 1've only got a
few nore nminutes, but it's not just a mnute or
two. Is this a good tinme to take a five-mnute
break?

HEARI NG OFFI CER HALLORAN: How does
everyone feel ?

THE WTNESS: |'mfine

MR. LaROSE: | amtoo. MDernont just
whi spered to ne that the room needs a break
I've got a few nore minutes.

HEARI NG OFFI CER HALLORAN: Wé'l
conti nue.

BY MR LaROSE:

Q CLC asked in there 2000 pernmit application

L. A REPORTI NG (312) 419-9292
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for five days' |eachate storage in a pernit that
you signed and said, no, you get one day |eachate

storage, right?
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No.
| said it backwards, didn't |?

Yes.

o > O >

I"magetting tired.

CLC asked for one day's |eachate
storage and the permt that you signed said you
don't get one day, you must have five days?

A Yes.
Q kay. The permit calls for a direct sewer

connection to the Morris POTW correct?

A It approved that, yes.
Q According to you, a sewer connection to
the Morris POTWand anot her nmeans, |ike a tanker

truck, to transfer the |l eachate to the Mrris
POTW woul d not satisfy the regulations to allow

one day's storage, correct?

A Correct.
Q According to you, two POTW are necessary
connections -- Strike that.

Approval for treatment and di sposal

at two POTWs is necessary in order to qualify for

L. A. REPORTI NG (312) 419- 9292
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t he reduced one-day | eachate storage, right?

A Wth a conveyance systemto either one,
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yes, to both.

Q Conveyance to both, right?

A Yes.

Q So we've got the Morris POTW right?

A Yes.

Q Approval to go to the Morris POTW right?
A Yes.

Q It wouldn't matter if we had a sewer and a

train and a tank truck and a helicopter and 15
other nmeans to get it to Morris, we still
couldn't have one day's |eachate storage

according to you because it's only one POTW

right?
A Correct.
Q The regul ation, 811.309(d), doesn't say

that you have to have two POTW, does it?
A Can | see the regul ation?
Q Sur e.

MR. LaROSE: This is Exhibit RR that |
don't know if we entered this into the record or
if we took judicial notice of it or whatever. |

don't have anot her copy.
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MR KIM | think it was entered.
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HEARI NG OFFI CER HALLORAN:  Yeah. | think
it was entered just for conveni ence, nothing
el se.
BY MR LaROSE:

Q I"mspecifically referring to 811.309(d),
any portion of d, but certainly d6 doesn't say
the words to publicly owned treatnment works or
two POTWs, does it?

A No, it does not.

Q Are you famliar with the regul ati on under
811.309(e)?

A Yes.

Q Those are the standards for discharge to
off site treatnment works, right?

A Yes.

Q Subpar agraph e of that, doesn't it say
that if you have a direct connection for it --
doesn't it mean that if you have a direct

connection, you don't have to have | eachate

st orage?
A No.
Q Okay. So your interpretation of that is

if you have a direct connection you have to have

L. A. REPORTI NG (312) 419- 9292
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| eachat e storage too?

A Yes.

Q What portion of 809 -- | nean,
811.309(e)(6) do you interpret to nmean that you
have to have storage capacity if you have a
di rect connection?

A The storage system shall neet the
requi renents of subsection d.

Q Okay. Except it says where |l eachate is
not directly discharged into the sewerage system
the operator shall provide capacity.

In this case, we were directly

discharging it into the sewer system were we

not ?
A Yes.
Q Ckay. So to the extent that you directly

di scharged it into the sewerage system you don't
have to have storage, do you?

MR KIM He's asking for her
interpretation?

MR LaROSE: Yes.

HEARI NG OFFI CER HALLORAN: Rephrase the
guesti on.

MR LaROSE: I'Il try one nore tine.

L. A. REPORTI NG (312) 419- 9292
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A Yes.

Q Based on what? What | anguage of

809. 311(e)(6) are you relying on when you say
t hat ?

A The storage system shall neet the

requi renents of subsection d, the sane as before.

Q But in order to rely on that |anguage,

don't you have to conpletely ignore the first

sentence that says where |l eachate is not directly

di scharged to a sewerage system na'anf

A Yes, sir?

Q Is that the answer?

A No. | thought you were directing ny
attention. 1'msorry.

Q No. I'mwondering if you're going to
answer the question. | know it's a tough one,

but you can't read the | ast sentence of this --
maybe this is a better way to say it.
You can't read the |ast sentence of

811.309(e)(6) without incorporating the first

L. A REPORTI NG (312) 419-9292



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

519

sentence, can you? It's all part of Section e,
isn't it?

A But Subsection d still exists, and there's
not hing in Subsection d that exenpts soneone who
has off site-- has direct
di scharge into a sewer systemfromthat storage
requi renent.

Q Ckay. Except 811.309(e) says where
| eachate is not directly discharged into a
sewer age system the operator shall provide
st or age.

Isn't it the corollary of that,
ma'am where it is, you don't have to provide
st orage?

MR KIM (Objection. This is
argunentative. He's asked the sane question
several tinmes.

HEARI NG OFFI CER HALLORAN: It has been
asked and answer ed.

BY MR LaROSE:

Q So regardl ess of how | ask the question
your interpretation of 811.309(e)(6) is that
storage is required regardl ess of whether it's a

sewer or any other transport systemto the POTW?

L. A. REPORTI NG (312) 419- 9292
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A Yes.

Q Not hing I could do to change your mnd on
that --

A No.

Q -- right?

A Ri ght .

Q Have you ever approved a SI GMOD pernmit

where there was one-day | eachate storage where
only one POTWwas connected?
A Not that |'m aware of.
Q ' mgoing to hand you what's been
previously marked as Exhibit ZZ.

Ma'am is that a permt that you
signed for the Rochelle landfill?
A Yes.
Q You signed that permit a little bit over a

nont h ago, Decenber the 13th, 2000?

A Yes.

Q Referring your attention to page 20,

ma' am - -

A Uh- huh.

Q -- look at page 20 and condition nunber

seven on page 20. You allowed themto have one

day's | eachate storage, correct?

L. A REPORTI NG (312) 419-9292
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A Yes.

Q And they have a connection to a POTW
correct?

A Yes, and | eachate hauling.

Q To one POTW correct?

A | can't say that fromthis pernmt.

Q This permt doesn't tell you whether they

have only one POTWP

A Ri ght.

Q If it does -- if they do only have within
one POTW connection, then did you, in fact, issue
a permt on Decenber the 13th, 2000, where a
andfill had two means to go to the same POTW?

MR KIM (Cbjection. She's just testified
that wi thout knowi ng the background i nformation,
she can't give a conpl ete answer.

MR. LaROSE: In response to that, sir,
this is the very informati on we asked for in the
subpoena. Okay. They gave us the pernits. W
can't find the | eachate permit. This is the very
reason why we need this stuff. She can't hide
behi nd that.

MR KIM This is not her hiding behind

anything. This is -- we can go back and reargue

521
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the merits of the notion, although that's been
done, but, again, the reason we didn't provide it
was not because we were trying to hide anything.
It's because we didn't have enough tine.

VWhat ny objection is is that she just
testified she doesn't have the conpl ete package.
She can't give a definitive answer to his
guesti on wi thout seeing that.

HEARI NG OFFI CER HALLORAN: | will sustain
t he respondent's objection.
BY MR, LaROSE:
Q Ma'am the third line of that says 10, 000
gallons is nowrequired in conjunction with
mai ntaining a permt for direct discharge to the
sanitary sewer system
Doesn't that inply to you that there

was one pernit and one systenf

A For that before you get to the and hauling
capability.
Q And hauling capability to where, to the

POTWthat has the pernit, correct?
A Possi bl y.
Q Ckay. So you don't know whet her or not

there was two pernitted POTW for the Rochelle
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Landfill?
A No, | do not.
Q Di d anybody | ook for the -- did anybody at

the I EPA ook for the NPDES pernmits or permt for
the Rochelle Landfill pursuant to the subpoenas
in this case?

A | don't think we had tine to go that far

down your |ist.

Q So the answer is no?

A Not pursuant to this subpoena, no.

Q As you sit here today, you don't know
whet her there's one permt or two pernits -- one

permtted POTWor two?

A Ri ght.

Q If there was only one, did you nake a

nm st ake?

A Yes.

Q CLC s consultant concluded that the site

was under ni ned.
Does the Agency agree with that
concl usi on?
A Yes.

Q You said dig the trench and -- dig the
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permt, right?

A There is a denial of the wells and it
required the trench, yes.

Q There was a denial of the wells and a
requi renent to construct the trench and actually

a requirenent to decomm ssion the wells, correct?

A | believe so, yes.

Q Did you review the punp test on the
trench?

A No

Q Do you know i f there would be nore

flexibility by using the vertical well system
versus the groundwater -- horizontal groundwater
trench?
A No
MR LaROSE: If | could just have a mnute
to review nmy notes, | night be off the record.
HEARI NG OFFI CER HALLORAN: Take your tine.
Of the record.
(Di scussi on had
of f the record.)

HEARI NG OFFI CER HALLORAN: W' re back on
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MR. LaROSE: | don't have any further

guestions at this tine.

HEARI NG OFFI CER HALLORAN:  Thank you. M.

Kim cross?

MR KIM Oxay.

CROSS - EXAMI NATI ON
by M. Kim
Q I will try and nove expeditiously if you

don't understand a question or don't understand
what subject I'mtal king about, |et ne know.

A question cane up about whether or

not you've reviewed a specific docunent, and I'm

referring to the reservation of disposal capacity

agreenment, which is Exhibit O

Was that docunent included as part of

the 48, 50-page pernit that you signed for parcel

A?
A Part of the permt, no.
Q Where woul d t hat docurment have been?
A In the application.
Q Do you review all applications before the

525
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Q You were al so asked about a deci sion and,
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general | y speaki ng, decisions you nmi ght make
concerning interpretation of regul ations that
woul d be applicable to conditions that you're
si gni ng.
Do you make those kind of decisions

as a part of your job duties?

A Yes.

Q Is that an uncomon thing for you to do?
A No.

Q And in an average year, if there is such a
thing, can you give ne a ballpark figure as to
how many permits -- when | say pernits, |'m

referring to solid waste nonhazardous | ast

landfill permits -- how many pernmits you sign in
a year?

A Just nonhazardous |andfills?

Q Yes.

A A coupl e hundr ed.

Q Do you know how nany denials you sign in a

gi ven year?
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Q Ckay. There was some questioni ng
concerning the agreenent that was reached between

the Illinois EPA and Community Landfill as to
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exchange of docunents and so forth which woul d
lead up to the issuance of the SIGMOD pernits.
Do you renenber that?
A Yes.
Q I's your recollection clear on exactly what

drafts nay or may not have been sent to Comunity

Landfill?

A Not specifically. | didn't send any of
the drafts.

Q Ckay. And as far as any agreenent that

m ght have been reached, was it your

under standi ng that there was a hard and fast
requi renent for a deadline i nposed upon the EPA
to provide a draft pernit before you would sign
the permt?

A No.

Q There was sone testinmony elicited
concerning the separation |layer construction --

just a noment. |'mgoing to skip that question
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Once again, this goes, again, towards
the depth of your review of applications before
you sign the pernits that are based upon the

applications.
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Did you review the pernit application
for parcel A and parcel B submitted by Comunity
Landfill in early 2000 specifically as to their
groundwat er i npact assessnent results?

A No.

Q What did you base any concl usi ons you
m ght have reached as part of signing the permt
as far as the subject of groundwater inpact
assessnent ?

What did you base your know edge of
whet her they did or did not pass it?

A Revi ewer's notes, discussions with the
groundwat er assi stance unit nmanager.

Q And |I'm not sure exactly what the
transcript is going to look Iike when we get this
back, but you and M. LaRose were going back and
forth, and some of the term nology that was used

when you were referring to G As and m ni mum
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designs and alternative designs, did you -- was

his use of those terns the way you use those

terns?
A No.
Q As far as your review of the |andfil

applications and when you sign off on landfills,
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how do you -- how is each landfill application
treated or reviewed in ternms of, you know,
conparing themto the on just before and the one
just after?

A The revi ewers use standard operating
procedures for review ng applications. They
generally woul d not review the pernit application
for a different facility that they just issued or
they just approved. They would not be | ooking at
t hose specific permts.

Q What specifically would they be | ooking
at?

A They woul d be looking at the facility, the
previous pernmts for that facility, the
applications for that facility. They would al so
be | ooki ng at standard operating procedures, the

regul ati ons thensel ves, and anything that fel
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out si de of standard procedures they woul d be
going to their unit nanager to discuss.

Q Ckay. In terns of local siting approval
based upon your understandi ng of the

Envi ronmental Protection Act and the Pollution
Control Board regul ations, is there any

requi renent that the Illinois EPA approve a party
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seeking -- I'"'msorry. Let ne rephrase that.

Miust a party wishing to receive |l oca
siting approval froma local unit of governnent
first come to the EPA to receive the EPA' s
approval before they do that?

A Specifically not.

Q And what is the EPA's role in terns of
| ocal siting procedures?

A W receive a notice when they submt the
application to the local unit of governnent.
Then after all hearings and decisions are made,
if they have approval, we will receive that
approval with the application when it cones in.

Q Do we make decisions on local siting
approval, whether or not to grant or not to grant

the siting approval ?
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A No.

Q Do we play any role in the local siting
approval proceedi ngs?

A No.

Q You al so testified on the question of
whet her or not the waste, the overhead waste, of
the parcel B can be left in place in the pernt,

and | believe that's Exhibit -- this would be the
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531

permt for parcel B.
So that woul d be Exhibit S?
A Yes.
Q And specifically condition Roman nuneral

| X-1, which is found on page 32 and 33 of that

permt.
A Ckay.
Q Is there any option that the -- that

Community Landfill --

MR. LaROSE: \hat paragraph agai n?

MR KIM [I'msorry. Ronman nuneral |[X,
par agraph one. That goes from page 32 to 33.
BY MR KI'M
Q Is there any activity that Conmunity

Landfill can take pursuant to this regul ation
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that would allow themto | eave the overhead waste
in place?

A Yes. They do provide a third-party cost
for disposal of the waste in the formof an
application for significant nodification by March
1, 2001.

Q And is there anything in that condition
that prohibits them from seeking | ocal siting

approval to site the overhead waste in place?
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A No.
Q Let's turn our attention to the torturous

conditions or regulation at 811. 309.

A | don't think | have it still.
Q I"msorry.
MR LaROSE: | don't think I took it

becorme from you.
HEARI NG OFFI CER HALLORAN: Exhibit RR

MR LaRGCSE: Did | take it back?

BY MR KI'M

Q I can give you a copy if you don't have
one.

A | don't appear to have it.

MR. LaROSE: Maybe | did.
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MR KIM Mark, | can give her a copy.

MR. LaROSE: |'ve got M ke's copy.
BY MR KIM
Q Okay. You were asked sonme questions

concerning 811.309 and specifically subsection D

and subsection e --

A Yes.

Q -- during your testinony.

A kay.

Q Ckay. And, again, turn to, if you could,
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Exhibit S, which is the -- well, turn to either
permt before you because this question about the
five-day | eachate storage, | think the conditions

are identical in each pernit. So doesn't really

nmatter.

VWhi ch pernit do you have?
A | have parcel B, which is Exhibit S
Q If you would | ook to condition Roman

numeral VI-9.

A Page 21.

Q And woul d you just take a noment to read
condition nine and | et me know when you' re done.

A kay.
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Q Does that condition make any citation to

811. 309, subsection e?

A No.

Q In fact, what regul ations does that cite
to?

A It's citing to 811.309(d)(6) and

811.309(d) (1).

Q Ckay. In your opinion, if a facility
seeks to receive an exenption fromthe otherw se
applicabl e requirement of having to store a

m ni mum of five days' worth of |eachate, what
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section of the regulations do they need to | ook
to find out what they need to satisfy to receive
t hat exenption?

MR. LaROSE: Objection to the formof the
guestion. He stated a | egal conclusion about the
ot herwi se applicable. H's question assunes the
five days' |eachate storage is required for
direct sewer connection, which is exactly the
opposite of our argunent.

HEARI NG OFFI CER HALLORAN: M. Kim would
you rephrase?

MR KIM | can rephrase.
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BY MR KIM
Q In your opinion, what regulation should a
landfill -- nust a landfill denobnstrate

conpliance with to be able to have |l ess than five
days' worth of |eachate storage?

A They woul d be denonstrating conpliance
with 811.309(d)(6).

Q And you were asked about 811.309(e)(6).

Do you remenber that?
A Yes.
Q In your opinion, does 811.309(e)(6) and

its two sentences there, that entire subsection
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does that preenpt the requirenment in
811.309(d) (6)?

MR. LaROSE: Objection to the formof the
question. | think preenpt has a | egal neaning.
If he could just change that word. Qur argument
isn't preenption. It's just two separate
regul ations that don't, you know --

MR KIM [I'Il try and rephrase it.

HEARI NG OFFI CER HALLORAN:  Thank you.

BY MR KI'M

Q Did you think that the -- in your opinion
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does the regul ation at subsection (e)(6), is that
i nconsi stent, in your opinion, with the

requi renent in subsection (d)(6)?

A No.
Q Do you think they're speaking on the sane
i ssue?

MR. LaROSE: (Obj ection, |eading.

HEARI NG OFFI CER HALLORAN:  Sust ai ned.
BY MR KI'M
Q I's the subject matter of the two
regul ati ons the sane?

MR. LaROSE: (Obj ection, |eading.

HEARI NG OFFI CER HALLORAN: 1'I1l allowit.
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BY MR KIM
Q I's the subject matter of the two

subsections the sane?

A No.
Q What does subsection (d)(6) address?
A It's addressing the | eachate storage

capacity for accunul ated | eachate, standards for
| eachat e storage systens; whereas, (e) is
referring to standards for discharges to an off

site treatnent worKks.
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Q Okay. And you may or nmay not know this,
but the pernmit application for parcel A and
parcel B that was submtted by Comunity Landfil
in early 2000, do you know if they cited to
Section 811.309(d))6) as part of their request to
be able to have less than five days' worth of
| eachat e storage?

A Not that |'m aware of.

Q That's fine. But that is the regulation
you woul d expect themto cite to?

A Yes.

Q And as far as 811.309(d)(6), | think the
sentence that seens to be key to considerations

here is the second sentence which begins, such
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options.

Could you read that into the record?
A Such options shall consist of not |ess
than one day's worth of storage capacity for
accunul ated | eachate, plus at |east two
alternative neans of managi ng accumnul at ed
| eachate through treatment or disposal or both
treatment and di sposal, each of which neans is

capabl e of treating or disposing of all |eachate
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generated at the naxi mum generation rate on a
dai ly basis.

Q The use of the word neans in that
sentence, both two alternative nmeans and j ust
bel ow that, each of which neans is capabl e, what

does that word nean to you?

A The means here is --
Q O | can put it a different way.
What's your understanding -- if you

were to rephrase that question and not use the
word neans, could you do that?

MR. LaROSE: Objection to the formof the
qguesti on.

HEARI NG OFFI CER HALLORAN: | agree.

Sust ai ned.

L. A. REPORTI NG (312) 419- 9292

BY MR KI'M
Q Coul d you substitute a different word
based upon your interpretation for the word
neans?

MR. LaROSE: Objection to the formof the
guesti on.

HEARI NG OFFI CER HALLORAN:  Sust ai ned.

BY MR KI M
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Q Okay. Well, 1'Il go back to my origina

guestion then. | was just trying to nmake it
easi er.
A A means is a treatnent system and there's

-- the second neans is treatnent system The
first neans is -- well, it's all going to the
conveyance system and the treatnent system

Q So that to you conveys two el enents,
conveyance and the second part?

MR. LaROSE: (Objection, |eading.

MR KIM | was just trying to -- okay.
BY MR KM
Q So what are the conponents of neans in

your opi ni on?
A The conponents of means here are not only

the treatnment system but also the conveyance
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systens.

Q kay. Wuld a truck -- if an application
identifies a truck as being offered up to satisfy
one of the means as identified in this
regul ation, in your opinion, does that satisfy
that requirenent?

A That's one of the conveyance systens.
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Q Okay. But not the second part; is that
correct?
A Ri ght.
MR KIM | don't think I have anythi ng
further.
MR. LaROSE: Just a couple of questions.
REDI RECT EXAMI NATI ON
by M. LaRose
Q Just to stick with what we were just
doi ng, Joyce, when you're interpreting those
words, means, the words that you interpret don't
-- aren't included in the actual regulation?
A Correct.
Q It just says neans?
A Yes.
Q Turn to page 33, again, of Exhibit S,

which is the parcel

B permit application
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condi ti on Roman nuner al

33.

A

Q

Yes.

I X-1 on the top of page

You' re saying that the condition is nove

475,000 cubic yards by February 1, right?

A

On page 33, yes.

540
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Q O by March 1, increase the financial
assurance to a third-party cost, right?

A No. By March 1, submit an application
that will increase the cost -- that will propose
an increase in cost estimate for a third-party
cost for the cost of disposal and renopval .

Q Ckay. Do you know what the third-party
cost is, the going rate in that area for the
di sposal of solid waste?

A No, | don't.

Q Woul d you assune with ne for the purpose
of the question that we could get a really good

third-party cost as ten bucks a yard?

A Wuld | assunme that?
Q Yes.
A If you're telling ne that, 1'Il -- for

this question, yes.

Q | just want you to assune that for the
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pur pose of the question.

A You bet.

Q So that would nean that by March 1, under
your permt, the pernit that you signed, we would

have to increase the closure and postclosure care
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cost estimate by approxi mately 9%, 750, 000, right?
A Correct.

Q Okay. At $10.00 a yard?

A Not by that date, but, yes, that cost.

Q We woul d have to submit the application by
that date, you would approve that it, and then
within, |I think, 90 days after that we'd have to

actually increase the financial assurance, right?

A If | could approve it, | would approve it,
yes.
Q So the way it would go would be we don't

nove it by February 1 or, in this case, by
what ever date, assuning the Board doesn't rule in
our favor, whatever date the stay extends us out
to, we don't nove it in the tine frame set forth
in the pernmit and whatever stay, right?

A Ri ght.

Q Ckay. Wthin a nonth after the tine that

we were supposed to nove it, we subnmit an
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application asking you to approve an increase for
a third-party cost, right?
A Correct.

Q Ckay. And if was $10.00 a yard, that
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i ncrease woul d be $4, 750, 000, right?

A Correct.

Q If it was $20.00 a yard, it would be
doubl e that, right?

A Correct.

Q Okay. And you review the application
approve it, and then isn't it 90 days after your
approval we actually have to post the financial

assurance?

A Yes.
Q Okay. |If that procedure was foll owed,
ma' am woul dn't you still have the reservation of

di sposal capacity agreenment in place in addition
to the $4, 750,000 of additional financial
assurance?

A Is there an out clause in the reservation

of disposal capacity agreenent?

Q No, ma' am
A Then, yes.
Q So woul dn't you be covered twi ce? You'd
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be requiring us not to use our space, which would
cost us $4, 750,000 at $10.00 a cubic yard, plus

post anot her $4,750,000 in financial assurance so
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that you coul d go somewhere el se?

A Yes.
Q Isn't that doubl e-di ppi ng?
A At the same tinme, you could propose

getting rid of the reservation of disposa
capacity.

Q Ckay. Couldn't you just -- | nean, is
there any regulatory prohibition fromyou | eaving
the reservation of disposal capacity as it is and
just giving us a little bit nore time so that we
could site?

A There woul d be an argunent that there is a
regul atory problemthere.

Q Okay. Forget about even the permt saying
that you're giving us tine to site. GCkay. Just
change the date in here fromFebruary 1, 2001, to
January 1, 2002.

Wbul d there be a regul atory
prohi bition fromchanging the date from February
1, 2001, to January 1, 2002, in paragraph nine --

subpar agraph -- Roman nuneral |X, subparagraph
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one on page 33 of Exhibit S?

A Yes.
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Q And what would the regulatory prohibition
be?

A That | cannot issue a pernit to expand a
facility w thout denonstration of additiona
siting.

Q This permit -- you set this date, right,
February 1st, 2001, or you approved the setting
of this February 1st, 2000, date, right?

A Yes.

Q If that date was set at March 1st, 2001
or July 1st, 2001, or Decenmber 1st, 2001, or
January 1st, 2002, it wouldn't be any nore
viol ative of the regulations than setting it at
February 1, 2001, would it?

A Wthout justification that that additiona
time is needed, yes.

Q So you're telling the Board -- it's your

testimony that extending this February 1 deadline

by a single day would be in violation of the
regul ati ons?
A It could be, yes.

Q And by six nonths, it could be in

L. A REPORTI NG (312) 419-9292

viol ation of the regulations?

545



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A It could be.

Q When you say it could be, what regul ation?
A In the Act, it tells me | cannot issue a
develop -- a permit for devel opment of an

expansi on of a new pollution control facility
wi t hout proof of additional siting.

Q But in this case -- in this case, you've
done that without proof of additional siting or
third-party cost until February 1, 2001, correct?

A | issued a permt to close the facility.
To close the facility in accordance with the
permt, you've got to renpve this waste.

Q Well, didn't you just tell M. Kimthat we
don't have to renove the waste, all we have to do

is put up an extra $4, 750,000 at $10.00 a cubic

yard?

A I"'msaying if that's what the condition
says, yes.

Q So if we just put up additional waste,

haven't you approved the expansi on? Excuse ne.
If we just put up additional
financial assurance, haven't you approved the

expansi on?
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A There could be an argunent nade, yes.

Q So back to the point, what would be
violative of regulations if either you, in your
di scretionary capacity when you wote this, or
the Board in making the decision in this case,
extended this date from February 1, 2001, unti
the date we requested, Decenber 2001, to give us
enough tine to do the sane?

MR KIM (Objection. | think that's been
asked and answer ed.

HEARI NG OFFI CER HALLORAN: Sustained. It
has been answered.
BY MR, LaROSE:

Q What regul ati on, nma'an?

HEARI NG OFFI CER HALLORAN: M. LaRose, it
has been answered.

MR, LaROSE: But she never cited a
regul ati on.

HEARI NG OFFI CER HALLORAN: She stated it
was in the Act.

MR. LaROSE: Can | inquire as to where in
the Act? | mean, this is a pretty inportant
point. She's saying the Board -- if the Board

gives us the relief here, they're going to
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violate the Act. | think I"'mentitled to
inquire. | knowit's getting late. |'m al nost
done, but where in the Act?

HEARI NG OFFI CER HALLORAN: Ms. Munie, if
you can, cite to a specific portion of the Act in
the regs, please do so.

BY THE W TNESS

A Section 39. | do not know which
subpar agraph of f hand.
BY MR LaROSE:

Q So Section 39 of the Act woul d prevent
you, in your opinion, from-- prevent you or the
Board from extending the February 1, 2001, date
which is on page 33 of Exhibit S, which is the
parcel B permt?

A | said it would prevent ne. | didn't say
it would prevent the Board.

Q Okay. So that section would prevent you
from extendi ng that date?

A Yes, w thout good reason

Q And, in your opinion, another nine nonths
to go through siting isn't good reason?

MR KIM (Objection. That's been asked

and answer ed.

L. A. REPORTI NG (312) 419- 9292
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MR, LaROSE: No, it hasn't.

MR KIM He's asked her about |oca
siting. He's asked her about the tinme. He's
asked her what her opinion is on that.

MR. LaROSE: |'m al nost done, M. Hearing
Oficer. Bear with ne get so we can get this
record.

HEARI NG OFFI CER HALLORAN: Rephrase t hat
again, M. LaRose.

BY MR, LaROSE:
Q In your opinion -- okay.

You can conply with the regs by
extending this date if there was a good reason to
extend the date, correct?

A Correct.
Q In your opinion, another nine nonths to
allow us to go through local siting isn't a good

enough reason?

A Siting is not necessary to close this
facility.
Q So that's not a good enough reason?
A Ri ght .
MR LaROSE: That's all | have.

MR KIM Just a few foll ow ups.

L. A. REPORTI NG (312) 419- 9292
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RECROSS- EXAMI NATI ON
by M. Kim

Q Ms. Munie, the permt that was issued for
parcel B, which is Exhibit S, | believe, is that
a closure pernmit or an operating pernit?

A It's a permit to operate the cl osure of
the facility.

Q So it's intended to oversee the closure
activities for parcel B?

A Yes.

Q And Roman nuneral | X, paragraph one of
that permt we've been referencing, does that
give nore than one option for -- that allows the
facility to denonstrate conpliance with that
condi tion?

A Ei t her renpve the waste or submit an

application.

Q I's renoving the waste closure activity?

A Yes.

Q I's increasing the cost a closure activity?
A Yes.

Q Ckay. |Is there any guarantee that |oca

siting approval woul d be obtained by any

applicant -- by any applicant -- does any
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nt go into a siting procedure with a

ee that they'll receive local siting

Not that |'m aware of.
And the tinme period that was given in this
in other words, either February 1 to
the waste or March 1 to submit an
tion for a SIGVMD, is that, in your
, a reasonable tine period for each of
espective closure activities?
Yes.
MR. KIM Nothing further
- REDI RECT EXAMI NATI ON
by M. LaRose
Ma'am you said that just increasing the
al assurance is a closure activity.
Woul d just increasing the financial
ce finalize the closure?
No.

The waste has ultimately got to be noved,

Yes.
O sited in place?

Yes.
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MR LaROSE: That's all | have.

MR KIM Nothing further.

HEARI NG OFFI CER HALLORAN: Thank you very
much. You may step down. O f the record.

(Di scussi on had
of f the record.)

HEARI NG OFFI CER HALLORAN: W' re back on
the record. |It's approximately 4:45. W're
going to adjourn the hearing for today and
continue it on the record for tonorrow norning,
January 19th at 9:30 a.m in this very same room
9-031, and | also want to note that no nenbers of
the public are present nor were they throughout
the entire hearing. Thank you very much.

(Wher eupon, these were all the
proceedi ngs held in the

above-entitled natter.)
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STATE OF ILLINO'S )
) SS.
COUNTY OF COOK )

I, GEANNA M | AQUI NTA, CSR, do
hereby state that | ama court reporter doing
business in the Cty of Chicago, County of Cook,
and State of Illinois; that | reported by neans
of machi ne shorthand the proceedings held in the
foregoing cause, and that the foregoing is a true
and correct transcript of my shorthand notes so

t aken as aforesaid.
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