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[ LLINO S POLLUTI ON CONTROL BOARD

IN THE MATTER OF:

M CHAEL R PAW.OWSKI and
DI ANE K. PAWL.OWSKI ,

Conpl ai nant s,

PCB 99-82
VOLUME | |

- Vs_

DAVI D JOHANSEN and TROY QUI NLEY,
i ndividually and d/b/a
BENCHWARMERS PUB, | NC.,

N N N N N N N N N N N N N N

Respondent s.

The following is the transcript of a hearing
held in the above-entitled matter, taken
st enographically by Jennifer E. Johnson, CSR-RVR,
Li cense No. 084-003039, a Notary Public in and for
the County of Tazewell and the State of Illinois,
before Amy Muran Felton, Hearing Officer, at the
Fai rbury Fire Departnment, 320 West Locust Street,
Community Room Fairbury, Illinois, on the 9th day
of Novenber, A.D. 1999, conmencing at approxi mately

8:56 a.m
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HEARI NG OFFI CER FELTON:  Good norni ng.
is Amy Muran Fel ton.

9th, 1999, day two in this hearing,

Pawl owsKki

Johansen and Troy Quinl ey,

busi ness as Benchwar nmers Pub,

L. A. REPORTING (312) 419-9292

and Di ane K. Paw owski

Today is Tuesday,

docketed by the board as PCB 99-82. It

approximately nine o' clock in the norning on

Novemnber

9t h.

313

My nane

November

M chael

I ncor por at ed.

is

R

versus David

i ndi vidually and doi ng

This is
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When we | eft yesterday, the conplainants

had conpl eted their case in chief and have rested.

And | just want to note for the record that the

respondents did nmake a notion for directed finding;

their argunents have been made. This is sonething

cannot decide; |

board may take it

just want to restate that. The

up when the transcript and the

record is conplete.

So, we'

Il proceed now, if there are no

other matters to be discussed, with the respondents'

case in chief.

MR. HARDI NG  Ckay.

HEARI NG OFFI CER FELTON: Great.

MR, SHI ELDS:

Cal|l Sharon Walter

(Wtness sworn.)

L. A. REPORTING (312) 419-9292
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SHARON WALTER,

havi ng been duly sworn by the court reporter

testified upon her oath as foll ows:

BY MR. SHI ELDS:

Q

Shar on,

DI RECT EXAM NATI ON

for the record, would you state
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your full nanme, please?

A Sharon Wl ter.

Q And your place of residence?

A Fai rbury.

Q Your address?

A 208 West Mapl e.

Q And how | ong have you been a resident of

the City of Fairbury?
A ' 81.

Q Si nce 1981?

>

Uh- huh.

Q And what is your occupation?

A Executive secretary of the Association of
Commer ce of Fairbury.

Q And how nmany years have you been the
executive secretary for the Association of Comrerce?

A Ten, | think.

Q And what are your duties and

L. A. REPORTING (312) 419-9292
315

responsibilities as secretary for the Association of
Commer ce?
A | record mnutes for all neetings, |I'man

ex-officio of all conmmttees, | handle certain
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events during the year. The association is a
chanber, in respect. |It's called an associ ati on,
but it's a chamber of comrerce, so we're here for
t he busi nesses.

Q Are you at -- where is the chanber of
commer ce buil ding | ocated?

A Qur location is old city hall, which is

101 East Locust.

Q And are you a full-tinme enployee of the --
A Yes.
Q -- chanmber? And are you familiar with the

parties? Do you know M chael Paw owski ?
A Yes.

Q And Di ane --

A Uh- huh.

Q -- Pawl owski ? Do you know Dave Johansen?
A Yes.

Q And Troy Quinley?

A Yes.

Q And you're famliar with the Benchwarmers

L. A. REPORTING (312) 419-9292
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Pub restaurant?
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A

Q

Yes.

And the tavern al so?

Uh- huh.

And can you informus of what you believe

the social value of Benchwarners Pub is to the

Fai rbury community area?

A

good for

Any business that comes into Fairbury is

Fai rbury, as far as bringing in sales

et cetera.

Q

gat hering place for

area?
MR.

per sona

t ax,

What about the social aspects? Is it a

HARDI NG  Obj ection, foundation as to

know edge.

HEARI NG OFFI CER FELTON:  Sust ai ned.

MR.

SH ELDS: | believe she's already --

people in the Fairbury community

HEARI NG OFFI CER FELTON: Can you give a little

nor e background,

about this business?

BY MR. SHI ELDS:

Q

elicit alittle nmore background

You're famliar with Benchwarnmers Pub at

its current |ocation on Locust Street?

A

Yes.

L. A. REPORTING (312) 419-9292
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Q And you are aware of activities that are
sponsored by Benchwarnmers Pub?

A Yes.

Q Can you nane any of those?

A They participate like with events like the
Fun Fest where they help sponsor the shoot-out,
sponsor 3-on-3 basketball tournament. They have had
personal events that the association's not involved
in, but --

Q Are you aware of the charitable aspects,
spaghetti suppers, that type of thing?

A Yes.

Q And are you aware of any econom c val ue
t hat Benchwarnmers Pub has insofar as the Fairbury
comunity area?

A It -- it went into a building in our
downt own that had sat vacant for several years, so
obviously it was something that the community felt
was an asset comng in because it -- it created new
busi ness downt own.

MR. HARDING  Objection to the statenent of
comunity opinion.

HEARI NG OFFI CER FELTON: Sustained. | think if

you can speak to your personal know edge, then

L. A. REPORTING (312) 419-9292
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that's enough. You've laid a foundation as to who
you are. | think that that's warranted.
BY MR SHI ELDS:

Q You nentioned a prior business that was
| ocated at the West Locust Street |ocation. That
i ncl uded both the Pawl owski s' buil ding and
Benchwarners; is that correct?

A Ri ght. The Paw owskis own a buil ding
adj acent to the corner building.

Q And t he business that had fornerly been
there was the Fairbury Blade; is that correct?

A Yes.

Q And did they have enpl oyees at the
Fai rbury Bl ade?

A Yes.

Q And what happened to the Fairbury Bl ade?

A It was sold.

Q And did those enpl oyees | ose their jobs
then or nove out of Fairbury, if you're aware?

A Some did. Sone reestablished within the
area.

Q Do you have any idea how many enpl oyees

Benchwar mers Pub has?
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Q Are you aware of any taxes that
Benchwar mers Pub pays?

A No.

Q Do you know whet her or not they have a
liquor license fee that's paid to the City of
Fai rbury?

A | do not know that.

Q As a ten-year nmenber of the Fairbury
Associ ati on of Comrerce and as the secretary of the
Associ ati on of Comrerce, do you believe that
Benchwarners Pub's |ocation is suitable to the area?

A It's a conmercial business in a commercia
bui | di ng.

Q Can you name and descri be other businesses

on Locust Street?

A As -- we have banks, we have shopping, we
have other bars, we have -- we had a restaurant that
was downtown. It's closed at this tine.

Q What was that restaurant?

A The Gol den Cup.

Q Where was that | ocated?



22

23

24

10

11

12

13

14

15

16

17

18

A Across the street from Benchwarners.
Q And directly across the street fromthe

Pawl owski s al so?

L. A. REPORTING (312) 419-9292
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A Yes.
Q Were you familiar with the operation of
t he Gol den Cup?
A Not personally.
Q You knew it was | ocated across the street?
A Yes.
Q Was it a 24-hour restaurant?
A No.
Q Was it a 24-hour restaurant on the

weekends, to the best of your know edge?
A ' m not aware of that.
Q Wth regard to the conpl ai nant, M chael
Pawl owski, have you had occasion to neet with
M. Paw owski ?
A He requested a neeting with our board for
the Association of Commerce, our board of directors.
Q And when was that?

A April 11th, '98.
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Q And what was the purpose of the neeting
that he requested?

A He -- he wanted to have the board listen
to his concern over a new |liquor |icense being
established for the community.

Q And did M. Pawl owski make a presentation

L. A. REPORTING (312) 419-9292
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at that neeting?

A Yes.

Q And who el se was present?

A Do you want nme to nanme thenf

Q Yes.

A Darren Bray, Dave Hammer, Dave Tredenni ck,

Rex Ackerman, Deb Cel schl ager, Sharon Walter,
Dr. Henry Handler, Lori Mley, and Gary Hof mann.
MR. HARDING | would object to reading froma
docunent without that docunent being shared.
HEARI NG OFFI CER FELTON: Is that something that
you're going to enter into evidence, M. Shields?
MR. SHI ELDS: Yes, we can do that.
BY MR, SHI ELDS:
Q Is that the only copy you have?

A Uh- huh.
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MR. SHI ELDS: Well, | believe that you al ready
have a copy.

MR. HARDING |'mlooking for ny copy. Do you
have at | east one copy of it?

MR. SHIELDS: | thought | did.

MR. HARDING Do you have a copy of it?

THE W TNESS: Underneat h the not ebook.

MR. SHI ELDS: ©h, here they are.

L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER FELTON:  Thank you.

MR. SHIELDS: Are we at Number 3?

HEARI NG OFFI CER FELTON: Yes, this would be
| abel ed Exhibit Nunmber 3, Respondents' Exhibit 3.

MR, HARDI NG  Two- pager ?

BY MR, SHI ELDS:

Q Now I will show you a docunent that has
been marked for identification as Respondents’
Exhibit 3, and is that the docunent that you were
reciting the --

A Yes.

Q -- nanes of the people who attended the
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A Yes.

Q And with regard to that neeting, could you
pl ease state what was said by M chael Paw owski ?

A He had a concern that this liquor |icense
had been granted, and he was requesting that it be
addressed by the Association of Commerce. No stand
was taken at that tinme. They offered to further
explore it.

Q And was there anything else said by
M. Paw owski at that tine?

A In regards to this?

L. A. REPORTING (312) 419-9292
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Q Yes.

A He was -- he was concerned that the
association was involved in letting this happen.
And we offered to explore that, but felt that we
were not any nmore involved with it than the fact
that it was a business com ng to town.

Q Was anything else said by M. Paw owski at
that time?

A As far as quotes or anything, | do not
recal | .

Q Was t here any other nmeeting of any kind
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held with M. Paw owski ?

A Yes, he -- he wanted to neet with our
person who was handl i ng econoni ¢ devel opnent, which
was M ke VWhite at that tine.

Q Was that a request that was nmade at this
April 11th neeting?

A Yes. He wanted to -- to actually explore
what invol venent the association had had in this
busi ness com ng to the conmunity.

Q And when was this next neeting hel d?

A It was soon after that. | do not have any
records of that.

Q It was not the sanme date?

L. A, REPORTING (312) 419-9292
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A No, | don't -- | don't remenber.

Q Was it within a week or --

A | think so.

Q Wthin a week of --

A Yeah.

Q -- the April 11th neeting?

A It was addressed fairly quickly.

Q And who was present at that neeting?
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A Darren Bray, M ke Wiite, and M ke

Paw owski, | think.

Q And were you al so present for that
neeti ng?

A I was in the building, but not always in
the room

Q And do you know what, if anything, was

said at that neeting --

A. No. | --
Q -- by any of the participants?
A No, not in essence. The association's

stand was to rermain fairly neutral on anything
happeni ng, feeling that it was the city as far as
who granted the liquor license, and it was their
decision and their need to address it.

Q And was anything said to you by M chael

L. A. REPORTING (312) 419-9292
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Pawl owski either during or after that neeting?
A No.
Q Did you have any other conversations or

encounters with M. Pawl owski after that neeting?
A He occasionally stopped in to ny office

and woul d, you know, voice concerns about what was
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happeni ng with the noi se.

Q Can you identify any of those statenents
as to date or time?

A No.

Q And did they happen prior to the tinme that
Benchwar mers opened or after?

A After.

Q And can you describe specifically what
M. Pawl owski said to you about Benchwarners?

MR. HARDI NG  Objection, inconplete
foundation. | would -- I'"'mnot going to nake this a
hunti ng expedition. | would like to know who was
present for the conversations.

HEARI NG OFFI CER FELTON: To the extent that you
can establish a little nore foundation and who was
-- if anyone el se was present.

BY MR, SHI ELDS:

Q Wth regard to the conversations, any

L. A. REPORTING (312) 419-9292
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conversations that took place after the April 11th
neeting and then after the neeting with M ke Wite

and ot her nmenmbers of the board, can you identify any
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speci fic conversation as to who was present at the
tinme?

A If he cane into nmy office, typically it
woul d have been M. Pawl owski and nysel f because
there's no one else working in ny office.

Q And can you identify what was said by
M. Pawl owski to you, let's say, on the first
occasi on of one of those visits?

A He, you know, would always request that,
you know, we address the issue. And the board had
chosen not to address the issue, so it would not --
it was not sonething that we were taking and
considering to that point.

Q Can you tell me specifically what his
words were with regard to Benchwarnmers?

A He wanted Benchwarnmers to not be there.

Q How did he state that?

A He wanted Benchwarners renmoved fromthe
face of the earth.

Q And on how many di fferent occasions did he

stop by the chanber office to state that opinion?

L. A. REPORTING (312) 419-9292
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A After that, he never really stopped. He
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-- they renmoved their nenbership fromthe

associ ation and becane -- we were estranged from
themin regards to this because we chose not to take
any kind of decision on it.

Q But his specific statement to you was that
he was going to put an end to Benchwarners or he was
goi ng to put Benchwarnmers out of business?

A He has an expl osive personality, and in
certain cases --

MR. HARDI NG  Obj ection.

A -- that would come out.

MR. HARDI NG  Obj ection.

HEARI NG OFFI CER FELTON: What's your
obj ection?

MR. HARDI NG "He has an expl osive
personality," question mark?

HEARI NG OFFI CER FELTON: Is that a --

MR. HARDING That's a statenment of opinion
psychol ogi cal analysis. No basis for any
qualification on her part to render such an opinion.

HEARI NG OFFI CER FELTON: |I'm going to overrule
that. | think this witness can testify as to her

i mpressi ons and her personal know edge and

L. A. REPORTING (312) 419-9292
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experi ence.
BY MR SHI ELDS:

Q Go ahead.

A | -- | really didn't think nuch about it
because it was, you know, sonething that, you know,
in the heat of an argument or whatever, tenpers
flare.

Q Were there any other occasions that
M. Pawl owski -- well, | guess the question is, on
how many occasions did M. Paw owski just stop by to
tell you that he intended on putting Benchwarners
out of business?

A That was the only tine he nade that
particul ar statenent.

Q And t hat was -- okay.

A He stopped by -- he made comments at ot her
times in regards to noise or whatever.

Q And what were those comrents?

A | -- 1 don't really recall other than, you
know, concern about the noise.

Q Have you been a custoner of Benchwarners
restaurant?

A Yes.

Q On nmany occasions since it opened?

L. A. REPORTING (312) 419-9292
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A Yes.
Q And have you been there for breakfast in

t he nmorning?

A | don't know if |'ve been there for
breakfast. | don't recall

Q Have you been there for |unches?

A Yes.

Q And for supper?

A Uh- huh.

Q Eveni ng neal s?

A Uh- huh.

Q Have you been there late in the evenings?
A On occasi on.

Q And to the best of your recollection, on

any of those occasions that you were in the
restaurant, did the noise comng fromthe pub side
ever have an effect with regard to a conversation
that you were holding with anyone in the restaurant?

A No.

Q Can you describe the interior of the
Benchwar ners Pub establishnent? What's over on the
101 West Locust Street side?

A The establishnment is actually two
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1 building being the restaurant and adjacent buil ding
2 being the pub.

3 Q And when you're referring to the corner

4 building, you' re speaking of the portion which is

5 furthest to the east?

6 A Yes.

7 Q And how is it connected between the pub

8 and the restaurant?

9 A There's a wall there. |s that what you're
10 saying?

11 Q Is there an opening?

12 A There's swi ngi ng doors.

13 Q And they are, in fact, open to the bar

14 area?

15 A Well, they sw ng.

16 Q There's air space?

17 A Uh- huh.

18 Q And on how many occasi ons woul d you say

19 you were over on the restaurant side in the evenings

20 since the opening of Benchwarners?
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A Possi bly weekly. | don't really know.
Q Pardon ne?
A Possi bly weekly. | don't really know.

Q On a weekly basis? And during any of

L. A. REPORTING (312) 419-9292
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those tines, did the nusic ever create a problem for

you with regard to any physical disconfort?

A In the restaurant?

Q Yes.

A No.

Q Wth regard to your hearing --
A No.

Q

-- at any tinme?
And with regard to interference with any
conversations you woul d have been having with anyone
at your table or any other table in that |ocation?

A No. Typically you don't hear the nusic in
that room unl ess the doors sw ng open.

Q And when the doors swi ng open, does that
create any di sturbance for you or disconfort --

A No.

Q -- for you?

MR. SHI ELDS: | have nothing further.
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HEARI NG OFFI CER FELTON: Just one second before
you proceed, M. Harding.
M. Shields, are you noving to admit
Respondents' Exhibit 3?
MR. SHIELDS: Yes, | would nove to admit.

HEARI NG OFFI CER FELTON: Do you have any
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obj ection?

MR. HARDING | would reserve objection until
after cross-exam nation.

HEARI NG OFFI CER FELTON: COkay. Wiy is that?

MR. HARDI NG  Because there may be a difficulty
with the docunent. | would like to exanmine on it.

HEARI NG OFFI CER FELTON: Al right. Well, |
think that |I'mnot sure what you -- what your
objections are. | prefer that you raise it right
now.

MR. HARDING Well then | will ask that it not
be renmoved from admi ssion. | would prefer not to
rai se the objection then.

HEARI NG OFFI CER FELTON: All right. W will

di scuss and rul e on Respondents' Exhibit Nunber 3
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after cross-exam nation of this w tness.
MR. HARDI NG  Thank you.
CROSS- EXAM NATI ON

BY MR. HARDI NG

Q Ms. Walters -- is it Ms., Ms.?
A Ms.
Q Ms. Walters? Walter?
A Yes.
Q You're here pursuant to subpoena today?
L. A. REPORTING (312) 419-9292
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A Yes.
Q The original neeting, do you recall what

day of the week that was, the day of the week as the
m nut es?

A Normal |y our neetings are on Monday. |
woul d assunme that woul d have been the day.

Q Wul d you have had a neeting between Good
Fri day and Sunday, Easter Sunday?

A No.

Q Okay. How I ong have you known the
Pawl owski s?

A Probably three years.

Q And what has been their involvenment in the
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comunity prior to all of this?

A They were involved with the Associ ati on of
Commerce. That's the only thing | can quote on.

Q Dues- payi nhg nemnbers?

A Yes.

Q And your dues are based, for businesses,
on proprietors and the nunber of enployees; is that
correct?

A Yes.

Q Did the Paw owskis participate in the Fun

Fest activities?
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A Yes.

Q And in point of fact, prior to April of
1998, you never witnessed a confrontation involving
M. Paw owski, did you?

A No.

Q Have you heard conments to the effect that
the Gol den Cup restaurant was put out of business by
Benchwar ner s?

A No.

Q What's the | atest you've ever been at
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Benchwar ner s?
A M dni ght .
Q M dni ght? How many tines?
A I don't have any idea.
Q And are you aware of the Paw owskis' plans

for their building 105 West Locust?

A The pl ans?

Q Yes.

A Yes.

Q What are those plans as you understand
t hen®?

A Oiginally it was to be an antique mall.

Q And now?

A | don't know. | haven't talked to them
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Q But do you know of any changes to those
pl ans?

A No.

Q Now, Benchwarners' establishnment at
101- 103 West Locust is a two-story building, is it
not ?

A Yes.

Q Do you know what the second fl oor of those
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buildings is currently used for?

A No.

Q Pardon ny grammar. |'mnot -- matching
nunbers in a sentence like that is al nost
i mpossi bl e.

You don't know what they're used for?

A I don't know that they're used for
anyt hi ng.

Q Okay. Are you aware that April 11th,
1998, was the Saturday between Good Friday and
East er Sunday?

A I wondered about the date. And | probably
can say that when | do my minutes | just go from --
| just take the current minutes and then rewite
over the screen, and | probably didn't do the date

correct.
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Q Age of the comnputer.

A Yeah.

MR. HARDING Okay. | have no further
guestions. Thank you.

HEARI NG OFFI CER FELTON: Any redirect?
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REDI RECT EXAM NATI ON
BY MR SHI ELDS:

Q | guess just to clarify, the April 11th,
1998, date is an error then? It should have been
April 13th --

A Yes.

Q -- for these m nutes?

HEARI NG OFFI CER FELTON: M. Shields, will you
be moving to adnit this exhibit?

MR. HARDI NG He already has, and | have no
objection to it.

HEARI NG OFFI CER FELTON: Great. Exhibit --
Respondents' Exhi bit Nunmber 3, the association board
nmeeting notes, will be admitted.

MR. SHI ELDS: Thank you, Sharon.

MR. HARDI NG Before we go any further, do we
have copies for nme yet of Respondents' Exhibits 1
and 2? Actually, | don't need 2, but | do need 1.

HEARI NG OFFI CER FELTON: 1 is the --
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MR, HARDING 1 is the map.
HEARI NG OFFI CER FELTON: |s the map.

MR, SHIELDS: | had no copies of that.
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MR. HARDI NG  Could you send it to me with the

subpoenas? Whuld that be a problen?

MR. SHI ELDS: Pardon?

MR, HARDI NG  Could you send it to me with the
subpoenas?

MR. SHI ELDS: Sure.

HEARI NG OFFI CER FELTON: It's noted on the
record, and I will so note it in my hearing record
m nut es.

MR, HARDI NG  Pardon the direct byplay.

MR, SHIELDS: |Is it possible you could run
copies? That's the only map | have.

HEARI NG OFFI CER FELTON: Of this one?

MR. SHI ELDS: Yes.

MR, HARDING | could drop by the office, the
11th fl oor of 100 West Randol ph, and pick it up if
you |l eave it at the desk.

HEARI NG OFFI CER FELTON: The only thing is
Respondents' Exhibit Nunmber 1 is in -- the zoning
map is in color. | can't reproduce that, not in ny

office. | can only copy it, you know, in the size.
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It woul d be black and white, and | don't know if
that's -- that won't distinguish the Rl-R2,
comercial, industrial districts that |I think --

MR. HARDING That's true. It's not that
necessary that we distinguish them

HEARI NG OFFI CER FELTON:  Okay.

MR. HARDING | think we're all in agreenent
here. You can have a stipulation that this is
commercially zoned.

MR SHI ELDS: |'m sorry?

MR. HARDING M. Pawl owski testified that this
was conmercially zoned.

HEARI NG OFFI CER FELTON: Parties stipulate to
that, that this is a comrercially zoned area?

MR. HARDING 101 to 105.

MR. SHI ELDS: Yes. Uh-huh.

HEARI NG OFFI CER FELTON: Okay. | will -- |
will make copies, but | note for you that it will be
in black and white. And if the parties need to
obtain an original copy, as the one that they've
submitted today, | would direct the respondents to
do that for the conplainants if it's requested.

MR, HARDING Well, let nme ask you this. |

could run it over to Mghty and get color copies, if

L. A. REPORTING (312) 419-9292
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col or copies are going to be considered necessary.
I don't need a col or copy.

MR. SHIELDS: No, | don't either

HEARI NG OFFI CER FELTON:  Okay.

MR. HARDI NG Okay. Then black and white is
fine.

HEARI NG OFFI CER FELTON: The issue is resolved.

MR. SHI ELDS: What other exhibit do we have?

MR. HARDI NG The sheet fromthe zoning.

HEARI NG OFFI CER FELTON: Exhibit 2 of the
respondents is the Article 9, C, Commercia
Di strict.

MR. HARDI NG And that | have.

MR. SHIELDS: So there's no further need for
any copi es.

MR. HARDING  Starting at page fifteen, | have
t hat .

MR, SHIELDS: So just to clarify, you have no
ot her exhibits at this point that you need.

HEARI NG OFFI CER FELTON: Respondents ready to
proceed?

MR. SHI ELDS: Call M ke White.

(Wtness sworn.)
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M CHAEL WHI TE,

havi ng been duly sworn by the court reporter

testified upon his oath as fol

OWs:

DI RECT EXAM NATI ON

BY MR. SHI ELDS:

Q Wul d you state your full nanme, please?

A M chael B. White.

Q And your address?

A 7330 North 2200 East Road, Fairbury.

Q And how | ong have you been a resident of
Fairbury, Illinois?

A. For 38 years.

Q Is that your entire

>

I"'m41. Al nost.
Q And your occupation?
A Presi dent of three d

corporations: White Distribut

ifetime?

fferent

on and Supply, Wite

Devel opnent Corporation, and Honegger Slats, |nc.

Q And are you a nenber
Associ ati on of Commerce?
A My busi nesses are al

Associ ati on of Conmerce

of the Fairbury

menbers of the
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A Not presently, no.

Q Were you in the recent past?

A Yes.

Q And for how many years?

A It's a three-year term

Q And can you tell ne what dates that term
enconpassed?

A I went off in -- would have been -- go off
in the spring, so it would have been from' 96
t hrough ' 99.

Q And what position did you hold with the
Fai rbury Associ ati on of Comerce?

A I was on different comrittees. One of ny
commi ttees was busi ness devel oprent.

Q And are you famliar with the parties,
M chael Paw owski --

A Yes.

Q -- and Di ane Paw owski ?

A Yes.

Q Dave Johansen?
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A. Yes.
Q Troy Quinley?
A. Yes.

Q And Benchwar ners Pub?
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A Yes.

Q Do you have an opinion with regard to the
soci al val ue of Benchwarmers Pub at its Fairbury
| ocati on?

A Yeah. Prior to Benchwarnmers com ng, there
really -- we didn't have much of a restaurant or a
famly type restaurant and a pub that a | ot of
people woul d take their wife and stuff to or their
famlies in there with them

Q And are you aware of any events or
activities that are sponsored by Benchwarnmers Pub in
the Fairbury comunity?

A I know they had sonme. They al ways worked
with the chanber when | was on there. But | was off
right after they opened, off chanber, so | really
wasn't involved in anything they did with the

chanber.
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But | know they did some things with sone

stock cars where they kind of had a -- with the Fun

Fest, and they were associated with that.

Q Can you describe the Fun Fest?

A Fun Fest was originated to try to bring
nore events and -- not really to bring business into
the community, but nore like to have a -- neke

L. A, REPORTING (312) 419-9292
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Fai rbury a nore social, better place to |ive type
thing, and give people a chance, when they canme to

Fai rbury, to see Fairbury and what all it had to
of fer.
And it's grown where they have severa
different activities, bands out on the streets.
They close the streets off and have different 3-on-3
tournanents, different things |like that.
Q And when those streets are closed off,

where exactly are they cl osed off?

A I think it's changed every year. | think
the first year they closed off, | think it was three
bl ocks the first year. | think the second year

maybe it was only a couple blocks. Then last year |

think they did nore on the side streets. They tried
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to -- to try to keep Main Street nore open.

Q

>

Q
A

Q

Is this in the Locust Street area?
Yes. Uh-huh.

Around Benchwarners area?

Yeah, uh-huh.

And are you aware of any charitable

activities that Benchwarnmers is involved wth?

A

Q

Q

>

> O

Q

Not specifically, no.

Are you aware of the spaghetti dinners?
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Yes. Yes.

And you're aware that those are --
Yes.

-- charitable activities?

Uh- huh.

Those are specifically sponsored by

Benchwar mer s?

A

Q

Yeah.

Can you give your opinion with regard to

t he econom ¢ val ue of Benchwarnmers Pub to the

Fai rbury community area?

A

Well, | think that's big. W tried to --
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that's one thing we felt that Fairbury was nissing,
was a restaurant with a pub that would be nore of a
famly type atnosphere; and it would help the -- it
woul d go good with our conmunity. And we needed a
pl ace bad, and we'd been | ooking for sonebody to
come into Fairbury for several years.

Q Are you aware of what was |located in the
former |ocation at 103 to 105 West Locust?

A Yeah, it was the Bl ade, the newspaper
office, printing office. Corn Belt Press, | think,
was t he proper nane.

MR, HARDING | would object that this is

L. A. REPORTING (312) 419-9292
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extrenely curul ative. W have not disputed this,
and this is now the fourth witness who is testifying

to the forner use.

HEARI NG OFFI CER FELTON: |I'm going to overrule
it. | think that he can testify with his personal
know edge.

| just ask, M. Shields, not to go into --
MR, SHIELDS: |'m | ooking for econom c val ue,
not -- not really to the use so nuch.

BY MR. SHI ELDS:
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Q Wth regard to the Corn Belt Press -- we
have been referring to it as the Fairbury Bl ade, but
it was, in fact -- | had forgotten that. That Corn
Belt Press, were you aware of that operation?

A Yes.

Q And do you have any i dea how nany
enpl oyees were enpl oyed, just approximtely, by --

A I know they had 70 enpl oyees at one tine,
but I'mnot sure what year that was. Then it
started dwi ndling off towards the end.

Q And are you aware of how nmany enpl oyees
t hat Benchwar mers Pub has approxi matel y?

A Approxi mately, | guess, around 15 to 20,

but | don't know exact nunber.
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Q And are you aware of any other econom c
val ue that the Benchwarners Pub would bring to the
City of Fairbury?

A Sales tax, and they do a | ot of catering
outside the community which brings that sales tax
dol l ars back to Fairbury.

Q And do you know whet her or not they al so
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pay a liquor |icense fee?

A |'"m sure they do, but | don't know how
much it is or anything.

Q Have you been a custoner of the
Benchwar ners Pub restaurant?

A Yes.

Q And can you cite approxi mately how nany
times you' ve been a custoner?

A Well, | eat breakfast there probably four
times a week; lunch, average two tines a week
supper, probably one tinme a week.

Q And during the tines that you have been a
custoner in the restaurant, has the nmusic fromthe
pub side ever created any disconfort --

A No.

Q -- for you? Has it ever caused any type

of disruption with regard to conversations you may

L. A. REPORTING (312) 419-9292

347
be having with soneone at your table?
A No.
Q And does it interfere with your hearing at

all there in the restaurant?

A No.
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Q And can you describe the nakeup of the
restaurant and bar insofar as is there any opening
bet ween the bar and restaurant?

A Yeah, there's |ike a six-foot opening that
was made in between the two buildings. There's sone
SW ngi ng, one-third high bar type doors in that
openi ng.

Q Now, with regard to the respondent (sic),
M chael Paw owski, have you had any conversations in

the past with M. Paw owski about the 101-103 West

Locust | ocation?

A. Once, yes.

Q Par don?

A One tine, yes.

Q And when was that?

A I'"'mnot sure the exact date. It was in
April. It was after the neeting he went to the
chanber of commerce that --

Q In April of what year?

L. AL REPORTING (312) 419-9292
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A ' 98.
Q And was this a neeting with other
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i ndi vi dual s besi des yourself and M. Paw owski ?

A Yeah. Sharon Walter was there and Darren
Bray.

Q And can you tell nme what the purpose of
the nmeeting was?

A Darren Bray, who was president of the
chanber of commerce at the tinme, called me and said
that the Pawl owskis have rai sed sone concerns about
that the chanber went out and brought in a -- this
busi ness into the town; and that | wasn't at that
neeting, and that | was the one that was involved in
t hat .

So he wanted to know if -- he said it
woul d probably be in everybody's best interests if
we coul d neet, get together, and | agreed. | think
he called that norning. | think we got together
right later that norning if | renenber right.

Q When you're saying "he," you're referring

to M chael Paw owski ?

A Yes.
Q And can you tell nme what was said at that
neeti ng?
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A I think his major concern was that -- was,
you know, was the chanber involved in bringing this
business into the town. And | told himthat really
it wasn't the chanber that did anything specifically
to bring a business to town except we're always
promoti ng and, you know, |ooking for ways to expand
new busi nesses into the community.

And |'mon the downtown revitalization
conmittee and on the chanber. And as a busi nessman
in the community, |I'malways | ooking to bring in new
busi ness into the comunity, which we have brought
in two others into the community also. | shouldn't
say "we," | guess. | said | was involved in
bringing two other ones into the comunity.

So, | told himl don't know if you could
call it that the chanber actually went out to bring
this thing in because | never presented it at a
nmeeting or tried to get anybody's bl essing or
anything like that on trying to bring themin.

Q And was anything el se sai d?

A He rai sed concern that, you know, there
was no way he wanted that business there. And
said, well, the -- you know, the city had -- we

don't have anything to do with that, that we just

L. A. REPORTING (312) 419-9292
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brought theminto the comunity and hel ped them find
a spot. And we felt that that was the best spot in
town, you know, for an establishment that they were
wanting to bring in, and that the city had revi ewed
it and, you know, gave thema liquor |license so
evidently the city thought everything was fine.

And he made the statenents that --
nunmerous tines in that neeting that there's no way
he was going to allow that to happen, and he'd do
anything in his power to nmake sure that didn't
happen.

And | said that Dave and Troy were --
seenmed |i ke good guys, and |'ve been down to their
place in Col fax and visited them before we assisted
them coming to Fairbury. They seened |ike good
guys, guys who should be able to get together and
tal k about sonething, work sonething out to
everybody's benefit, and that -- excuse the
expression, but don't get a bunch of |awers
involved. It seemed like it was better off to sit
down and work that kind of stuff out.

And then | know he made the statenent
that, you know -- that, you know, he's not going to

stop at anything to get this thing stopped. And
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they mentioned, | think, sonething about hurting his
anti que business that he was going to open up

there. And | told himthat, you know, | felt that

t hat woul d enhance his business, bring nore traffic
by his store and that the two should, you know,
really go pretty good together. A place for people
to go look at his antiques, and then they could go
to the restaurant; that, you know, it should work

out really good.

Q Now, can you recite his exact words with
regard to --

A They woul dn't be exact, no.

Q Can you, with your best recollection,

state what M. Paw owski said?

A Well, he said he'd stop at nothing to -- |
know he said -- not to et themopen. Not to get
them cl osed, because at that tine they weren't open.

Q And when he's referring to "them" it was

a --
A Benchwar ners.
Q -- definite reference to Benchwarnmers?
A Uh- huh.
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don't

Q You have to answer.
A Oh. Yes. Sorry.
L. A. REPORTING (312) 419-9

HEARI NG OFFI CER FELTON: Make sure you answer
yes or no.

THE W TNESS:  Okay.

MR. SHI ELDS: | have nothing furt
M. Wite.

HEARI NG OFFI CER FELTON: M. Hard

MR. HARDI NG  Coupl e of questions. Well,
want to limt myself to a couple.

CROSS- EXAM NATI ON

BY MR, HARDI NG

Q You' ve never actually net Di
till today, have you?
A | don't believe so. |[|'ve se

don't think |I've ever been introduced

Q M ke, Diane. Diane, M ke.

say that again.

A Okay.

Q When you were | ooking for a

restaurant,

what were you | ooking for?

ane Pawl

en her,
to her,

You can

pub,

What

owsKi

but |

no.

never
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characteristics were you | ooking for?

A Was | ooking for a -- we weren't out
| ooking for a pub or a bar. W was out |ooking for
nore of a restaurant with a pub type conbi nation,

and you want the -- because there really wasn't a
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good place in town that you could go have a beer and
a sandwi ch that you could -- that people's w ves
felt confortable going into or bringing your Kkids
i nto.

That's the kind of establishment we were
| ooki ng for.

Q Now at that April 13th neeting -- it was
April 13th, right?

A | don't know the date. | wasn't at the
chanber neeting, if that's the one you're referring
to. | was out of town that day, | guess, or nissed
the neeting or whatever.

Q Okay. | misunderstood your testinmony
then. When was your neeting with M chael Paw owski ?

A M ne was a neeting that was after. And
believe it was the next day after, but night have

been two days after that chanber neeting.
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Q Okay.

A And it was at the old city hall chanber
of fice.

Q Okay. And M. Pawl owski mentioned to you
that he had had a conversation with M. Johansen
did he not?

A Yes.
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Q And he nmentioned to you at that tinme that
M. Johansen told himthat there was going to be

noi se, did he not?

A Possibly. | couldn't tell you exactly
what he said, no. | think -- | renmenber him saying
he did try to talk to Troy, but -- | think it was
Troy. Either Troy or Dave. | guess | can't

remenber which one, but --

Q And did he say what happened?

A No.

Q Did he tell you that M. Johansen turned
around and wal ked away from hi nf?

A No.

Q Now, this is your comunity; you've |ived
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here since you were a baby, right?

A Uh- huh.

Q Toddl er, whatever. You're not |ooking for
unbridl ed growth here, are you?

A There are several younger people in the
comunity, younger businessnmen in the comunity that
would Iike to see Fairbury grow faster than it has
the last fifteen years. And the last four or five
years, we've acconplished that and brought severa

busi nesses into town. But it was pretty stynied

L. A. REPORTING (312) 419-9292
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there for several years, yeah.
Q But -- how | ong have you known M chae
Pawl owski ?
A Three to four years nmaybe. | met him-- |

believe the first time was, he was enpl oyed or
working with or something with the bow ing bal
conpany that was here in town. And they had bought
some materials fromus and -- when they were
renodeling the inside of that building, and I think
that's probably the first time | net him

Q Okay. And then the association with the

Associ ati on of Conmerce?
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A | don't -- didn't have any dealings with
himw th the Association of Conmerce.

Q Oh, okay.

A I wasn't on any of the Fun Fest comittees
or anything. | tried to get out of that stuff.
MR, HARDING | have no further questions.

HEARI NG OFFI CER FELTON: M. Shi el ds, anything
on redirect?

MR. SHI ELDS: No.

HEARI NG OFFI CER FELTON: Thank you very nuch
M. Wite.

MR. SHI ELDS: Respondents would call Brenda

L. A. REPORTING (312) 419-9292
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DeFri es.

(Wtness sworn.)

BRENDA DeFRI ES,

havi ng been duly sworn by the court reporter
testified upon her oath as foll ows:

DI RECT EXAM NATI ON
BY MR, SHI ELDS:

Q Wul d you state your full name, please?

A Brenda DeFri es.
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Q And your address?

A 705 North First Street, Fairbury,
[I1inois.

Q And how | ong have you been a resident of
Fai rbury?

A. Twenty years.

Q And your occupation?
A I"mcity clerk.
Q And how | ong have you been city clerk of

the City of Fairbury?

A. Ten years.

Q Can you describe your duties and
responsibilities as city clerk?

A I'"mthe keeper of the records.

Q Anyt hi ng el se?

L. A, REPORTING (312) 419-9292
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A I do many things. Take the minutes at the
council neetings, | prepare the liquor |icense,
take care of all the billing for the city, the city
payrol | .

Q In your capacity as city clerk, have you
made the acquai ntance of M chael Paw owski ?

A Yes.
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Q And Di ane Pawl owski ?

A Yes.

Q And can you descri be how you have nade
t heir acquai ntances?

A | probably did nmeet themalso with the Pin
Breaker, and then there -- he was in the City Hall
when we bought the Honecker Buil ding, and several
other times that | met him before the past year.

HEARI NG OFFI CER FELTON: Ms. DeFries, can you

speak just a little | ouder?

THE WTNESS: 1'Il try.
HEARI NG OFFI CER FELTON: Thank you. | know --
THE WTNESS: |'mnot very good at this

situation, so --
MR. HARDING Well, | can hear, but I'mline of
si ght.

BY MR. SHI ELDS:

L. A. REPORTING (312) 419-9292
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Q Are you aware of any conpl aints which the
Pawl owski s have made to the City of Fairbury with
regard to any business in Fairbury?

A Yes.
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Q And what are the nature of those
conpl ai nts?

A Pretty nmuch he was not happy with the
liquor |icense being given to the Benchwarners.

Q And on how many occasi ons has
M. Pawl owski been in to the City of Fairbury to
make that conplaint?

A He has attended, | think, every council
nmeeting. He mght have mi ssed a couple, or Diane
has been at the neetings. They have spoke at
several of them

I have themnoted in the m nutes, and they
have been in afterwards. And we've had several
phone calls; | don't have records of those, other
than the Freedom of Information requests. | do have
copi es of those.

Q They' ve al so nmade Freedom of Information

requests with regard to the Benchwarners records at

City Hall?
A Yes.
L. A. REPORTING (312) 419-9292
359
Q And what docunents have they requested?

A Can | read fromthen? |s that okay?
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Q Sure.

MR. HARDI NG  Are these the actual Freedom of
I nformati on Act requests?

THE W TNESS:  Uh- huh.

MR. HARDING |Is that we're looking at? Are
there copi es?

THE WTNESS: | didn't bring copies. | can
sure get you them

HEARI NG OFFI CER FELTON: Are you noving to
admit these, M. Shields?

MR, SHIELDS: | haven't seen them yet.

HEARI NG OFFI CER FELTON: Okay. I'Il allow at
| east some |ine of questioning as this is a recorded
recollection. | think the witness is |ooking at
these for the purposes of refreshing her nenory.

But if you're going to request to admt

these, I will need copies before that occurs. And
woul d al so ask that once you refresh her nmenory, you
at |l east give themto opposing counsel so he can
take a | ook at them

MR. HARDING If | could ask one other

gquestion, mght cut through a little bit of the

L. A. REPORTING (312) 419-9292
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nustard here.
Are these written requests as received
fromone or nore of the Paw owskis?

THE W TNESS:  Uh- huh

MR. HARDI NG  So these are documents that they
wr ot e?

THE W TNESS:  Uh- huh

MR, HARDING Okay. Casts themin a slightly
di fferent character then.

HEARI NG OFFI CER FELTON: Let's go to your line
of questioning and see how this devel ops.

BY MR SHI ELDS:

Q Brenda, w thout meking reference to those,
do you recoll ect what docunents the Pawl owski s have
request ed?

A The liquor license, the actual
application, which | was not able to give because of
confidentiality reasons, probably the minutes from
the tinme before when we granted the license. It was
many things on this first one. At one point, they
wanted to know who held all the licenses. |
remenber giving that. They asked for the copies of
the m nutes for the past year, the agendas.

Q The agendas and the ninutes?

L. A. REPORTING (312) 419-9292
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A Uh- huh.

Q Anyt hi ng el se?

HEARI NG OFFI CER FELTON: Ms. DeFries, if you
can answer with a yes or no. |It's hard for the
reporter to note a gesture. So nmake sure you answer
yes or no --

THE W TNESS:  Okay.

HEARI NG OFFI CER FELTON: -- as opposed to
noddi ng.

THE W TNESS:  Okay.

HEARI NG OFFI CER FELTON: COkay. Thanks.

BY MR SHI ELDS:

Q Do you recol |l ect any other documents that
t hey' ve requested?

A No.

Q And with regard to the neetings that they
have attended, do you recol |l ect what the purpose was
for their attendance?

A To conmpl ai n about the noise fromthe
restaurant owned by the Benchwarners. And at first
they wanted to know what was the |ist of steps they
had to go through to file a conplaint once the
busi ness was opened.

Q So, their conplaints began prior to the
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time that Benchwarners opened; is that correct?

A Yes.

Q And are you aware of a conpl aint nade by
M chael Pawl owski with regard to Larry Quinley?

A I don't know what you're -- in reference
to?

Q In reference to Benchwarners?

A O fhand, no, |I'msorry.

Q Did he make a noi se conpl ai nt agai nst
Larry Quinley to the City of Fairbury?

MR. HARDING |'m going to object. Asked and
answer ed and | eadi ng.

HEARI NG OFFI CER FELTON: |'m going to sustain
that objection. | think if she doesn't know -- if
you have actual know edge of this, then you can
offer that testinobny. But if you don't have actual
know edge of this, then just say you don't know.

A Okay. | don't -- | don't know.

Q Are you famliar with a restaurant naned
t he Gol den Cup?

A Yes.
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Q And where was that |ocated?
A Across the street from M ke and Di ane's.

Q Al so on Locust Street?
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A Yes.

Q And that business closed at sone tine in
the recent past?

A Yes.

Q Do you know the approxi mate date when it

cl osed?
A I'd say sonetine |ast summer.
Q And the --
A Summer of '98, I'msorry. Sumer of '98.

Q Summer of '98. The Gol den Cup was a
restaurant facility?

A Yes.

Q And do you know, was it open on a 24-hour
basis on the weekends?

A Yes.

Q And do you know for how many years,
approxi mately, the Golden Cup was in business?

A I would say five

Q So it was in business for five years up
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A Uh- huh.

Q The best of your recollection?

A Yes.

Q Can you informus of the econonic val ue of

L. A. REPORTING (312) 419-9292
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Benchwarmers Pub to the Fairbury community area?

A Al'l our businesses are very inportant to
us, and this is definitely one of them

Q Can you specifically informus of any
taxes that are paid by Benchwarners Pub?

A We woul d receive property taxes and, of
course, sales tax.

Q And Benchwarners pays a liquor license to
the City of Fairbury?

A Uh- huh.  Yes.

Q Do you know what that fee is?

A | believe they're 700 a year.

Q Okay. In your opinion as city clerk, is
Benchwarners Pub | ocation suitable to the area?

A Yes.

Q Do you have any know edge with regard to
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the date on which the Pawl owskis occupi ed the second

floor of 105 West Locust as a -- as a residence?
A It would have to be in the spring of '98,
and it was probably after we issued the |iquor

license, or approxinmately the sane tine.
Q Do you have any know edge as to when the
Pawl owskis first, say, paid a residential garbage

bill?
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A I can | ook those records up. | did check
things out. | was not sure what | was going to be
reviewi ng, and | believe that they were probably in,
once again, the spring and May, April of '98.

Q April, My of '98?

A Uh- huh.

MR. SHIELDS: Can | have that marked as
Respondents' Exhi bit Nunmber 47?

BY MR, SHI ELDS:

Q Okay. | will show you what has been
mar ked for identification as Respondents' Exhibit
Nunmber 4. And can you identify that docunent?

A Yes.

Q And what is it?
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A Qur liquor license for Benchwarnmers.

Q And do you have any know edge as to the
date that that liquor |icense was issued?

A Well, this one was prepared on 1/13 of
' 99.

Q Okay. When was the original |iquor
i cense issued to the Benchwarnmers Pub?

A This is their current one. They have one
before that.

Q Okay.

L. A. REPORTING (312) 419-9292
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A | can tell you the date it was passed, and

| -- that it was opened to be purchased, but | don't

have a copy of the one | issued --
Q Okay.
A -- at that tinme.

MR, HARDING  Well, objection to the teasing.
What are those dates?

HEARI NG OFFI CER FELTON: Yes. Wiy don't you
of fer those dates, Ms. DeFries?

THE W TNESS: That | prepared this one?

HEARI NG OFFI CER FELTON: No, the date fromthe
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original one, you said you could --

THE WTNESS: | can look that -- | don't have
that with ne. | can tell you what day we passed it.

HEARI NG OFFI CER FELTON: That's what | thought
you said you had, the date you passed it, | think,
is what you nentioned you knew.

THE W TNESS:  April 1st, 1998.

MR, SHIELDS: | would nove to have the |iquor
license entered into evidence, exhibit nunmber --
Respondents' Exhi bit Number 4.

HEARI NG OFFI CER FELTON: M. Hardi ng, any
obj ection?

MR. HARDI NG  No.

L. A. REPORTING (312) 419-9292
367

HEARI NG OFFI CER FELTON: Respondents' Exhi bit
Nunmber 4, the liquor license, is admitted into
evi dence.

BY MR, SHI ELDS:

Q Wth regard to the Gol den Cup restaurant,
are you aware of any conplaint that the Paw owski s
made to the City of Fairbury with regard to the
Gol den Cup restaurant?

A We had conplaints on the restaurant. | do
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not renmenber who made them

MR. SHI ELDS: | have nothing further.

THE W TNESS:  Okay.

HEARI NG OFFI CER FELTON: M ss DeFri es,
M. Hardi ng has the opportunity to ask you sone
guestions now.

THE W TNESS:  Okay.

HEARI NG OFFI CER FELTON: Do you have anyt hi ng,
M. Hardi ng?

MR. HARDI NG Pl ease.

CROSS- EXAM NATI ON

BY MR. HARDI NG

Q How | ong have you been -- have you lived
in Fairbury?

A. 20 years.
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Q 20 years?

A Uh- huh.

Q Where did you live previously?
A Fl anagan. Fl anagan.

Q That's near Pontiac?

A Uh- huh.
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Q What is your relationship to the water
bills in Fairbury? How do you relate to then? Do

you have any function in relation to thenf

A I'"'mthe keeper of all records, so any
record is my responsibility. | take care of the
wat er billing whenever the water clerk is not there.
Q And if you bear with ne for just a nmoment,

I would I'ike to show you what has been marked as
Conpl ai nants' Exhi bit Nunber 17. Do you recognize
t hat docunent?
A Yes.
Q That is, in fact, the final bill for
wat er, garbage, sewer that was incurred by the
Paw owski s at 207 East Oak Street; is that correct?
A Uh-huh. Yes, it is.
Q That is for service from March 4th to
April 30th; is that correct?

A Yes. Yes, it is.

L. A. REPORTING (312) 419-9292
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Q And that was just the billing period,
correct?
A Yes.

Q Do you have any know edge of when the
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Pawl owski s actually left that premi ses?

A No.

Q Did they not call the city to tell you
that they were finished there?

A When they contacted us for the final

Q I would I'ike to show you what has been
mar ked Conpl ai nants' 18. Do you recognize that?

A Yes.

Q That is a bill for the Paw owskis' water
sewer, garbage at 105 West Locust?

A Uh- huh.  Yes.

Q And that is for service March 10th through
May 2nd; is that correct?

A For the water. The garbage is billed

current.

Q The garbage is billed current?

A Yeah. The dates you see, "Service From
To," is the water billing dates. The garbage is
billed -- it is current. W are not that far behind
on it when we bill our garbage.
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Q | see. So there's active water service,
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there's active sewer service from March to April?

A Correct.

Q O to May 2. And then at sone point in
t here garbage service has been initiated?

A Yes.

Q Okay. Thank you.

HEARI NG OFFI CER FELTON: Are you noving to
admit these?

MR. HARDING |If counsel has no problemw th ne
doing it during his case in chief, yes.

HEARI NG OFFI CER FELTON: M. Shields, do you
have any objection to M. Harding noving to admit
t hese Conpl ai nants' Exhibits 17 and 18 at this
tinme?

MR. SHI ELDS: No objection.

HEARI NG OFFI CER FELTON: So noved. The
Conpl ai nants' Exhibits 17 and 18 are admtted into
evi dence.

BY MR. HARDI NG

Q Now as city clerk -- | want to be fair
with you, okay? Till about six nonths ago, ny
nother was a city clerk in Macon, so | already know

t he answer.

L. A. REPORTING (312) 419-9292
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By the way, do you have an associ ation,
city clerks?

A Yes.

Q Ever happen to neet Betty Collins from
Macon?

A No, | don't believe so.

Q You pretty much handl e or del egate the
handling of all of the documentation of what happens
at neetings; is that correct?

A Yes.

Q That woul d i nclude statutory conpliances
and so on, so forth?

A You'll have to explain that.

Q Well, say, for instance, when you do the
levy -- you do do the levy, right?

A | do not prepare it.

Q You don't prepare the levy itself?

A No, but | --

Q But, for instance, if the |levy increases
by nmore than 5 percent, under state |aw you're
required to have a public neeting; is that correct?

A Yes.

Q You have to publish notice and so on, so
forth?

L. A. REPORTING (312) 419-9292
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A Yes.
Q There is a simlar requirenent for
i ssuance of liquor licenses, correct?
A No.
Q There is not?
A (Wt ness shakes head.)
Q Okay. So what notice was given of the

fact that the liquor license was going to be on the

agenda for the -- | believe it's April 1st neeting?
A It was on the agenda. And that was it.
Q That was the notice?
A Uh- huh.

Q Then you are required by statute, if |
recall correctly, to post the agenda 24 hours or 48
hours in advance?

A 48.

Q 48. | don't know it by heart, but I -- so
essentially this agenda was posted at the vill age
hall and each public building and public facility in
Fairbury that the city owned; is that right?

A It was -- we were at the new city hall
It was just posted at the new city hall because that

was where the nmeetings were held.
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Q By the way, do you know Steve and Lori

Beyer, B-e-y-e-r?
A Not that | know of.

Q Okay. Are you familiar with the

Benchwar mers' acquisition of the property at

West Locust, or would that have gone through the

recorder's office?

A It was not my office.
Q Okay. That's a county function, right?
A (Wtness nods head.)
HEARI NG OFFI CER FELTON: Is that yes,
Ms. DeFries?
THE W TNESS: Yes.
HEARI NG OFFI CER FELTON:  Thank you.
BY MR. HARDI NG
Q Did you ever receive a copy of the

contract?

A There m ght be one attached to the |iquor

license, but I"'mnot sure. O the liquor

application.

i cense

101-103
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Q Woul d t hat

A I m not

be required?

- | just can't say offhand.

Q Are there any portions of the |iquor
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374

license application which are not subject to the

confidentiality requirements of the statute?

quest

quest

have anything further for

A | am not expert at that,

ion, | contact our

MR. HARDI NG  Okay. |

ions, mA' am

attorney.

and when | have a

have no further

HEARI NG OFFI CER FELTON: M. Shields, do you

M ss DeFries?

REDI RECT EXAM NATI ON

BY MR. SHI ELDS:

Q Just for

clarification purposes, with

regard to the City of Fairbury billing which is

dated June 1,

j ust

right

'98, with account nunber

8-97 --

HEARI NG OFFI CER FELTON: M. Shields, can you

i dentify which exhibit you' re referring to

now?

MR, HARDI NG

MR, SHI ELDS:

It's 18.

Okay.
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HEARI NG OFFI CER FELTON

| just want to nmake

sure it's clear for the record.

BY MR. HARDI NG

Q

service date from 3/10/98 to 05/02/98

A

> © » © » O P> O P O

> O

> O

Q

nunber

Conpl ai nant s’

Yes.

L. A. REPORTING (312) 419-9292

It shows a Dunpster fee;

Yes.

Is that the $10 anopunt?

Yes.

And what does the SC stand for?

Her

Co

e?

um SC, yes.

Servi ce codes.

Okay. And what is nunber one?

WAt

er.

And nunber 217

Sewer .

And 40?

Gar

bage.

And under the "Current" colum,

one.

What does t hat

i ndi cate?

Exhibit 18. It's showing a

correct?

375

is that correct?

it shows a
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A It's just an identifier in the software.

Q Okay. 1Is the residential garbage bill, is
that billable on a nmonthly basis or bi-nonthly? |Is
it billable on a nonthly basis?

A If they only -- if they're only there one
month, it could possibly just be a four dollar
char ge.

Q Okay. And is the water bill that's

L. A. REPORTING (312) 419-9292
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indicated, is that a mninmmwater bill?

A Just a little bit over mninmm

Q Are you aware of --

A Here it is. 1'll have to change that. W
just have increases so I'm-- | don't know when this
-- the increase happened offhand. It |ooks like
it's about twice as nuch used as minimum |It's 6.75
was mnimumon this one, it |ooks like. 25 --

MR, HARDING |'msorry. \What are we | ooking

at at this point?
HEARI NG OFFI CER FELTON: What are you conparing
here, Ms. DeFries?

THE W TNESS: Look under "Usage."
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2500.

MR. HARDING We're looking at 17 and 18
together? Is that it?

THE W TNESS: Yeah, | went to 17 to | ook at the
rates.

MR. HARDI NG Okay. Line one?

A It looks like at that time 2500 gall ons
was m ni mum charge, and that was $6. 75.

MR. SHI ELDS: | have nothing further.

MR, HARDING If | could just ask a coupl e of

questions, clarify a couple?

L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER FELTON: Do you have any
objection to that?

MR. SHI ELDS: Yes, | object to that.

HEARI NG OFFI CER FELTON: No. W're conplete
with this questioning.

Thank you very nmuch, Ms. DeFries, for your

tine.

HEARI NG OFFI CER FELTON: It's 10:25. Let's
take just a quick five-m nute break?

(A recess was taken.)

HEARI NG OFFI CER FELTON: Are you ready,
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M. O Day? W'Ill go back on the record.

MR. O DAY: Yes.

HEARI NG OFFI CER FELTON: We're back on the
record. | just note that there are several nenbers

of the public who have joined us this norning, and

we'll just proceed with the respondents' case in
chi ef .
MR, O DAY: Call Oficer Ryan for the record.
(Wtness sworn.)
KEVIN M RYAN,
havi ng been duly sworn by the court reporter
testified upon his oath as foll ows:

DI RECT EXAM NATI ON

L. A, REPORTING (312) 419-9292
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BY MR, SHI ELDS:

Q Woul d you pl ease state your full nanme for
the record?

A Kevin M chael Ryan.

Q O ficer Ryan, which nane do you go by?

A Kevi n Ryan.

Q Kevin. Okay. And what is your

occupation?
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A

Q
police off

A

Q
enf orcenen
police off

A

Q

A
Depart ment

Q
respect to

A

I nstitute.

Q

A
[11inois.

Q
Institute?

A

Q

Police officer, City of Fairbury.

How | ong have you been a City of Fairbury
icer?

Three years.

Did you have work experience in | aw

t before you becanme a City of Fairbury
icer?

Yes.

Where was that?

Two years, Livingston County Sheriff's
inthe jail.

What is your educational background with
training in | aw enforcenent?

One year of college, PTI, Police Training

Where is that | ocated?
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When | went, it was at the University of

Did you graduate fromthe Police Training

Yes.

And how | ong of a program was that?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A Be three and a half nonths.

Q Have you had additional training in
foll owup to your graduation fromthe Police
Training Institute?

A Yes, things through the departnent.

Q In connection with your -- what are the
duties of a patrolman in the City of Fairbury?

A About everything.

Q Do you go all over town?

A Yes.

Q And are you famliar with the |ayout of
the town?

A Yes.

Q Are you famliar with the areas that are

predom nantly residential and those that aren't?

A. Yes.
Q What is the nain street called in
Fai rbury?
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A Locust.
Q Are you famliar with a |location on Locust

Street call ed Benchwarnmers Pub?
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A Uh- huh.

Q Are you famliar with a structure next
door where the Paw owskis |ive?

A Yes.

Q And are you famliar with the whole city
bl ock there?

A Yes.

Q How woul d you characterize that city
bl ock? 1Is it conmmercial or residential?

A | consider it commerci al

Q Woul d you describe the buildings in that
city block?

A Vi deo store, clothing store -- used to be
a hardware store, it's a gift shop now, couple gift
shops, small church in one of the buil dings,
dentist, lawer's office, tire -- Steidinger Tire.

Q Are there any grassy areas?

A Not in the 100 bl ock, no, sir.

Q Is it all concrete and si dewal ks and
streets and buil dings and brick?

A Yes.
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Q Across the street fromthe residence of
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the conpl aining parties in this case, was there ever
a restaurant called the Gol den Cup?

A Yes, there was.

Q Can you tell us when, approximtely, the
Gol den Cup cl osed?

A It was in the spring; spring of '99
possibly. [|'mnot for sure.

Q And was the Gol den Cup open last fall of
' 987

A Yes, | believe it was.

Q WIll you tell us, for the record, what the
nature of the business of the Golden Cup was on
weekends, particularly Friday and Saturday ni ghts?

A It was to serve nostly bar patrons, would
be the ones that frequented it.

Q And there's a -- are you fanmiliar with the
second floor of the building adjoining
Benchwarners? Are there windows in that second
floor?

A Yeah, | believe there is all the way down
to the bottomfromtwo stories.

Q And in relation to the first two w ndows

after Benchwarners on the second floor of that
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adj oi ning buil ding, where would the Gol den Cup have
been?

A It woul d have been probably in about the
m ddl e of that building roughly. [|'mnot for sure.
O alittle bit farther down.

Q About right across the street?

MR, HARDI NG  Obj ection, asked and answered.
Now | eadi ng.

HEARI NG OFFI CER FELTON: Yes. Sustained. |If
he knows the answer, he can respond to it.
BY MR SHI ELDS:

Q Wul d you -- when was the CGol den Cup open

on Friday and Saturday nights last fall, '98?
A Ti me-wi se, you nean?
Q Yes.

A They opened up probably 10:00, they'd stay
open till, don't know, maybe four or five a.m, |
believe. |'mnot for sure.

Q When you say they woul d open up about
10: 00, do you nean a.m or p.m?

A P.M

Q Were they -- did they attract a particul ar
kind of clientele when they were open from 10: 00

p.m to about 4:00 a.m?

L. A. REPORTING (312) 419-9292
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A Seened |ike nostly bar patrons.

Q Bar patrons from just Benchwarners or bar
patrons fromall over the area?

A Fromall the bars uptown for sure.

Q Woul d traffic come in the area because of
t he Gol den Cup?

A Yes.

Q What shifts did you work last fall?

A Oh, probably seconds, thirds, and then a
power shift probably.

Q What's a power shift?

A Seven p.m to three a.m

Q So, did you -- were you fanmliar with the
busi ness that the Golden Cup did during these late

p.m and early a.m hours |last fall of 19987

A. Yes.
Q Woul d -- besides car traffic in the area
because of the Golden Cup, were there -- were there

congregations of people outside?

A Yes, on occasions.

Q In your job as a patrol man, do you stop
vehicles fromtine to tine for violations or

suspi cion -- reasonabl e suspicions of activity



24

10

11

12

13

14

15

16

17

18

19

20

af oot ?

L. A. REPORTING (312) 419-9292

384

A Yes.

Q In this area, the area of Fairbury, are
there vehicles that play |oud stereo nusic?

A Yes, there is.

Q Do you ever observe those kinds of
vehicles in the 100 bl ock of Locust in Fairbury?

A At | east one person | know of.

Q Woul d you characterize the crowds that
woul d go to the Golden Cup last fall as noisy or
qui et ?

A After a few altercations, | believe some
ot her officers handl ed, probably noisy, a few
fights.

Q Were the fights outside the Golden Cup?

A | believe they were inside, a couple of

t hem

Q So was it a pretty raucous place on Friday

and Saturday ni ghts?

A Sonmetinmes. Not all the tine.

Q Are you famliar with a night on Septenber
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25, 1999, called either Fun Night or Fan Night in
downt own Fai rbury?
A Yes.

Q Wul d you tell Her Honor what happens on
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Fan Ni ght or Fun Night in downtown Fairbury?

A Oh, they have attractions for the kids to
go to play on, band usually at |east one night a
week down there.

Q On Septenber 25, 1999, was there a street

cl osed of f because of Fan Night, Fun Night?

A | believe so.
Q And were there racing cars?
A | don't recall
Q You don't recall whether they were
di spl ayed?
A No, | don't recall
Q Was there a disc jockey in the street?
A There's a live band, | believe it was.
Q Was there any kind of a radio station

broadcasting fromthere?
A Not that | can recall

Q Did you get any conplaints of noise from
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the conplainants in this case on Septenber 25, 1999?

A

Q

No, | did not.

Do you know whet her the conpl ai nants were

inside with an expert witness inside their domcile

t hat ni ght taking readi ngs of sound?

A

Q

for any --

| have no idea
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Have you ever had occasion to be called

to respond to conplaints by the

conpl aining witnesses in this case?

A

Q

Pub?

Yes.
And when was that, approximtely?
Bel i eve the report was July 7th, '98.

Did you go to the scene of Benchwarmners

Yes.
And woul d you tell us what happened?

Original conplaint was for |oud nusic.

Arrived at the location and didn't hear anything

until |

coul d hear

got up to the front of Benchwarners door. |

some nusic. And entered the business and

asked the bartender to turn it down; we had a noi se
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aint from people upstairs.

Q What did the bartender do to respond to

you when you asked that the nusic be turned down?

A She apol ogi zed, said she would, and said
she didn't know anybody was upstairs.

Q When you handl ed this conplaint, did you
stop your squad car within the public -- on the
public street or the public parking area?

A Public street.

L. A, REPORTING (312) 419-9292
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Q And when you got out of your car, could

you hear the nusic?

A No, | could not.

Q Where were you in relation to Benchwarnmers
when you pulled your car up into this area where you
st opped?

A Right in front of it.

Q When was it that you heard the nusic?

A Wthin foot or two of the door

MR, HARDING |'msorry. | didn't catch that

MR. SHI ELDS: Wthin a foot or two of the
door.

MR. HARDI NG  Ckay.
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BY MR SHI ELDS:
Q So when you were on the other side of the

curb, you couldn't hear the nusic?

A No, | didn't hear it.

MR. SHI ELDS: Those are ny questions.

HEARI NG OFFI CER FELTON: M. Hardi ng, anything
on cross?

MR. HARDI NG  Yes.

CROSS- EXAM NATI ON

BY MR. HARDI NG

Q Have you ever been on the second fl oor of

L. A. REPORTING (312) 419-9292
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105 West Locust?

A What is 105?

Q Paw owski s' residence.

A No, | have not.

MR. HARDI NG  No further questions.

HEARI NG OFFI CER FELTON: Thank you very nuch.

MR, O DAY: | have an Oficer Frickey conm ng,
but --

HEARI NG OFFI CER FELTON: Go off the record for
a second.
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MR. O DAY: Call Pat Prather.
(Wtness sworn.)
PATRI CK PRATHER,
havi ng been duly sworn by the court reporter,
testified upon his oath as foll ows:
DI RECT EXAM NATI ON
BY MR. O DAY:
Q Wul d you state your full name for the
record, please?
A Pat Prat her.
Q And, M. Prather, what is your profession?
A I own and operate Variety Specialties and
Amusenent Conpany.

Q What does Variety Specialties and

L. A, REPORTING (312) 419-9292
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Amusenent Conpany do?
A We supply liquor establishments and
restaurants in Central Illinois with pool tables,

j ukeboxes, dart machi nes, vendi ng nmachi nes.

Q Typi cal ly, when you supply these kinds of
anmusenent devices to be |ocated on the premn ses of
restaurants or |iquor establishnments, what is -- do

you sell these itenms to them or do they still
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bel ong to you?

A

They belong to the corporation. W put

themin on a 50/50 split.

Q

A

Q

Who services these machi nes?
Conpany does. We do.

And so for the business allow ng you to

put the machines in there, they get 50 percent of

what ?

A

Q

O the revenue that they take in.
Not the profit, but the gross revenue?
Correct.

So does your conpany keep an accounting of

how much revenue each machi ne generates?

A

Q

t hat that

A

Yes, we do.
And t hen what happens with that revenue

machi ne in particul ar generates?

L. A. REPORTING (312) 419-9292

390

We split that revenue down the nmiddle. W

| eave half of it at the |ocation, the other half of

it goes back to the office.

Q

Can you tell from-- have you done a

search of the records of your conpany in an effort
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to determ ne how nmuch revenue the jukebox at
Benchwarmers Pub in Fairbury, Illinois, generated on
average every nmonth?

A Yes, | have.

Q Approximately -- well, how nuch revenue on
average did it generate?

A Around $140 a nonth gross in a 30-day
peri od.

Q When you say $140 gross, does that mean
before the split, the 50/50 split?

A Correct. Correct. Be $70 for the
conpany, $70 for the liquor establishnment in this
case, which would be Benchwar nmers.

Q In the case of these jukeboxes, is the --
is it the practice of your business to accurately
account for these and to give the owner a fair
50 percent split?

A Yes, it is.

Q And do the owners of these businesses, are
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they careful to nmke sure that these counts are
honest and that they're really getting 50 percent of

t he noney?
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A Yes.

Q How does the pricing -- in 1998 and 1999,
how did the price of the jukebox go for custoners of
Benchwar ner s?

A If they put a quarter in, they get one

song. |If they put a dollar in, they get four

songs. |If they put two dollars in, they get nine
songs. |If they put a five dollar bill in, they get
25 songs.

Q Approxi mat el y how much per day would $140
a month work out to?

A If you averaged it out per day, | would
say that there's like nmaybe four dollars to five

dol | ars per day of play.

Q What is the average length of a song on a
j ukebox?

A Two and a half to three mnutes.

Q What -- by the way, how |l ong have you been

in this business of operating amusenent devices?
A. 30 years.

Q What age did you start?

L. A. REPORTING (312) 419-9292
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A
Q
j ukeboxes
A
Q

A

Q

| started at age 14.

And when did you first start putting
into | ocations?

At age 15.

How ol d are you now?

43.

Approxi mately how much tine per day of

j ukebox usage would this four to five dollars a day

wor k out to?

A

It would be very m ninmal.

MR. HARDI NG |'"msure that there's tinmes that

the jukebox is shut off, like they are in every

| ocation,

functions

where people are eating or they have ot her

going on. | would say 30 mi nutes a day,

hour a day. It varies.

Q

Can you tell fromthe noney that conmes in

on the jukeboxes when the usage is, whether it's

during the day or whether it's at night?

A

Q

No, you cannot.

Is it your testinony, though, that the

maxi mum average i s about an hour a day?

A

Q

Correct.

Are you familiar with the |layout of the

j ukebox and associ ated devi ces at Benchwarners Pub

L. A. REPORTING (312) 419-9292
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in Fairbury, Illinois?

A Very famliar.

Q Who put those in?

A I did.

Q Did you do it personally, or did sonmebody
at your conpany do it?

A | done it personally with another nenber
of the conpany.

Q How many people work for your conpany?

A 35.

Q And you did this yourself wi th sonebody

A Uh- huh.

Q Why do you get involved yourself in
| ocating jukeboxes when you have all these other
enpl oyees?

A Any tine there's a new |location, | go out
nmyself to lay it out and see what we can do. | want
to be sure that the layout of the sound systemis
not going to create problems with other parts of the
bui | di ng.

Sonme situations you have to |ay out where
pool tables go, dart nachines so you can organize

themin a roomthat's in a particular |ocation that
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t hey have set up.

Q In the case of Benchwarners Pub, are you
aware that there is a structure next door to
Benchwar ners Pub?

A Uh-huh. | am

Q And is there a cormon wall between the bar

of Benchwarnmers Pub --

A. Yes.
Q -- and the | ocation next door?
A. Yes.

Q On what wall is the jukebox |ocated at the
Benchwar ners Pub | ocation?

A It's on the -- wait here. It would be on
the west wall.

Q Is that the wall that's shared with the
structure next door?

A Uh- huh.  Yes.

Q Does -- are there speakers located in this

A Yes, there is.
Q Are any of those speakers | ocated on that

wall that's shared in common with the structure next
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A There's no speakers in the jukebox itself
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because that's a wall-hung jukebox. The speakers
are positioned in the front of the building between
the two TVs and the back of the building and on the
opposite wall

Q Is there, is there any kind of device on
the wall itself that's shared with the structure
next door besides this jukebox w thout speakers that
you've installed or that you' re aware of that would
cause vibration?

A No.

Q The wal | - mount ed j ukebox, that, you say,
has no speakers?

A Correct.

Q What does it have inside it?

A It has the actual conputer, the mechani sm

that holds the CDs, the anplifier. But there is no

speakers in the -- any wall-hung jukebox, there's no
speakers.
Q How many j ukeboxes does your company own?
A 350.
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Q And do you use speakers in conjunction
with these jukeboxes?
A Uh- huh.

Q Have you done that since you were fourteen
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or fifteen years ol d?

A Yes, | have.

Q Are you famliar with how speakers
oper at e?

A Very much so

Q Tell us how they operate.

A Well, in this particular situation -- you

have an anplifier in any type of a sound system
The wal | - hung j ukeboxes will allow you to have 200
watts. It's a 200-watt anplifier, 100 watts per
channel

What that actually neans is you can have
100 watts on the left side of this building, you can
have 100 watts on the right side of the building.
And that particular case up there, you can tap them
down from 100 watts all the way down to five.

Those speakers that are set up in this
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particular situation in Benchwarners are on 40 watts
per channel on the left-hand side as well as on the
right-hand side. |f you have a bigger building or
you have a higher ceiling, naturally you'd want nore
watts per channel. |If you're trying to send sound
to two buil dings, we have certain situations where

we have auxiliary anplifiers that are put in. W
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have 250 watts per channel
But you can't do that with the type of
anplifier that is in this particular machi ne which
i s manufactured by Rowe.
Q And has it been that way since -- well

how | ong has your jukebox been at Benchwarners Pub

here in Fairbury, Illinois?

A It's been in there since the |ocation
opened. | don't know that exact date. |'ve heard
it, but --

Q Are you sure that yours was the -- has

yours been the only equi pnent they have had in
Fai rbury?
A Yes.

Q Has it -- has the equi pnent changed since



16

17

18

19

20

21

22

23

24

10

11

12

it was first installed?
A The jukebox, no. It's got the sane

original anplifier in there and everything.

Q You have ot her equipnent in the buil ding?
A Yes, we do.

Q Li ke pinball nachines or sonething?

A Uh- huh.

Q Sonme of that changed?

A Yeah. We rotate sonme of the video ganes
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fromtime to time when they don't play them as nuch
as they do dart machines. But the jukebox has not

changed at all.

Q Are you famliar with honme stereo systens?
A Yes.
Q Is 40 watts per channel much of a hone

stereo systenf

A Not at all.

Q Tell us, for the record, about watts,
these 40 watts and 100 watts. What does that nean
in terms of the power of the systenf

A Well, it's not uncommmon to have a car
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stereo -- to tell you the difference between a hone
stereo and a car stereo and a commercial jukebox, it
woul dn't be uncommon, you coul d have 100 watts per
channel in a car stereo. You could have sone of
t hese sound systens that are bought at |ike Best
Buy, Wal-Mart, Circuit City are 250 watts per
channel

Q What controls the energy of the sound?

A The amplifier.

Q And how is the energy neasured? 1Is it
measured by watts or what?

A Yes. It's -- in the -- in our industry,
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in the jukebox industry, it's all neasured by watts
per channel. And the reason for that is because
every particular location is different. You m ght
have a big | ounge where they want, you know, the --
they don't want the loud nusic. You night have a
shot in a beer joint soneplace that doesn't have an
eating facility where they want nore vol une.

Q This particular facility in Fairbury that
we' re tal king about, Benchwarners Pub, have you been

i nside there?
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A

Q

Yes, | have.

Woul d you describe, for the record, what

the layout of the facility is, restaurant versus

bar ?

A

Well, in the -- would be the west side of

the building is the bar. On the opposite side of

the building is the restaurant area, which you can

dine in either area. Basically, it's divided in

hal f.

Q

>

> O

Q

A

Q

Have you been there in the norning?
Yes.

Have you been there in the noon hour?
Yes.

Have you been there in the evening?
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Yes.
Have you been there late at night?
Yes.

Wul d you tell us, throughout the day,

what kind of clientele are attracted by this

est abl i shnent ?

A

Any tine |'ve ever been in there, there
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was nore people eating than there ever was at the
bar. | mean, I'mnot in there every day, but |
woul d say that -- that the type of |ocation that
that is, is geared nore towards the dining and the
food and the lunch crowds than it is the drinking
peopl e.

Q Do they serve breakfast?

A Yes.

Q Do they serve |unch?

A Yes.
Q Do they serve dinner?
A Yes.

Q When you erected this systemwith the

speakers and the jukebox on the common wall, did you

take into account the fact that it was going to be
primarily an eating establishment?

A Yes, | did.
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Q And what -- how did you take that into
account ?
A Well, when | first went to the | ocation
and tal ked to Dave, the owner, he -- and showed ne

how they're going to lay it out and showed nme a
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floor plan, that's one of the whole reasons for ne
going out to the locations before we start to lay it
out. I'Il know what we need as far as speakers,
what type of jukebox. Sone of the ones that sit on
the floor, floor jukeboxes instead of the wall-hung
j ukebox.

Q Have you cone to an understanding or an
opinion in your industry with regard to how
j ukeboxes should be loud or not |oud where you've
got so nuch eating occurring within the
establ i shnent ?

A Yes, | have.

Q What' s your opinion?

A Well, rule of thunb, any tine you have
di ning involved, | nmean, they don't want the | oud
music. You get a shot in a beer place where the
guys get off of work, or late on a Friday or
Saturday night, they want to turn the vol ume up,

then you've got to be able to be in a position to
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give themnmore volunme. |It's all controllable.

Every -- every jukebox that we operate is
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controllable with a volume control. There's no
j ukebox that is set at one particular |eve
regardl ess of what the situation is. You can't turn
it up or you can't turn it down. They all have
l[imts on them where there's a maxi num vol une that
will come out of them regardl ess of what you do
The only way that you're going to get nore

vol une out of that particular unit is to get into
the machine itself, get into the preanplifier and
step up the | eads on the preanplifier

Q Have you been in that jukebox |ately?

A Yes.

Q Has anybody nonkeyed around with the
settings on the preanp or the anp inside it?

A Absol utely not.

Q How many tines would you say you've been
to this establishnment in Fairbury, Illinois?

A Probably 15, 20.

Q When you go there, do you -- where do you
par k?

A I've parked in the front nost of the tine

or across the street. Nornmally, wherever | can find
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a parking place.
Q Have you ever, in your visits there, heard
t he jukebox nusic going when you were off the

property line in the public street?

A I've never heard the jukebox. Modst of the
time when | went in there, | haven't heard the
j ukebox. When the jukebox has been on, | hear it

after | get inside the building after | open up the
door. 1've never heard this wild sound that -- you
know, that |'ve heard people tal king about here in

testi nony.

Q Are you -- in your experience and in your
expertise in your industry, do you believe that the
sound from that jukebox could go through a wal
that's four bricks thick?

A No. | do not.

Q When you' ve been in the streets in
downt own Fai rbury, have there been sources of noise
in the streets thenmsel ves?

A Yes.

Q Wuld you tell us about that?

A Well, | think the streets of Fairbury are
no different than any other streets, whether they be

in Chicago or Peoria or Chenoa or wherever you go.

L. A. REPORTING (312) 419-9292
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There's trucks, there's vehicles, there's cars with
stereos, there's notorcycles, there's the normnal

noi se in Fairbury that you hear everywhere. | don't
think Fairbury is any different than anypl ace el se.

Q Have you | ooked into the situation
i nvol ving the jukebox conplaints and investigated
themto determ ne whether you shoul d nake any
changes to the jukebox or the speakers?

A Yes.

MR, HARDI NG  Obj ection, assunes facts not in
record. There's nothing in the record of any
j ukebox conpl ai nts.

HEARI NG OFFI CER FELTON: Overruled. |'m going
to allowit, just as it goes to the conplainants’
potential allegations of just noise.

BY MR. O DAY:

Q And what is your opinion with respect to
whet her there's any need to make changes to the
j ukebox and speaker systemthat you installed?

A | don't see where there needs to be any
changes made what soever.

Q Have you | ooked at the white overhang
structure in front of the building of the

conplaining parties in this case?
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A Yes, | have.

Q Do you have an opinion regardi ng whet her
that structure could transmt sound?

MR. HARDI NG  Objection. No basis for
expertise.

HEARI NG OFFI CER FELTON: Can you establish?

MR, ODAY: 1'Il try to lay nore of a
foundati on, please.

HEARI NG OFFI CER FELTON: See if we can't be
more --
BY MR. O DAY:

Q Can you tell me, how does a speaker work?
How does a speaker transmit sound?

A Okay. The anplifier transmts, through a
cable, the sound into the speaker; and then the --
t hrough the cone of the speaker, the sound cones
out. The sound, at that tine, hits different
t hi ngs, whether they be walls, objects, what have
you. The anplifier pushes the sound out through the
speaker or through a horn in the speaker

Q Are there -- is there a part that noves on

t he speaker as the sound conmes out?
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A Yes, there is.

Q What part noves?

L. A. REPORTING (312) 419-9292
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A The actual cone of the speaker itself.
The vi brati on.
Q Does a material have to be in a speaker in

order to transmt sound |like that?
A Yes, it does.

Q Can't be anywhere el se?

A The material ?
Q Yes.
A You have to have the material in that

particul ar cone or the sound would not conme out of
it.

Q Do you have an opinion regardi ng whet her
the overhang in front of the conplaining parties
buil ding could transmt sound?

A I would say it could very easily.

Q Why is that?

A Well, when the sound -- let's say you had
t he jukebox right here on the wall, and you have a

speaker there, and you have a speaker here. The
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sound cones here. The sound has to go sonewhere.
When you' ve got sound com ng out of a
unit, whether it's a car stereo, whether it's a home

entertai nnent center, jukebox, the sound has to go

somewhere. When it goes, it goes to items -- walls,
L. A. REPORTING (312) 419-9292
407

things -- bounces back, bonmbards back, and it
transmts.

Q Have you been to -- in your business, you
have 300-sone jukeboxes?

A That's right.

Q About how many of those are at I|iquor
establ i shnents?

A Probably 95 percent of them

Q And are they all over Central IIllinois?

A Yes.

Q And are they in big cities and little
cities?

A Al over. Definitely.

Q Is there anything unusual about the
j ukebox and the sound system associated with the
j ukebox at Benchwarners Pub in Fairbury as opposed
to any other liquor establishnment in Centra
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I1linois that you know of ?

A

Not at all.

It's not configured any --

any other way that a nei ghborhood bar woul d be or

nei ghbor hood restaurant.

MR, O DAY:

HEARI NG OFFI CER FELTON: M.

Those are ny questions.

on cross-exam nation?

MR, HARDI NG

L. A. REPORTING (312) 419-9292

BY MR. HARDI NG

Q
Locust,

A

Q

>

Q
A

school
Q
A.

Q

Yes.

CROSS- EXAM NATI ON

Have you ever been upstairs at

second floor?

Har di ng, anyt hi ng

408

105 West

105 is --

Ri ght, the Pawl owskis' home?

No, | have not.

Okay. What's your educational background?

| have as far as -- got four years of high
finished, and I've got one year at Bradley.

Okay. General education courses?

Political science | started with.

Okay.

But

if you did one year,

first
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year, how many major courses did you take?

A | really couldn't even tell you. Be
honest with you, | couldn't tell you that, it's been
SO many years ago

Q Okay. Any other education?

A No. Street.

Q Okay. Now, take a speaker, okay, and hook
it up directly to a record.

A Okay.

Q Let's be ol d-fashioned here for a nonent.

L. A. REPORTING (312) 419-9292
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A A vinyl you're tal king about?

Q Ri ght .

A Vinyl record. Okay.
Q Good sound.

A Okay.

Q What do you hear? What do you hear when
you play the record with no anplifier between the
speaker and the record player?

A If you hook a vinyl record up on a
turntable without an anplifier to a speaker, you're
not going to have any vol une.

Q At all?
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A At all

Q Okay. And a speaker of any kind, of any
configuration without an anplifier attached to it is
not going to magnify the sound that cones to it; is
that correct?

A Correct.

MR. HARDI NG Okay. Thank you, sir. | have no

further questions.

THE W TNESS: Ckay.

HEARI NG OFFI CER FELTON: M. O Day, anything
el se on redirect?

REDI RECT EXAM NATI ON
L. A, REPORTING (312) 419-9292
410

BY MR O DAY:

Q Does the anplifier send sound to the
speaker ?

A Uh- huh.

Q Can you have other things that send sounds
to surfaces --

A Uh- huh.
Q -- besides speakers?

HEARI NG OFFI CER FELTON: Is that yes or no?
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A Yes.

Q Have you been outside when a car nekes a
noi se?

A Yes.

Q Is there an anplifier involved in hearing

t hat noi se?

A No.

Q Have you been near construction sites?
A Sur e.

Q Are there anplifiers between the noises

you hear and your ears?

A No. We're talking about a different type
of sound here. When a record is turning around on
the player like this gentlemn said, you' re going to

hear -- you're not going to hear the lyrics of that

L. A, REPORTING (312) 419-9292
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particul ar song, but you're going to hear that
needl e in that particular groove. But you're not
goi ng to hear Achy Breaky Heart, whatever --
what ever the record is.

MR. O DAY: Those are ny questions.

HEARI NG OFFI CER FELTON: All right. Thank you

very much, M. Prather.
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MR, O DAY: Call Oficer Frickey.
(Wtness sworn.)
M CHAEL P. FRI CKEY,
havi ng been duly sworn by the court reporter,
testified upon his oath as foll ows:
DI RECT EXAM NATI ON
BY MR. O DAY:
Q Wul d you state your nane for the record,
pl ease?
A M chael Patrick Frickey.
Q What is your position?
A I"'ma patrolman for the City of Fairbury.
Q How | ong have you been a patrol man for the
City of Fairbury?
A. Two years.
Q And where did you grow up, sir?

A Dwi ght, I1llinois.

L. A. REPORTING (312) 419-9292
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Q Is that around here?
A Yes.

Q How far away?

A 25, 30 minutes north.
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Q How | ong have you been fanmiliar with the
City of Fairbury?

A. 20 years.

Q And how old are you, sir?
A 42.
Q What was -- did you have experience in | aw

enforcenent before you becane a patrolman with the
City of Fairbury?
A Yes.

Q What was that?

A Li vingston County Sheriff's Departnent.
Q How | ong were you there?
A Fifteen years.

Q And what did you do for the Livingston
County Sheriff's Departnment?

A I was a patrol man, deputy sheriff.

Q Is it fair to say then that you've got
sevent een years of patrol experience in |aw
enf or cenent ?

A Yes.

L. A. REPORTING (312) 419-9292
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Q Did you undertake any kind of educati onal

pursuits in order to becone a | aw enforcenent
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officer in the State of Il1linois?
A Yes. Police Training Institute. Prior

that, | went to college after high school.

Q And where is the Police Training Institute

| ocat ed?
A Chanpaign, Illinois.
Q How | ong did you go to that?
A Ei ght - week program
Q Did you graduate?
A Yes.
Q What college did you attend?
A Eur eka Col | ege.
Q How | ong did you go there?
A 58 hours of college credit.
Q And did you have a specialty you were

pur sui ng when you did that?

A Crimnal |aw.

Q Wul d you say that a good part of your
trai ning has involved maki ng observations with
respect to situations when you conme on a scene?

A Yes.

Q How many -- do you know how many

L. A. REPORTING (312) 419-9292
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conplaints you've answered in your time of seventeen

years as a police officer?

A Several. More than several. A lot.
Q In connection with your participation as a
patrol man in downtown -- or in Fairbury, Illinois,

and also your famliarity with the town before that,
are you famliar with Locust Street in Fairbury?

A Yes.

Q And would you tell us, what's Locust
Street? What, if anything, is special about that?

A It's the main commercial area of the City
of Fairbury.

Q How |l ong has it been that -- has it
changed, or has it always been that way since you
becane familiar with it?

A Al ways been that way.

Q Is there a night in Septenber -- was there
a night on Septenber 25th, 1999, when there was
sonmet hing called Fan Fest or Fun Fest in downtown
Fai rbury?

A Yes.

Q Were streets bl ocked off for that?

A To my know edge, yes. | didn't work that

ni ght .

L. A. REPORTING (312) 419-9292
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1 Q Al right. Did you go down there at all?
2 A No.
3 Q Are you famliar with an establishnment

4 call ed Benchwarners Pub?

5 A Yes.

6 Q Have you been in there?

7 A Yes.

8 Q Have you eaten in there?

9 A Yes.

10 Q How many ti nes have you been in

11 Benchwarners Pub as a citizen, not as an officer

12 responding to a conplaint?

13 A More than five. Five, six tinmes.

14 Q Do they serve breakfast?

15 A Yes.

16 Q Do they serve |unch?

17 A Yes.

18 Q They serve dinner?

19 A Yes.

20 Q Approxi mately what part of the facility is

21 devoted to restaurant versus bar?

22 MR, HARDING W're willing at this point to

23 stipulate to the prior answers of the prior

24 witnesses as to the layout. W don't

have a problem
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with what the layout is as testified to.

HEARI NG OFFI CER FELTON: M. O Day, do you have
any response to that?

MR. O DAY: Yes. | think I"'mgoing to elicit
the fact that this is not sonme roadhouse or sone
kind of like discotheque, but that I'mtrying to |ay
a foundation fromtrained | aw enforcenment officers
who are capabl e of nmaki ng observati ons probably
better than anybody else for the record, for the
Pol I uti on Control Board, about what kind of a place
this is.

HEARI NG OFFI CER FELTON: I'Il allow the
qgquestioning, allow the respondents to establish
their case.

A Okay. Go ahead.

Q About what percentage is restaurant versus
bar ?

A. 70 percent.

Q 70 percent what?

A Rest aur ant .

Q And what percent bar?



22 A. 30 percent.
23 Q Have you had occasion to respond to

24 conplaints with respect to Benchwarners Pub?

L. A. REPORTING (312) 419-9292
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1 A Yes.
2 Q And when did you respond to a conpl aint
3 regardi ng Benchwarnmers Pub?
4 A July 1st.
5 Q O what year?
6 A. Last year.
7 Q 19987
8 A Yes.
9 Q Who had nade the conpl aint?
10 A The conpl ai nant here, M. Paw owski .
11 Q And what was the nature of the conpl aint

12 that was received that you responded to?

13 A Loud mrusi c conpl ai nt.

14 Q Did you respond to the conplaint?

15 A Yes.

16 Q What did you do?

17 A | was net by M. Pawl owski at the front of

18 his -- actually out in the mddle of the street and

19 then went to the front of his establishnment there,
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his restaurant -- or his business, whatever he has

t here.

Q

A

A
be about

Q

A

Q

Did you drive a car to get there?
Yes.

Where did you park your car?

L. A. REPORTING (312) 419-9292
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City hall, the old city hall which would
- across the intersection.

And then did you walk to the | ocation?
Yes.

Did you notice noise in the public right

of way coning from Benchwar nmers Pub?

A

Q

Not at that time, no.

Did -- did the conplaining witness in this

case seemto indicate that he sonehow heard noi se

t here?

A
Q
A

Q

Yes.
And you didn't?
Not at that time, no.

Did you go up to the door of the

est abl i shnent ?

A

Benchwar mer s?
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Q Benchwar ners.

A Wal ked right by it.

Q And when did you -- did you eventually
hear sound there?

A Yes.

Q And where were you when you first heard
sound com ng out of the establishnent?

A In the doorway of M. Paw owski's

L. A. REPORTING (312) 419-9292
419

busi ness.

Q You could hear it there, out on the
si dewal k?

A Not on the sidewal k.

Q | nside the door?

A Just inside. They have a doubl e door

Q Coul d you hear lyrics?

A No, just a real |oud bass sound.

Q Okay. Was the door open when you heard
t hat ?

A The door into the business, yeah.

Q Did you forman opinion at that tine
regardi ng whet her the sound -- the bass sound that

14 you could hear inside that doorway was unreasonabl e
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for this location in Fairbury, Illinois?

A Not for the -- where it was com ng from
It was a commercial business.

Q What was your opi ni on?

A At that time, | just wanted to take care
of the situation as quickly as | could, go and talk
to the owner of the establishment, see if he would
turn whatever it was down to appease both parties.

Q When -- did you go talk to the

est abl i shnent ?

L. A. REPORTING (312) 419-9292
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A Yes, | did.

Q What was the response?

A They turned it down i Mmedi ately.

Q And so after the conplaint, they took
efforts to correct it, whether the conplaint was
ri ght or wong?

A Yes.

Q Are you familiar with a business called
t he Gol den Cup?

A Yes, | am

Q And will you tell us about when the Col den
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Cup | ast opened and | ast cl osed?

A I have really no idea.

Q Was it open last fall, fall of 19982

A Yes, it was. Yes, it was.

Q What were its hours in the fall of 1998 on
weekends?

A They woul d stay open late for the
br eakfast crowd.

Q By "late," what do you nean?

A Till five, six o'clock in the norning.

Q In relation -- are you fanmliar with the
first two wi ndows on the second floor of the
conplaining parties in this case, their building?

L. A. REPORTING (312) 419-9292
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A Yes.
Q Those woul d be the wi ndows on the second
floor right next to Benchwarmners?
A Uh- huh.
Q Where in relation to those two wi ndows was

this place called the Gol den Cup?

A Straight across the street.

Q When the CGol den Cup had people there at

the late p.m and early a.m hours,

what

kind of a
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crowd was

A

Q

attracted?
Basi cal |y everybody el se's drunks.

When you say "everybody el se's drunks,"

what are you tal king about?

A

From the communities surroundi ng. They

advertised it; they had everybody else there. |

mean, you'

re tal king people fromall Forrest,

Chatsworth, within a fifteen-square-nile area

Q
front of t

A

Q
the street

A

Q

And woul d they occupy parking spaces in
he Gol den Cup?

Yes.

Woul d t hey occupy parking spaces across
near the conpl aining parties' building?

Yes.

Woul d the parking places -- how many

L. A. REPORTING (312) 419-9292

422
tabl es were at the CGol den Cup?
A Approxi mately eight to ten.
Q Wuld the tables fill up during this tinme
peri od?
A Yes.
Q Woul d peopl e congregate outside waiting
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for tables?

A Yes.

Q Wuld it be the case that one person would
come in a car or multiple people in cars?

A You' d have a carl oad.

Q Carl oad of partyers?

A Yeah, nore than three usually.

Q And did you work the second and third
shifts and the power shifts last fall?

A Yes.

Q Wuld you tell us what kind of -- were the
cars quiet, or were they playing nusic when they
came?

A Most of the tinme they had -- you asked to
turn it down nost of the time.

Q Did you even have to ask sone of themto
turn it down?

A. Yep.

L. A. REPORTING (312) 419-9292
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Q Do you know whet her last fall of 1998, did
you help the conplaining parties in this case take
any of their readings on their Radi o Shack

equi pnent ?
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A No.

Q Do you know whet her they did any
cal culations to exclude noise fromthe Gol den Cup
across the street?

A Not that | remenmber, no

Q Did you ever get any -- you yourself told
people to tell -- turn their stereos down inside
their cars that were patrons of the Golden Cup?

A Yes.

Q And did you ever get any conplaints from

the conpl aining parties in this case about the

Gol den Cup?
A No.
Q How woul d you characterize the crowds that

woul d congregate outside; were they quiet, or were
t hey noi sy?

A They were -- they were noisy.

Q Have you ever had to respond to any other
probl enms at Benchwarnmers besi des this noise

conplaint that you tal ked about fromlast -- was it

L. A. REPORTING (312) 419-9292
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July?
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A July 1st.

Q Yes?
A No.
Q Have you received conplaints about fights

or problens of any kind?

A No.

Q Woul d you characterize Benchwarners as a
pretty clean establishnment?

A Yes.

MR. O DAY: Those are ny questions.

HEARI NG OFFI CER FELTON: M. Hardi ng?

CROSS- EXAM NATI ON

BY MR. HARDI NG

Q Gol den Cup, as you've described it, sir
is a location, correct?

A Yes.

Q But in point of fact, the Golden Cup that
was open was not the sane proprietorship that was
open all night? It was not sane proprietorship as

the daytime Gol den Cup, was it?

A Yeah, | believe it was.
Q It was | eased out, wasn't it?
A But the same person owned it.

L. A. REPORTING (312) 419-9292
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the --

Ms.

Okay. Owned it, but didn't operate it for

Yes, she did.
-- nighttinme activities?

| believe she was the still the sane,

Zandel i (phonetic).

Q

Al right. Have you ever been to the

second fl oor of 105 West Locust?

time

her e.

t hat

A

was

A

Q

No, | have not.
Okay. 7/1 of '98, July 1, '98 --
Yes.

-- when you received a conplaint, what

t hat ?

Well, it was like 11:06 | have in ny |og

Okay. And you have your log with you here

you' re consulting?

A

Q

> O

> O

Yes (i ndicating).

Could | possibly get a copy of that?
Yeah. | can get you a copy of that.
Thank you.

Okay.

I would like to enter it into evidence.

Okay.

L. A. REPORTING (312) 419-9292
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HEARI NG OFFI CER FELTON: Do the respondents

want to enter it into evidence?

THE WTNESS: |'Il nmake a copy, but you have to

bl ack out the other stuff.

MR. HARDI NG  The docunent from which the
wi tness has testified.

MR. O DAY: | don't have any problemwith
admitting it. Do you care if you lose it?

THE W TNESS: Yeah, | have to -- is that all
right? This is an original.
BY MR. HARDI NG

Q Can | take a look at it? Thank you.

Oh, this is your night |og?

A Yes.

Q This isn't just the one incident?
A No, this is a daily |og.

Q Oh, okay.

A Yes.

Q Al right.

MR. HARDING Yes. Don't want to take that
away fromhim but, if possible, we would like to
enter it into evidence as Conpl ai nants' 19.

HEARI NG OFFI CER FELTON: Actual ly, the
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obj ection?

MR, O DAY: | don't know what to do. | guess
he needs to furnish us with a copy of that.

HEARI NG OFFI CER FELTON: Ri ght.

MR. O DAY: But he does not want to |et that
out of his possession, so --

HEARI NG OFFI CER FELTON: Is there any way we
can get a copy within the hour?

THE W TNESS: Yeah, 1'Il go up there and nake
one.

MR. HARDI NG  Three copies, please.

THE WTNESS: |I'll black out the other portions

that are not pertaining to this.

HEARI NG OFFI CER FELTON: Ri ght.

MR. HARDI NG  Three copies?

THE W TNESS: Yeah.

HEARI NG OFFI CER FELTON: No objection to that.
So, only the portion that's relevant to this
situation will be included.

And the question now is, who's adnmitting

it? Do you prefer to admit it as a respondents’
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exhibit?
MR. O DAY: How about a court exhibit?

MR. HARDI NG | don't know if there's a
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procedure for that.

MR. O DAY: I'Il offer it.

HEARI NG OFFI CER FELTON: Yes, | would prefer
one of the parties offer it.

MR, HARDING |s that Respondents' Nunmber 57
Conpl ai nants have no objection?

MR. HARDI NG  No.

HEARI NG OFFI CER FELTON:  Oobvi ously not.
Respondents' Exhibit Nunber 5 will be adnmitted.
It's OFficer Frickey's log fromJuly 1st, 1998.

Just so long as, Oficer Frickey, you can
get a copy -- three copies for us within the hour.

THE W TNESS:  Okay.

HEARI NG OFFI CER FELTON: It's 11:30 a.m, so if
we can get it by 12:30 p.m that would be great.

BY MR. HARDI NG
Q I's your | og considered a public record?

A | believe so, yes.
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Q Well then | would ask that you not white
out any of the other material.

A Okay. All right.

HEARI NG OFFI CER FELTON: Do you have any
objection to that?

MR. O DAY: | think that, again, we're getting
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into a situation where maybe the city attorney
shoul d be consul ted because | don't know the answer,
of whether under the Freedom-- it may be a public
record, but the issue, | think, is under the Freedom
of Information Act, can other people's incidents --
whi ch | ooks like there's some other kind of a
conplaint -- be obtained?

HEARI NG OFFI CER FELTON: Yes, I'mgoing to
overrule that request. W will admt only the
portion that is relevant to this particular incident
and related to this case. |If there is such a -- if
this is a public record, the conpl ai nants can al ways
FO A the police departnment thensel ves.

MR, HARDING | would ask you, sir, to exercise
your customary care in nmaking sure that you don't

white out any part of it as relates to this.
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THE WTNESS: That's fine, yes.
HEARI NG OFFI CER FELTON: Thank you. Any

further questions, M. Harding?

MR. HARDING M ght be. M ght be.
BY MR. HARDI NG

Q Oh. I'msorry. Were did you grow up?

A Bl ackst one, Dwi ght area.

Q Bl ackst one, Dwi ght. Were did you go to
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hi gh school ?

A Dwi ght Hi gh School .

Q Okay. How I ong have you lived in
Fai rbury?

A Seven or eight years.

Q Okay.

A But prior to that, | was patrol -- |
was - -

Q Li vi ngston County?

A In Forrest, which is -- | was here an
awful | ot.

Q Toured around, you hit it?

A Yes.
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MR. HARDI NG Okay. Thanks. | have no further
guesti ons.

HEARI NG OFFI CER FELTON: M. O Day, do you have
anything else on redirect? Sorry, Oficer Frickey.

REDI RECT EXAM NATI ON

BY MR. O DAY:

Q WAs there a problemw th sone arson at
this Gol den Cup?

A Yes.
Q What was the probl enf

A It was prior to my being an officer here.
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But apparently soneone set it on fire, so on.
Q Did the -- when you becane an officer

here, was the person who had been accused of setting

the fire still the owner of the Golden Cup?

A No.

Q Where was that person?

A In prison, | believe.

Q And was there a wonan then who ran the
Gol den Cup --

A Yes.

Q -- when you're famliar with it?



12

13

14

15

16

17

18

19

20

21

22

23

24

A Yes.
Q And during this period when you testified
to, last fall, 1998, was she the one running it?
A Yes.
MR. O DAY: Those are ny questions.
HEARI NG OFFI CER FELTON: Thank you very nuch,
O ficer Frickey.
(A recess was taken from 11:29 to 11:40 a.m)
HEARI NG OFFI CER FELTON: We'll go back on the
record. W're continuing with the respondents' case
in chief.
M. Shields, who's your next w tness?
MR, SHIELDS: Yes. Prior to calling the next
L. A. REPORTING (312) 419-9292
432
witness, | just wanted to let the hearing officer
and M. Harding know that we are also not going to

be calling Amy Hi ndgard and Dawn M tchell.

MR. HARDING | have a partial |ist sonewhere
-- and | can't locate it today -- of the w tnesses
that you're not calling.

HEARI NG OFFI CER FELTON: Ot her two.

MR, HARDI NG Jeffrey Underley isn't conming,
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right?

MR. SHI ELDS: Yes. He's the officer who was
i njured, had surgery. And then Leroy MPherson.

MR. HARDING | had him

MR, SHI ELDS: Who is city superintendent; his
testi mony woul d have been similar to the nmayor's.

HEARI NG OFFI CER FELTON: So the way | see it,
there's three renmining wtnesses.

MR. HARDI NG We have three: Dave Johansen,
Troy Quinley, and Larry Quinley.

HEARI NG OFFI CER FELTON: Okay. Great. Thank
you.

MR. SHI ELDS: You're welconme. Call Larry
Qi nl ey.

(Wtness sworn.)

LARRY QUI NLEY,

L. A. REPORTING (312) 419-9292
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havi ng been duly sworn by the court reporter,
testified upon his oath as foll ows:
DI RECT EXAM NATI ON
BY MR, SHI ELDS:
Q M. Quinley, would you state your full

nanme?
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A Larry Ross Quinl ey.

Q And your address?

A 507 North Cak, Lexington, Illinois.

Q And what is your occupation?

A. I'ma carpenter.

Q Are you a general contractor?

A Yes. W do new construction and renpdel.
Q And your relationship to Troy Quinley?

A. He's ny son.

Q Now, with regard to the location, 101-103
West Locust in Fairbury, you were involved in a
renodel i ng project?

A Yes, | was.

Q And can you state in sone brevity exactly
what you di d?

A Vell, the -- 101, we went in, and there
was a second floor between the first floor and the

roof where they had added for office space; and we
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tore it out all, conpletely gutted it. Rebuilt al
the walls.

The pub area, we knocked all the plaster
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off the brick wall, sandblasted them sandbl asted

the ceiling, put newtile floors down, put a couple

bat hroons, cut a hole -- bigger hole between 101 and
103, which was a double thick brick wall. And this
wal |, there was enough space between the two walls

that you can stick your hand in.

The building, the wall between the pub and
M. Pawl owski's building is four brick thick. And
in my experience over the years, when they put up
t hese buil dings, they put two brick and two brick
with an air space between them Now, the air space
may be very mininmal because the nortar is touching
brick to brick. They did this because they didn't
start down the line and put one building after
anot her at the same tine. They usually put one
bui l ding up, then they come in and put another
bui | di ng up.

I have not knocked a hole in the walls to
see if there's an air space between the two
buildings. But in all ny experience -- |'ve been in

this business for 35 years, and we've never found
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one yet with the roof |lines the way they are that
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didn't have a space between the bricks.

Q The brick wall between Benchwarners and
the Pawl owskis' building is four brick thick?

A Ri ght. Approximately 22 inches.

Q And the brick wall that stands between the
Benchwar ners Pub side and Benchwarnmers restaurant is
al so four brick thick?

A Four brick thick. But it's actually wi der
than four brick because there's a space between the
two buildings that you can actually stick your hand
in.

The reason | know that is because we
knocked a hole -- a bigger hole, put the double
sw ngi ng doors between the two buil di ngs.

Q And you' ve heard the prior testinony about
the swingi ng door area. How nuch of the area is
covered by the swi nging doors? How much of the area
of the opening is covered by the sw ngi ng doors?

A Well, the swinging door itself was
approxi mately eight-foot wi de, the opening that we
cut. So | would say probably a fourth of the wall

Q And you installed that sw nging door?

A Yes, | did.

L. A. REPORTING (312) 419-9292
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Q And so there is quite a bit of air space
around that opening with nothing blocking the air

space between --

A No.
Q -- the pub and the restaurant?
A No. There's swinging doors, then there's

a difference in floor height; so we had to |eave it
up approximately two inches off the floor. And
there's a good inch on top, and then there's a crack
between it.

And in all the tine that |'ve been there,
I've never seen both doors shut anyway. One is
al ways propped open.

Q And approxi mately when did you conmence
the renodel i ng project at 101-103 West Locust?

A We started the actual physical work 28th
or 29th of March. It was on a Sunday. But prior to
that, we had been in and | ooked it over. W renpoved
some brick to find out -- renmoved sonme plaster to
find out what was behind it. W tore up sone floor
to see what the floor was |ike. But as far as
conplete restoration, we started the end of March

Q And early on in the process, did you have

an occasion to have a conversation with the

L. A. REPORTING (312) 419-9292
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conpl ai nant, M chael Paw owski ?

A Yes, | did.

Q And can you tell ne the date when that
conversation took place?

A It was Sunday when | started the real
denolition of the project, on the 28th or 29th,
what ever Sunday is. It was in the norning.

Q O March?

A Yes.

Q 19987

A ' 98.

Q And who el se was present that tinme?

A No one.

Q And where did the conversation take place?

A In the dining roomof the restaurant part.

Q Had you invited M. Paw owski in?

A No, | had not.

Q How did he cone into the 101-103 West
Locust ?

A There was approxi mately six-foot w de
sliding door that faces the alley that | had |eft
open because | was -- as | was tearing stuff out, |
was trying to save good stuff and take the junk and
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And | was on the -- tearing out floor, and
M. Pawl owski was -- just showed up basically
standi ng between the -- the kitchen area and the
di ni ng room area

And he introduced hinself, and
i ntroduced nyself, and we talked a little bit. He
said that he was -- wanted to know what was going in
there. | said, well, it was a restaurant going to
be put in there. And he talked a little bit. He
said he was renodeling the building next door, and
t hey were planning on opening an anti que shop, and
they were planning on noving upstairs.

Before he left, he offered the use of
tools if | needed any because he said he was going
-- in the process of renmpndeling. And | thanked
him And basically that was our conversation.

Q And he told you on March 28th that he was
in the process of renodeling his residence for
novi ng i nto?

MR. HARDI NG  Objection, |eading. The question
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HEARI NG OFFI CER FELTON:  Sust ai ned.
BY MR SHI ELDS:

Q Have you had any other conversations with
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ei ther of the Paw owskis?
A No, | have not.
Q And have you had occasion to have neals at
Benchwar ners Pub restaurant?
A Yes. Yes, |'ve eaten several neals there.

Q And during the tine that you had those
nmeal s, was the jukebox in operation over on the pub
si de?

A Yes, it was.

Q And did the music coming fromthe jukebox
create any di sturbance for you on the restaurant
si de?

A No, it did not.

Q Did it interfere with any conversation you
were having with any fanmily nmenber or friend?

A No, it did not.

Q Did it have any effect with regard to you

physically at all?
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A No, none whatsoever. In fact, one night
we were there, it was my nother-in-law s birthday,
and -- ny mother-in-law and her twin sister, and ny
uncl e and anot her aunt were there. And they're in
their late Seventies. We were all there, and we

were sitting at the table -- the swi nging doors,
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then the restroom then there's a table. W were
sitting at that table.

The bar doors were open, and the bar was
full. 1 don't know what the occasion was, but --
whether it was after a race or whatever, but the bar
was full. And we had no problemsitting there,
carrying on conversation.

MR. SHI ELDS: | have nothing further.
HEARI NG OFFI CER FELTON: M. Hardi ng, do you
have any questions?
MR. HARDI NG  Yes.
CROSS- EXAM NATI ON
BY MR. HARDI NG
Q M. Quinley, have you ever been in the

Pawl owski s' honme at 105 West Locust?
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A No, | have not.

MR, HARDI NG Okay. No further questions.

MR. SHI ELDS: Not hi ng.

HEARI NG OFFI CER FELTON: M. Shiel ds?
Not hi ng. Thank you very much, M. Quinley.

MR. SHI ELDS: Now call Troy Quinley.

(Wtness sworn.)
TROY QUI NLEY,

havi ng been duly sworn by the court reporter,

L. A. REPORTING (312) 419-9292

441
testified upon his oath as foll ows:
DI RECT EXAM NATI ON
BY MR, SHI ELDS:
Q Wul d you state your full name, please?
A Troy Al an Quinl ey.
Q And your occupation?
A Correctional captain for the Departnent of

Corrections.

Q And where is that?

A Pontiac Correctional Center.

Q And how nmany years have you been in that
capacity?

A Over si xteen.
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Q Do you have any ot her area of enploynent?

A Yeah. |'ma part owner of or half owner
of Benchwarners Pub, Inc.

Q And Benchwarners Pub, Inc., is an Illinois

corporation?

A Yes, sir.
Q And your equal co-owner is David Johansen?
A Yes, sir.
Q And with regard to the Fairbury -- strike
t hat .
How many branches of Benchwarnmers Pub
L. A. REPORTING (312) 419-9292
442
Inc., do you have?
A W have three.
Q And the | ocations of those three?
A Cooksville, Colfax, and Fairbury,
[I1inois.
Q And who runs the day-to-day operations at
the Fai rbury branch of Benchwarners Pub?

A Davi d does.
Q And are you responsible for one of the

ot her branches?
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A Col f ax.

Q And approxi mately how many occasi ons have
you either worked at or been in the Fairbury
Benchwar ners Pub?

A 25 to 30.

Q And is that when you're working?

A Yeah.

Q And what type of work do you generally do
when you're there?

A Jack-of -al | -trades; bartend, bus tables,
di shes, cook, greet people, little bit of
everyt hi ng.

MR. HARDING We will stipulate that being the

boss in a restaurant and bar is pretty nmuch all the
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work there is.

HEARI NG OFFI CER FELTON: So sti pul at ed.

MR. HARDI NG  And then some.
BY MR, SHI ELDS:

Q On any occasion of these 25 or nore
occasi ons, have you had any custoner, enployer, or
passerby other than the conpl ai nants conpl ai n about

the nmusic that is played on the jukebox at
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Benchwarmers Pub in Fairbury?

A No.

Q And do you know the conpl ai nants?

A This is the fourth occasion |I've seen
them |'ve never personally net them

Q Have you ever had any conversation with

ei ther Diane or M ke Paw owski ?

A No.

Q Have you had the occasion to view either
Di ane or M chael Paw owski outside your

est abl i shnent ?

Q And can you tell ne on what occasion or
occasi ons that would have been?
A Ch, there was one occasion | was there

working -- and I"'mnot sure if it was Fan Fest or
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Fun Fest -- but Dave and | were out back. And

Ms. Pawl owski was out back taking pictures.
Q And what was she taking pictures of?
A Patrons. Dave, nyself, vehicles.

Q And was this with a canmera or --
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A Yes.

Q -- video canera?

A Caner a.

Q And did you have any conversation with her

at that time?

A No.

Q And do you know how | ong the
pi cture-taking went on?

A Oh, |I'd say we were out back -- Dave and
were out back five, ten minutes. And she was out
there the whole tine that was goi ng on

Q Had there been any occasi on when either of
the Pawl owski s used a video camera with regard to

your establishment?

A That | have seen personally?
Q That you're aware of.
A The only one | know of is they have a

vi deo canera mounted out back of their apartnent, or

what appears to be a surveillance canera. But to
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see them personally, no.
Q And that canmera is -- are you aware of

what direction the canera is pointed in?
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A It appears to be pointed to the east.
Q That woul d be toward the --

A Towards the --

Q -- Benchwar ners?

A -- Benchwarners.

MR. SHI ELDS: Not hing el se.

HEARI NG OFFI CER FELTON: M. Hardi ng, do you
have any questions?

CROSS- EXAM NATI ON

BY MR. HARDI NG

Q Have you ever been on the second fl oor of
105 West Locust?

A No, sir.

Q Have you ever been in 105 West Locust,
first floor or second floor?

A No, sir.

Q Okay. You're guard captain at Pontiac?

A Yes, sir.

Q Now, your enployer is then the Illinois

Department of Corrections?

L. A. REPORTING (312) 419-9292
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Q
cl oses at
A
open til
Q
A

11: 00.

make your

A

Q

The restaurant portion of Benchwarmners
10: 00 p.m, doesn't it?

Majority of the tinme. Sonetines it stays
el even, the restaurant.

What tinme do you stop serving?

Dependi ng on what night it is, 10:00,

Have you ever analyzed by tine where you
noney at Benchwar ners?
No.

Ever do like an hourly cash register run

or anything like that?

A

Q

No. No.
How di d you neet David Johansen?

I worked with himat Pontiac Correctiona

Okay. And does he still work there?
No, sir.

Where does he work other than

Benchwar mer s?

A

Benchwar mer s Pub.
Just Benchwar nmers?
Yes, sir.

Now, you have never net the Paw owski s?

L. A. REPORTING (312) 419-9292
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Q If | may take this opportunity, M ke,
Di ane, Troy.

MS. PAWLOWSBKI: Hi, Troy.

BY MR. HARDI NG

Q Woul d you characterize your relationship
with the Pawl owski s, even though you haven't nmnet
them as strained?

A | don't know if | would --

Q S-t-r-a-i-n-e-d.

A I don't knowif | would categorize it as
strained. M sunderstood maybe.

Q Okay. Did you see any basis for
under st andi ng?

A I don't know why it ever got to this
stage, why we weren't approached right off the bat
is my big concern. W could have worked this out a
long tine ago.

Q Were you -- has anyone, prior to today,
told you that David Johansen and M ke Paw owski nmet
on April 10th?

A Yes.

Q Okay.

A | knew they had met. | don't know if
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that's the date for sure, but --
Q Were you aware prior to today that your

father had -- Larry Quinley is your father, right?

Q Were you aware prior to today that Larry
Qui nl ey had nmet your neighbors on the 28th, 29th of

Mar ch?

Q I would Iike to show you --
And | believe we're going into 19.

HEARI NG OFFI CER FELTON: Conpl ai nants' Exhi bit
Nunmber 19 you' re nmarking?

MR. HARDING Yes. |It's the face page of the
contract for sale of real estate covering
Benchwar ners.
BY MR. HARDI NG

Q This is a docunent which you have produced
in toto in response to the request for production

Is that the docunent?

A | woul d assune so
Q Is it dated May 8th, 19987
A. Uh- huh.
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Q Is there anything about it that | ooks

unfam liar?
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MR. SHI ELDS: Oher than the marki ng as an
exhi bit?
BY MR. HARDI NG
Q O her than the marking as an exhibit, sir.
A Not that | recall.
Q And you have signed that docunment, the

conpl ete docunent ?

A. |l --
Q Is that about fif--
A | would assune so.

Q About fifteen, sixteen pages with the
exhibits, | believe.

Okay. And has M. Johansen signed that

docunent ?
A I would assune so, yes.
MR. HARDING. | would nove to admt

Conpl ai nants' Exhibit 19, if Counsel has no problem
with me doing that during their case in chief.
MR, SHIELDS: | would object to the entry of

the one page. The full document should be placed in
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evi dence.

MR. HARDING | don't have the full docunent
with me.

HEARI NG OFFI CER FELTON: Yes. | would sustain
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M. Shields' objection. It's also been included in
the respondents' discovery responses, | think,
that's in the record.

Anyt hing that has been filed in this case
will be considered by the board. | don't see the
relevancy in admitting just one page at this tine.
If you have the whol e docunent and a copy for the
board --

MR. HARDI NG Let ne just doubl e-check on the
-- do | have -- ah. Ah. Do we have another one?

MR. PAWLOWSBKI:  Yes.

MR. HARDI NG Let ne just doubl e-check, see if
this is the one.

Counsel, would you like to take a | ook at
this because | don't have any copies. Mke sure
that --

MR. SHI ELDS: Well, here, |'ve got --
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MR. HARDI NG  The whol e thing?

MR. SHIELDS: Yes. | want to nmake sure | don't
get part of it in. That was the objection

MR, SHI ELDS: Well, you're offering the
contract.

MR. HARDING Wth exhibits.

MR. SHI ELDS: This is also the title

L. A. REPORTING (312) 419-9292
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commitment, warranty deed.

MR. HARDI NG  Were those exhibits to the
contract or not? | nean, we can excise themif you
want .

MR, SHIELDS: | see no purpose served. |It's
fine. 1It's a docunent to be held in escrow

MR, HARDI NG  Okay. Conplainants' 19, the
entire contract for sale of real estate.

HEARI NG OFFI CER FELTON: Okay. Can we j ust
confirmon the record with the witness that this is
I ayi ng the proper foundation for this docunent in
light of the fact that it is different than the | ast
one?

BY MR. HARDI NG

Q Is that, in fact, your contract for this
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purchase of 101 to 103 West Locust in Fairbury?

A

Q

Yes.

Directing your attention to the | egal

description, sir, on the face of that page, the

| egal description appears, | believe, to say |ot
sonmething -- Lot 8, | believe it was, wasn't it? |
don't have mine.

A Lot 1, in Block --

Q Lot 1 in Block 187

L. A, REPORTING (312) 419-9292
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A Uh- huh.

Q Okay. Is that a condom ni un®

A A condoni ni unf?

Q Yes. |Is it a condom niumunit or nore
than one unit of a condoni niumthat you know of ?

A

Q

MR.

Not that |'m aware of.
Okay. Thank you.

HARDI NG  Move to admit Conpl ai nants' 19.

HEARI NG OFFI CER FELTON: Do you have any

obj ection, M. Shields?

time?

MR.

SHI ELDS: My | just | ook at that one nore

woul d cite the fact that there is an
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addi ti onal attachment which is not part and parcel
of the contract, as indicated by the acceptance of
the escrowee, and that is the owners' form Schedul e
A, which is generally referred to as an A-4 policy
with regard to a contract, a long-termcontract with
deed in escrow.

I would say that's not part and parcel of
the contract. But | would stipulate that it can
al so be entered into evidence as part of Exhibit 19.

HEARI NG OFFI CER FELTON: Conpl ai nants' Exhi bit

19?
MR. SHI ELDS: Conpl ai nants' Exhibit 19.
L. A, REPORTING (312) 419-9292
453
MR. HARDING It's the document as produced to
us.

HEARI NG OFFI CER FELTON: All right. Wth that
not ati on, Conpl ai nants' Exhibit 19, a contract for
sale of real estate, is entered into evidence.

BY MR. HARDI NG

Q Who is David W Hammer; do you know?

A | don't.
Q Is that the nanme of the escrow agent?
A | don't know.
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Q Okay.

HEARI NG OFFI CER FELTON: Would you prefer to
| ook at the exhibit?

MR. HARDING No. It's just a signature.
Trying to do ny best to make it out.

HEARI NG OFFI CER FELTON:  Any further questions,
M. Hardi ng?

MR. HARDI NG Not entirely sure.

No, | have no further questions of this

Wi tness. Thank you, sir.

HEARI NG OFFI CER FELTON: M. Shi el ds, anything
on redirect?

MR. SHI ELDS: Yes.

REDI RECT EXAM NATI ON

L. A, REPORTING (312) 419-9292
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BY MR, SHI ELDS:

Q Wth regard to Conpl ai nants' Exhibit
Nurber 19, this was a contract that was worked out
between the parties by their respective attorneys;

is that correct?

Q And the owners of 101-103 are Robert
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Nusbaum and Ann Nusbaum as identified in that

docunent ?

A Yes.

Q And is it not correct -- in fact, entirely
inline with the contract -- that the Nusbauns

actual ly gave Benchwarners, you and Dave Johansen,

possessi on and occupancy of the building prior to

May 8 --
A Yes.
Q -- 19987
A Yes.
Q And that was part and parcel of your

agreenent ?

A Yes.

MR. HARDING |'mgoing to object to the
continuing | eading nature of the questions.

HEARI NG OFFI CER FELTON: M. Shields, do you
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have sonething that you're trying to elicit here?
MR. SHI ELDS: Well, yes. The docunent, the

contract is dated May 8th; and while the contract

speaks for itself, possession is delivered on or

about before May 1st, 1998. Possession was, in
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2

fact, delivered considerably earlier than May 1st,
1998.

HEARI NG OFFI CER FELTON: |'m going to overrule
the objection to the extent that the conpl ai nants
offered this into evidence.

I think that respondents are in a uni que
position for questioning, and a little |leeway with
these kind of questions is okay.

BY MR SHI ELDS:

Q And, in fact, the date that you --
Benchwar mers Pub, Inc., Dave Johansen, and you took
possessi on of the building was during inspection,
taki ng pl ace approxi nately what date?

A It would have been the | ast few days of
Mar ch because we wanted to be in by June 1st. And

in order to hit our proposed date, we couldn't wait

till the first week of May to get everything done in
a nonth.
Q And you' ve heard your father's testinony

L. A. REPORTING (312) 419-9292
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with regard to going in and begi nning denolition

wor k?
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A Yes.

Q And that was also in accordance with the
agreenent you had with the Nusbaunms?

A Yes.

MR. SHI ELDS: Not hing further.

HEARI NG OFFI CER FELTON: Thank you very nuch
M. Quinley.

MR. O DAY: That's our exhibit. This is the
old liquor license, the first one.

HEARI NG OFFI CER FELTON: Okay. You'll have to
enter this into evidence with a --

MR, O DAY: | want to get it marked.

HEARI NG OFFI CER FELTON:  You want it marked,
right?

MR. HARDING Are we | ooking at Nunber 6 here?

HEARI NG OFFI CER FELTON: Respondents' Exhi bit
Nurber 6.

MR, HARDING We'll stipulate to its adm ssion.

HEARI NG OFFI CER FELTON: I'Il mark it right
now, then you can nove.

MR, O DAY: 1'Il have a witness identify it for

the record.

L. A. REPORTING (312) 419-9292
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MR, HARDING |'Il stipulate to the adni ssion.

MR. O DAY: Just for the record, I'Il just ask
the witness. 1'Il call Dave Johansen.

HEARI NG OFFI CER FELTON:  Fi ne.

(Wtness sworn.)
DAVI D JOHANSEN,
havi ng been duly sworn by the court reporter,
testified upon his oath as foll ows:
DI RECT EXAM NATI ON

BY MR. O DAY:

Q Wul d you state your nane for the record,
pl ease?

A Davi d Neil Johansen.

Q And, M. Johansen, what is your
occupation?

A Co- owner of Benchwarmers Pub.

Q How | ong have you had only that
occupation?

A My |l ast day with Departnent of Corrections
was April 20th, '98.

Q You -- at the tine you had your |ast day
with the Departnment of Corrections, was there a new
establishnment that your corporation was acquiring?

A Yes.

L. A. REPORTING (312) 419-9292
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Q What was that?

A The Fairbury location.

Q And was it the addition of the Fairbury
| ocation that caused you to | eave your job at the
Department of Corrections?

A Correct.

Q Why did you decide to do that with the new
| ocati on com ng?

A Me and Troy had agreed that if we were to
open a third I ocation, one of us would have to go
full time to be able to manage it. And
vol unt eer ed.

Q Did you give notice to State of Illinois
or the Departnment of Corrections as to when you were

going to be | eaving?

A Yes.

Q How far ahead of tine did you give them
notice?

A I think it was a nonth.

Q If you left at the end of April, Apri

28th, would it have been a nonth before that?

A Yes.
Q 19987
A Correct.
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Q ' m showi ng you what's been marked for
i dentification as Respondents' Exhibit Number 6.
A Uh- huh.

Q For the record, would you say what that

is?
A That's our original liquor |icense.
Q Is this the first liquor |icense --
A. Copy.
Q -- that you had for the Fairbury location?
A Correct.
MR. O DAY: | offer it into evidence.

HEARI NG OFFI CER FELTON: M. Harding, |
under stand no obj ection?

MR. HARDING  Still no objection.

HEARI NG OFFI CER FELTON: All right.

Respondents' Exhi bit Nunmber 6, the liquor |icense,

the original liquor license, is admitted.
BY MR O DAY:
Q Do you see on this exhibit the signature

of the city clerk in the lower left corner?
A Yes.

Q Do you see the date prepared under that
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A Yes.
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Q What is the date prepared of this
docunent, this liquor |icense, the first one your
firmheld for the Fairbury |ocation?

A April 2nd, '98.

Q Did you apply for this liquor |icense
before April 2nd, 19987

A Yes.

Q The liquor license was due to expire --
that you have before you -- February 1, 1999. Do
you see that?

A Uh- huh.  Yes.

Q Do you know why it was due to expire
February 1, 1999?

A | think they prorate them They're al
due a certain date, | believe. |'mnot sure.

Q Did you file public -- with the public
of ficials here your application for this |iquor
license before April 2nd, 19987

A Yes.
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Q How many years have you been with
Benchwar ner s?

A Novenber of '95, | believe, is when we
bought Col f ax.

Q Are you equal sharehol ders?
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A Yes.

Q 50/ 507

A Uh- huh.

Q In these other -- did you start the Col fax
| ocati on?

A Correct.

Q What was it before you started it?

A It was a tavern.

Q Did you change the tavern?

A Yeah. We gutted it, renodeled it, put in
a kitchen.

Q Do you have --

A Upgraded it.

Q Do you have sort of a formula that you're
following in starting new restaurant |ocations?

A Yes.

Q What is your formula?



18

19

20

21

22

23

24

10

11

12

13

14

A Wel |, nunber one, we want the dining area
a famly -- famly oriented place. And at
Benchwarmers, it's obviously a sports bar, where
we're creating a sports bar and restaurant thene.

Q In the other locations that you have
restaurants, have you noticed that the restaurants

bring social value to the communities where they're
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| ocat ed?

A Sur e.

Q Take Col fax as an exanple. Wat's added
t here?

A Col fax -- the Benchwarmers in Colfax is
essentially the only neeting place in town.

Q And your other |ocation?

A Cooksville.

Q Cooksvi l | e.

A Same t hing.

Q How about that?
A Same t hing.
Q In Fairbury, is there certain socia

val ue, in your opinion, based on what you've noticed
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in your years in the restaurant business to the
Benchwar ners Pub here?

A Yes.

Q Woul d you describe, for the record, sone
of the social value of this Benchwarmers Pub here in
Fai rbury?

A Well, 1 think one of the reasons we opened
in Fairbury, we -- you kind of do a denographic of
what's needed in an area, what's |acking. You know,

naturally we're not going to put a restaurant into
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an area that already has three or four, and the
popul ation wouldn't maintain it.

So, we | ooked and seen that there was an
obvi ous void of a bar/restaurant, al cohol-serving
restaurant that would accommpdate fam |y, that a man
my age could bring ny wife, feel confortable that
there's not going to be a fight break out, you can
sit and enjoy a conversation. That's the kind of
establ i shnment we run.

Q What is your age, sir?
A ' m 42.

Q When you picked Fairbury as your third
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| ocation -- and you had tal ked before about that one
of you would quit the Departnent of Corrections if

you opened a third place?

A Correct.

Q Was that an inportant nove in your life to
do that?

A. It was a very inportant nove.

Q You |l eft a good job?

A I had twelve years of seniority, and at
the age of 41 -- 40 then, that was a very inportant
deci sion ne and ny w fe nade.

Q Did you conduct a thorough investigation
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into the denographics of Fairbury before you nade
this inportant nove?

A Yes.

Q And did you check out different |ocations
that might be avail abl e?

A Correct.

Q And did you -- what location did you
settle on as the location where you wanted to | ocate

wi thin Fairbury?
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A 101- 103 West Locust.
Q When you settled on that |ocation and

deci ded that you wanted it, approximtely when was

t hat ?

A Early '98, January, February.

Q In January or February of 1998 when you
conducted this investigation and | ooked, did you
deterni ne what the zoning of the |ocation was?

A Yes.

Q Did you determ ne what the zoning of the
surroundi ng buil di ngs were?

A Yes.

Q Did you determ ne the character of the
nei ghbor hood where it was | ocated?

A Yes.

L. A, REPORTING (312) 419-9292
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Q And what did you determni ne when you did
t hose things?

A Well, if you look at the map, the corner
of Third and Locust is essentially the Tines Square,
what ever you want to call it, of Fairbury. That's
t he corner.

Q Did you notice anything where -- that
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there were any residences when you conducted your
i nvestigation in early 1998, any residences |ocated
in proximty to this place?

A We' d never noticed any, no.

Q The buil di ng next door, what did it |ook

A It | ooked abandoned.

Q And did it look like it was a residence,
or did it look Iike it was a commercial structure?

A It | ooked commerci al

Q Did you choose to nove to an area when you
chose this location for Benchwarners in Fairbury
that you knew or saw anything that led you to
believe was cl ose to anybody's residence?

A Are you asking is that why I, we chose

t hat ?
Q No. [|I'masking, did you -- did you do
L. A, REPORTING (312) 419-9292
466
that? Did you do it -- did you do it know ng that

there was a residence nearby or that --
A No.

Q -- or have any reason to believe there was
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does

A No.

Q Does Benchwarners Pub, Inc., pay taxes?
A Yes.

Q Does it pay enploynment taxes?

A Yes.

Q Does it pay license fees?

A Yes.

Q Does it make charitabl e donations?

A Yes.

Q Focusing only on the Fairbury |ocation,
it pay taxes?

A Yes.

Q Pay enpl oynent taxes?

A Yes.

Q Li cense fees?

A Yes.

Q Charitabl e donati ons?

A Yes.

Q Approxi mately what taxes are paid by the

L. A. REPORTING (312) 419-9292
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1 Fairbury location?

2

A We pay approximately 12 to $1500 in sales
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tax a nonth; 14, 15,6000 a year.

Q 14, 15 hundred in --

A Thousand a year.

Q Okay. And in Fairbury, Illinois, how big
is Fairbury?

A What was it, 4500 people, | believe.

4, 000.

Q Do you know how a business that does 14 to
15,000 in sales taxes a year stacks up in Fairbury,
[I1inois?

A No, | really don't. | haven't -- | would
hope it's pretty decent.

Q Have you ever heard any conplaints from
the city fathers about the ampunt of sal es taxes
that you're generating?

A No.

Q How about |icense fees; what do you pay
for those?

A For just Fairbury?

Q Yes.

A 700.

Q And how many people do you enploy in

L. A. REPORTING (312) 419-9292
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Fai rbury?
A 15 to 20.
Q And do you know what your payroll is every

mont h at Fairbury?

A The payroll every week is approxi mately
$1500.

Q Is that without regard to tips?

A Correct.

Q Do you pay the usual enploynment taxes on

those suns?

A Yes.

Q And what percentage do you think that is?

A The enmpl oynent tax is all lunmped. W pay
approxi mately $2,000 every three nonths, every --
quarterly.

Q Do you -- does your corporation give
either 1099s or W2s to you and your partner for
what you take out of the conpany?

A Yeah. | get a -- | get a paycheck every
week. Troy does not. He wishes he did, but --

Q Are the armusenent devices in your -- on
your prenises in Fairbury, are they |icensed?

A Correct.

Q They have |icense stickers on thenf

L. A. REPORTING (312) 419-9292
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A Yes.

Q And are the fees paid for those?

A Yeah, the Variety Anmusenent pays them
f ees.

Q Do you pay real estate taxes there?

A Yes.

Q What are the real estate taxes that you
pay?

A 1, 000.

Q 1,000 a year?

A Yeah. |'m--

Q Do you know what the city clainms your
buil ding's worth?

A No.

Q I want to direct your attention to
Sept enber 25th, 1999. Was Septenber 25th, 1999, a

speci al day, when M. Yerges was present on the
prem ses of the conplaining parties in this case?

A Yes.

Q What was so special for Benchwarnmers about
Sept enber 25, 19997

A Vell, in '98 we started what we call Fan
Fest. And what we essentially do is we invite al

the stock car drivers that have attended the
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Fai rbury stock car races, which run every Saturday
ni ght through the sumertine, and we invite themto
bring their race cars, neet the fans. That's why we
call it a Fan Fest. It gives an opportunity for the
fans to neet all the drivers and intermngle.
We have a live radi o broadcast with Jerry

Pi ck, and he announces all the races at the
racetrack during the sunmer and fall

Q Did you -- did you have a banner or
anything like that or a sign to advertise this Fan
Fest ahead of tine?

A Yeah. It hung on the side of the
building. In fact, it's still there.

Q Okay. And what did the Fan Fest banner on
the side of your building say?

A Live radi o broadcast, deejay, and Fan
Fest, ninety -- Septenber 25th, 1999.

Q Did you put that up ahead of tinme?

A. Sure.
Q How far ahead of tine?
A ' m guessing a coupl e weeks.
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Q Did you advertise otherwi se the Fan Fest?

A The radio. The radio station advertised
for us.

L. A. REPORTING (312) 419-9292
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Q Is this the radio station that cane there
t hat night?

A Correct.

Q And do you know how often they advertised
it?

A I know how often we paid for it. W paid
for 30 spots.

Q To advertise ahead of tinme --

A Correct.

Q -- that this Fan Fest would occur on
Sept enber 25th, 19997

A Correct.

Q Did people turn out for this event in
19997

A Yes.

Q Did you have to do anything special in
order to have these race cars there?
A Well, we -- we applied -- | sent a letter

to the City to have Third Street shut down from
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Locust to the side of the alley.

al ley.
Q
t here?
A.
Q

Is that on the side of your

Correct

L. A. REPORTING (312) 419-9292

And there was then no parking for

then on that side of your building, right?

A

Q

>

> O

t here?

A.
Q
attend the Fan Fest?

A

Q
A

front,

Ri ght .

But the race cars were there?

Ri ght .

Did --

Wel'l, yes.

It's a parking

bui | di ng

patrons

how many race cars showed up?

This year we only had one.

Did it start at all

Yes.

Di d peopl e who were customers cone then to

Yes.

Where did they park?

They --

on Locust.

i magi ne they parked out

while it was over

in
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Q I think it's Conplainants' Exhibit 7,
which is the picture?

HEARI NG OFFI CER FELTON: There's 7 and 8.
BY MR. O DAY:

Q I'"m going to show you what's been admtted
into evidence as Conpl ai nants' Exhibit Nunmber 7. In
Conpl ai nants' Exhi bit Nunber 7, there are a couple

of autompbiles; is that correct?
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A Correct.

Q What col or are those autonobil es?

A Bl ue and gray.

Q Al right. Wuld you say the one in front
is sort of a pickup truck, that's the blue one?

A Correct.

Q The one in back of it's a -- sone kind of
a Taurus or sonething, gray one?

A Correct.

Q And they are parallel parked?

A Yes.

Q How woul d you descri be the blue pickup
truck in that photograph in relation to the two

wi ndows that are the master bedroom for the



15

16

17

18

19

20

21

22

23

24

10

11

conplaining parties in this case?

A I would say it's parked below it.
Q Bel ow t hose wi ndows?
A Bel ow t he wi ndows.

Q On Fan Fest night, where was the disc
jockey located fromthe radio station?

A He did his |ive broadcast right outside
our front door of the pub

Q Where woul d that have been in relation to

that bl ue pickup truck?
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A Par ki ng pl ace ahead of it, |ooks Ilike.
Kind of hard to judge. Parking place or two ahead
of it.

Q When he cane to do his live broadcast for
the radio station there, what did he -- what did he
cone in?

A Well, he brought his car. He parked his
car right in front, and he kept the radio on in his
car, and plugged in inside and had the m crophone
and all that outside for the live broadcast.

Q And this radio station that he bel ongs to,
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what ki nd of rmusic do they play?

A W!ld Country is what it was broadcasted
on.

Q Were you famliar with an organi zation
called the Golden Cup that was in business |ast

year ?

A Yes.

Q Where in relation to that blue car in
Conpl ai nants' Exhi bit Nunmber 7 would the Gol den Cup

have been?
A. Across the street.
Q Woul d it have been nore across fromthe

blue car, the gray car, or what?
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A Probably the gray car. | can't picture
it, but I'm guessing probably the gray car
Q Last year was the parking the sane as

depicted in this photograph, where on your side of
the street there's parallel parking, and where on
the other opposite side of Locust Street there's
sort of pull-in, a diagonal slot type parking?

A Yes.

Q Has that been that way ever since
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Benchwar mers opened?

A Yes.

Q This Fairbury location that you | eft your
job at the Departnent of Corrections for --

A Uh- huh.

Q -- did you spend a lot of tine here
getting the restaurant opened?

A Yes.

Q Were you there at all different tinmes of
the day?

A Yes.

Q Last fall, were you there late at night?

A Yes.

Q And in the early norning hours?

A Yes.

L. A. REPORTING (312) 419-9292
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Q Wuld you tell us -- last fall, 1998, tel
us about the operation of the Gol den Cup across the
street.

A She --

Q When you say "she," who is that, for the

record?
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A I think her first nanme was Sue.

Q Was she sort of an Al banian inm grant?

A She's an immigrant. She was of Al bani an
descent, | think.

Q And tell us about the operation she had in

the late p.m and early a.m hours.

A She woul d open Friday and Saturday nights
somewhere in the late evening, |'m guessing nine or
ten. | never knew her exact operating hours, but |
know she woul d continue late until after the bars
were cl osed.

Q And when you say she would continue |ate
until after the bars would close, are you talKking
about p.m or a.m hours?

A A M

Q What tinme in the a.m, approximtely?

A Well, the bars closed in Fairbury at 1:00,

1:30, and so it would be -- it would be after that.

L. A. REPORTING (312) 419-9292
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She'd run till three or four in the norning to serve
all them peopl e.
Q Did she have people waiting outside?

A Yes.
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Q Di d peopl e congregate outside in the area
in front of her restaurant?

A Yes.

Q And how woul d peopl e get there other than
peopl e that might wal k across the street from
Benchwar ner s?

A They woul d drive.

Q And where woul d they park?

A Up and down Locust.

Q Woul d they cone in carloads or one at a
tinme or what?

A They have a tendency to cone in carl oads

that time of the norning.

Q Woul d t hese carl oads of people who had
been at bars that are comng to this location to
congregate have radi os or stereos on or off,
typically?

A Typi cal ly, on.

Q Typi cally, soft or |oud?

A Loud.

L. A, REPORTING (312) 419-9292
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Q WAs it noisy in the streets in the late
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p.m and early a.m hours at this particular point

on Locust
ni ghts?
A
Q
have been
that bl ue
A
Q
Fai rbury,
A
Q

Street last fall, Friday and Saturday

Yes.

Woul d this noise out in the public streets
in the vicinity of those two wi ndows by

pi ckup truck in Conplainants' Exhibit 77?
Correct.

Now, there's a jukebox at Benchwarners in
right?

Yes.

Did you hear M. Prather's testinony about

the jukebox didn't have any speakers that was on

that common wall between your building site and the

one next door?

A
Q
A

Q

Yes.
Was that accurate?
Yes.

Do the enpl oyees at your establishnment

have access to that jukebox so they can play nusic

wi t hout putting any noney in?

A

Q

No.

Do your enpl oyees have keys to the jukebox

L. A. REPORTING (312) 419-9292
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where they can get

t he jukebox or whatever?

A
Q
A

Q

No.
Do you?

No.

Does anyone besides Variety Specialties,

to the best of your know edge?

A

Q

No, they do not.

How | ong have you been doi ng business with

Vari ety Specialties?

A

Q

Since Novenber of '95.

To the best of your know edge, have the

counts been honest?

A
Q
$140 a nonth that averages on the jukebox is

anyt hing other than an accurate neasurenent of the

noney out and use it to spend on

Very honest. That's why we conti nue.

Do you have any reason to believe that the

j ukebox pl ay?

A

Q

No.

Is there any way that enpl oyees have

played it for free or played it fromthe bar

anyt hi ng where noney didn't go into the machi ne that

you know of ?

A

Absol utely not.

L. A. REPORTING (312) 419-9292
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Q Are there any free credits on that jukebox

avail abl e, say, for matching a nunmber or anything

like that?
A No.
Q Have you had di sc jockeys there at the

| ocation in Fairbury?

A Yes.

Q In 1999, how many tinmes have you had a
di sc jockey there inside the establishnent as

opposed to out in the street?

A Twi ce.

Q What were the dates on that?

A March 17t h.

Q What's significant about March 17t h?
A St. Patrick's Day.

Q And what ot her day?

A The Fan Fest.

Q You had a disc jockey inside?

A Yes. Septenber 25th.

Q Are those the only two nights in 1999 that
you had a disc jockey inside?
A Yes.

Q And on Septenber 25th, 1999, besides the
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di sc jockey inside, you had these itenms occurring
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outside, right?

A The race car and the live radi o broadcast,
yes.

Q How | ong was the street bl ocked off on the
side of your building for Fan Fest?

A Vell, it was bl ocked off till he noved the
[ one car we had which, I think, was about 11 at
ni ght, 11:00 or 11: 30.

Q So, alnost until midnight the street was

bl ocked of f?

A Yes. Just Third Street.

Q Al right. And there were people | ooking
at that car?

A Ri ght .

Q Is it fair to say that if M. Yerges left
around nidnight that the lion's share of that tine
the street would have been bl ocked off, there would
have been the disc jockey inside your establishnment?

A Correct.

Q When did the -- when did the person who

was broadcasting stop broadcasting fromthe street?
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A Seven or eight. | don't renenber. Seven

or eight p.m

Q So that person wasn't going until
L. A. REPORTING (312) 419-9292
482
nm dni ght ?

A No. | can't renmenmber if he went five to
seven or six to eight. It was two hours.

Q Did you have himand the disc jockey going
at the sane tinme, or were they separate?

A. No, separate.

Q So, from say, nine o'clock p.m until
m dni ght, would the disc jockey have been playing?

A Yes.

Q Did you do anything on Septenber 25th,
1999, to try to cut back on the the sound that was
emanating fromeither the streets or your
establishnment with regard to next door?

A Did |l try to do anything? No.

Q Ri ght. These advertisenments that you have
ahead of tine, were they generally avail abl e by
radio to anybody who cared to listen to the radio?

A Sur e.
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Q

went down

The sign on your building, anybody that

Locust Street could see that sign on your

bui | di ng advertising Septenmber 25th?

A

Q

Correct.

Do you know why it was, did you ever talk

to the conplaining parties in this case why they

chose Sept
come by?

A

Q

A

Q
fromall t
bi g night?

A

Q

19987
A
Q

1999 t han
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enber 25th, 1999, to have their expert

Did you ever talk to them about that?

No.

Was it -- was it made abundantly clear

he publicity that that was going to be a

Correct.
In 1998, did you have sonme deejay nights?

Yes.

Approxi mately how many did you have in

Oh, twelve to fifteen I'm-- in '98.
Why have you had -- have you had fewer in
1998 --
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A well --
Q -- fewer disc jockeys?
A To give you a brief history, since we

opened, we tried it without themfor the first few
nmont hs, and the bar crowd just wasn't there.

| had requests, both ends of towns -- both
other bars run live entertai nment on the weekends.

They said, Why don't you guys?

L. A. REPORTING (312) 419-9292

484

So, we thought we'd give it atry for -- |
think we tried it for about two and a half nonths
once a weekend, or | think one nonth we tried it
every other weekend. [|I'mnot sure. But it just
didn't -- it didn't pan out. So we quit.

Q When was the period in 1998 when you were
trying disc jockeys on this sort of heavy basis?

A Sept enber, October, Novenber.

Q Was that the sane tinme when the
establishnent across the street was trying to
attract people there in the late p.m and early a.m
hour s?

A Yes.
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Q Do you have plans to use deejays much in
the future?

A No. Probably like the sanme schedul e we
did this year.

Q Have you had any |ive bands in your
establ i shnent since you opened?

A No.

Q The di sc jockey who was there on Septenber
25t h, 1999, when the Fan Fest was occurring outside
and you were having that occurring inside, is that

di sc j ockey sonebody that you had used before?

L. A. REPORTING (312) 419-9292
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A Yes.

Q Approxi mately how many tines?

A Coupl e anyway.

Q Was there anything different about the
sound | evel s that that deejay produced that night in
relation to other times that that deejay had been
t here?

A No.

Q You heard the -- that M. Yerges had taken
certain readings that night. Do you recall that

testi mony?
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A Yes.

Q Do you recall the testinony that the
conplaining parties in this case could not even
produce a 50 deci bel reading on their equipnment?
Did you hear that testinony?

A Yes. Yes.

Q Was there anything different about the
deej ay that night conbined with -- well, the deejay
that ni ght and ot her deejays that you had in terms
of noise |evels?

A | don't think so. No.

Q And on that night you had the added

phenonenon of the Fan Fest outside?

L. A, REPORTING (312) 419-9292
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A Correct.

Q Have you ever thought to go up to the
mast er bedroom of the conplaining witnesses in this
case when they were ready for bed and in their bed
clothes to run neasurenents?

A No. Never was invited.

Q In terns of what you've heard and pl aces

where you can be at that tine of night out in the
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street, by the curb, or on the side street, have you
heard | oud nusic coning fromyour premses?

A No.

Q Is it fair to say that everybody can take
nmeasurenents out there by the curb, whether it's you
or the parties next door?

A Correct.

Q And everybody can take the neasurenents
outside, right?

A Correct.

Q Woul d you ever think of going there while
they're trying to get to sleep and taking
nmeasurements in their bedroonf

A No.

Q Did you have a conversation in April of

1998 with either of the conplaining witnesses in

L. A. REPORTING (312) 419-9292
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this case?
A Yes.
Q Whi ch one?
A M. Paw owski .
Q And was that approximately April 10th,

19987
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A Yeah, | guess.

Q You didn't wite it down anywhere?
A No.
Q Was it -- can you tell the tribunal what

you said and what he said during that first contact
and where you were?

MR. HARDI NG  Obj ection, foundation; who was
present, what tinme of day?

HEARI NG OFFI CER FELTON: M. O Day, why don't
you just establish that.

MR, O DAY: W can do that. | thought it was
al ready.

HEARI NG OFFI CER FELTON: Go through the
formalities then.
BY MR. O DAY:

Q Where was this conversation?

A Behi nd the -- behind the building.

Q And - -

L. A. REPORTING (312) 419-9292
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A 103.
Q One -- pardon?

A 103 West Locust.
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Q

>

> O

> O

M ke.

Q

from
Q
conver sat
A
Q
A
Q
enough to
A
Q
conver sat

A

And approxi mately what tine of day?

That | don't know. |'m guessing m dday.
Was it daytime or nighttine?

It was daytine.

And who was present?

Bob Nusbaum nyself, and nmy wife, and

Who i s Bob Nusbaunf

Bob's the guy we bought the buil ding

Was he present when you had this
on?

| believe so.

Did he -- was he close enough to hear it?
Yes.

And were all the people you nanmed cl ose
hear it?

Yes.

What do you recall being said during that
on?

I -- 1 renmenber Bob introduced us. And

L. A. REPORTING (312) 419-9292
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1 basically how M ke described it earlier. |'mnot
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going to deny what | said. | said yes, there will
be sound.

Q Sonme what ?

A | said there will be sound.

Q Oh, okay.

A They voi ced his concerns about sound. And
| said, well, there will be some sound.

Q Did you do anything to try to ease their
concerns?

A Well, when they had dinner in Colfax, | --
later, | met them and | went over and talked to
them | didn't realize at that time that ny
statement had upset M ke so much.

But, you know, | talked to themthen in
Col fax, not knowi ng of that situation, that it upset
himthat nuch. But they had asked nme then about ny
pl ans for entertainnent in Fairbury, and | basically
said what -- what they said | said. Financially
isn't -- financially usually isn't responsible to
pay for a deejay and not increase your bottomline;
so, you know, it wasn't in our plans.

Q To the best of your know edge, has any --

this Fairbury location, the one that you |eft your

L. A. REPORTING (312) 419-9292
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job at the DOC for, have you spent -- how many hours
a day do you think you average there?
A Well, ny wife would be a better one to

ask. Twelve, fifteen.

Q Average hours a day?

A Yeah.

Q Have you ever -- has that been true since
it opened?

A Yes.

Q Have you heard any conpl aints from any

custoners or enpl oyees besi des your next door

nei ghbors there?

A No.

Q Any conpl ai nts about noise at all?

A No.

Q There was a |iquor commi ssion hearing in

about August of 1998, wasn't there?
A Yes.
Q And t hat was sonething that was convened
on the conplaint of your next door neighbors, right?
A Correct.
Q And you -- did you go to the hearing?
A Yes.

Q And did -- was there testinony presented

L. A. REPORTING (312) 419-9292
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about, you know, what the noise had been and al
t hat ?

A Yes.

Q Did police officers testify?

A Yes.

Q And was a consensus reached by the
tribunal regardi ng whether you would or woul d not

have sonme kind of penalty?

A Yes.

Q What was the decision?

A | believe they found that we woul d have no
penal ty.

Q Has this al so been the subject of city
council neetings in the City of Fairbury, this
al | eged noi se?

A Yes.

Q What's been the outcone when you' ve
nmonitored those city council neetings?

A I don't think I have.

Q Oh, you haven't. COkay.

A No.

Q Has anybody, whether --

not an enpl oyee,

but an outsi der,

not a custoner,

poli ce,

city
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noi se |l evel other than in a situation where your
next door nei ghbors conpl ai ned?

A No.

Q Did you move to this area, your
restaurant, knowi ng that there was any kind of a
resi dence | ocated next door?

A No.

Q When was the first tine that you heard any
hint that there would be somebody |iving next door
to this |ocation?

A I would say right around that tinme | was
i ntroduced to Mke in the alleyway.

Q What steps had you already taken at that
point to acquire and start working on this location?

A Well, a location, that |ocation or
| ocation of Fairbury, we had al ready bought all the
-- we had already bought all the equipnent in the
bar. The bar and the back bar, we bought that the
fall before.

I had already given my notice of ny job,
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we had already applied for the liquor |icense, and

liquor control -- liquor

was there a period of tinme when

L. A. REPORTING (312) 419-9292

it had been granted.
Q After that
conmi ssi on neeting,
the nusic level was
A. Not on pur
always falls off in
Q Have you
evi dence by M. Paw

A

Q

A

Q
bastard or

A

Q

493

reduced?

pose. | nean, not -- business
Sept enber and Cct ober.

ooked over the log submtted in

owski - -

-- yesterday?

I -- yes.

Did you see areas where he called you a

t he chi ef
Yes.

Have you t

be a noron or an idi

A

Q

moron or an idiot?

aken that kind of an approach to

ot in developing this |ocation?

| don't believe so.

Have you t

ried to be responsible in

devel opi ng this business at this |ocation?

Q

Is it your

l'ivelihood?



19

20

21

22

23

24

10

11

12

13

14

15

A Yes, it is.

Q Did you see in there where he accused you
of egging his vehicle?

A Said there was an egg on his vehicle, and
the chief noron was out there.

Q And when he's referred to chief noron in

L. A. REPORTING (312) 419-9292
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his diary, who has he referred to as the chief
nmor on?

A Well, I"'mtaking it to nean ne.

Q Did you egg his vehicle?

A Maybe that's paranoia. No, | did not.

Q Have you ever done anything on purpose to
try to hurt the conplaining parties in this case?

A Absol utely not.

Q Have you ever done anything other than try
to run a business there that you planned for and
| eft your job for to run?

A No.

Q Have you tried to be vindictive at all in
running it?

A No.
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Q Have you run it like your other |ocations?

A Yes.

Q Have you run it like other bars in the
area?

A I woul d hope better.

Q Have you run it in a manner that you
believe to be consistent with its location in
downt own Fairbury, Illinois?

A Yes.

L. A. REPORTING (312) 419-9292
495
MR. O DAY: Those are ny questions.
HEARI NG OFFI CER FELTON: M. Hardi ng?
CROSS- EXAM NATI ON

BY MR. HARDI NG

Q Let me ask you, you bought this building
or are buying it from Bob Nusbaunm is that correct?

A Correct.

Q And Bob Nusbaum i ntroduced you to the
Paw owskis or to M ke Paw owski ?

A Ri ght .

Q We believe to be Good Friday of April,
1998. Did you have any indication that Bob knew t he

Pawl owski s before then?
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A Not that |'m aware of.

Q How di d you deterni ne which side, 101 or
103, shoul d be the bar and which bar should be the
restaurant?

A Well, that was probably the deciding
factor in us buying that, was -- have you ever been
i n Benchwar ners?

Q No, | haven't.

A Okay. The bar area itself is -- is
natural brick, and it has an antique tin ceiling on
it. It's a beautiful room

L. A. REPORTING (312) 419-9292
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Q Is it an antique tin ceiling?

A Yeah, tin or copper. | believe it's --
Larry, is it copper? It doesn't matter. It's 100
years ol d.

Q So that was how the detern nati on was
made?

A (Wtness nods head.)

Q And t hat determi nation renained in place
after April 10th?

A Yes.
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Q
correct

right,

Now, you say you gave your notice as

ional officer ar

ound -- | want to get this

the 10th of March -- around the 28th? You

gave 30 days' notice?

A Pay periods are at 15th and 30th. |'m
probably giving it around March 15th.

Q Okay. The liquor |icense was approved
April 1st?

A Yes.

Q Now, Cooksville Benchwarners is a
freestandi ng building, right?

A Yes.

Q Doesn't abut any other buil dings?

A No.

L. A. REPORTING (312) 419-9292
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Q Were you at Benchwarmers in Fairbury on
July 1st, the norning of July 1st, 1998, when
O ficer Frickey canme?

A | don't recall. No, | don't think | was.

Q Okay. Have you ever been -- have you ever
been on the second floor of 105 West Locust?

A No, sir.

Q Have you ever been on the first floor of



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

105 West

A

Q

Locust ?

No.

Have you ever -- you've never been in 105

West Locust ?

A

No. | would have been willing to go

listen to their problem though.

Q

Have you ever done an anal ysis of

Benchwar mers' busi ness over tinme?

A Time of the day?

Q Yes.

A I could give you a fair --

Q Okay.

A What, the --

Q Ht ne.

A It's a restaurant, so lunchtine. |
increase ny -- | increase ny --

L. A. REPORTING (312) 419-9292
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Q Let me stop you. You also do breakfast
busi ness, right?

A Ri ght .

Q What tinme do you open for breakfast?

A Five a.m; lunchtinme | increase ny help
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3

from11:30 till 1:00; and dinnertime, | increase ny
help from5:00 to 8:00. So that should tell you
t hen when we nmeke the nobst noney.

Q Okay. What kind of nopney do you meke

after 10:007?

A Amount -wi se i s what you want to know?
Q Yes, as conpared to breakfast, |unch, or
di nner?

A Friday and Saturday nights, | would say
20 percent of the day is made after 10:00.

Q Okay. What about Monday through --

A After 8:00, after dinner hour.

Par don me?

Q I'"msorry.

A After 8:00, after the rush, 20 percent of
the day is nmade. You're going to nmake 60 to 70
percent of your day on Friday and Saturdays from
five to eight. That's your noney tine.

Q Okay. Then the rest of it is sprinkled

L. A. REPORTING (312) 419-9292

499

between -- after the dinner hour, after 8:00 and
bef ore the di nner hour?

A Ri ght .
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Q Breakfast, lunch, right? |Is that fa

A Yes.

Q Okay. What about during the rest of
week, Monday through Thursday?

A Actually, the way it's been going, t
majority of the noney is made during the day,
breakfasts and | unches.

Q You say "mgjority." Are you talking

51 percent or --

A | would probably wager it to be nore
70 percent.

Q For breakfast and | unch?

A Breakfast and | unch

Q So 30 percent dinner and after?

A Yes. Would you |ike a breakdown of
food to al cohol ?

Q Love to have it.

A Woul d you? 75 percent food, 25 perc
al cohol

Q Thank you. And the jukebox accounts

whoppi ng 1407

L. A. REPORTING (312) 419-9292
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A 140 bucks.

Q Okay. |1'mnot going to ask you the
smart - al ecky question, "Were do you spend it?"

What tinme's the restaurant close?

A It closes Monday through Thursday at ten
Fri day and Saturday at el even, Sundays at nine.

Q Okay. And then your establishnent closes
at 1: 00 Monday through Saturday?

A vell --

Q And then 10: 00 on?

A That's our |legal hours, yes. It closes

earlier nost of the tine.

Q But it does periodically remain open?
A Correct.
Q Just give ne a second, if you will.

Directing your attention to requests for production
that were served upon you, request nunber two and
three?

A Request for what?

Q Production --

A Okay.

Q -- of docunents.

A Al right.

Q Request nunber two asked for federal and
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state incone tax returns, W2s, schedul es and
attachnments for each of the respondents, yourself,
M. Quinley, and Benchwarnmers, Inc.; and nunber
three asks for statenments of assets, liability,
i ncome, or expenses filed by either respondent with
any financial institutions or governnment agencies
during the past two years.
To each of those, you objected and did not

produce docunents. |s there any particul ar reason?

A You' d have to ask ny attorney.

Q Do you wish, if a nuisance is found, to
have your economi c situation considered?

A Econoni ¢ situation considered?

MR, O DAY: Objection. This witness isn't
prepared to tal k about the | aw.

MR. HARDING He's prepared to talk about his
desires. |'mnot asking for a conclusion

HEARI NG OFFI CER FELTON:  Sust ai ned.

MR. O DAY: Well, his desires would be
irrelevant. | object on relevancy to his desires.
| object as to what might be relevant to what
penalty -- any penalty phase on the ground that's
he's not conpetent to give a | egal opinion

HEARI NG OFFI CER FELTON: Sustai ned. Pursuant
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to the act, the board will |ook at Section 33(c) and
42(h) for conclusive penalties, and the conplainants
can act accordingly.

MR. HARDING |'m not |ooking for --

HEARI NG OFFI CER FELTON: Sustained. | don't
see the relevancy in this.

MR. HARDI NG  Yeah, the economic costs of
maki ng what alterations m ght be necessary to
di ssi pate the nui sance.

HEARI NG OFFI CER FELTON: Well, | don't think
that that's going to be elicited by this question.

MR. HARDING Well, there is no other question
that elicits it.

HEARI NG OFFI CER FELTON:  Well, I'moverruling
-- | nean |'m sustaining the objection.

MR, HARDING ~Okay. Oh, | would note that it's
nmy understanding here that there is no penalty phase
in this proceeding.

HEARI NG OFFI CER FELTON:  So not ed.

MR. HARDING | have no further questions of
this witness.

HEARI NG OFFI CER FELTON: Any further redirect?
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have anything on their case in rebuttal ?

MR. HARDI NG  Have the respondents rested?

MR. O DAY: Yes, we rest.

HEARI NG OFFI CER FELTON:  Yes.

MR. HARDING | don't see a case in rebuttal.

HEARI NG OFFI CER FELTON: Okay. Geat. Since
there is no case for rebuttal and the respondents --
both parties have rested, we'll proceed briefly with
the conclusory statenents by both parties. And then
we can discuss off the record a briefing schedule if
the parties request that.

MR. HARDI NG  Qur strong, strong desire here,
preference would be to submt our conments -- since
they're going to be in witing one way or the other
-- submit our comrents in witing, closing
conment s.

HEARI NG OFFI CER FELTON: So the parties are
wai ving their conclusory statenments?

MR. SHI ELDS: Sure.

HEARI NG OFFI CER FELTON: Okay. Let's go off
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(A discussion was held off the record.)
HEARI NG OFFI CER FELTON: Seeing that the

parti es have waived their closing statenents, we
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have di scussed about when the transcript will be
available in this matter. Assum ng that the
transcript is available by or about Novenmber 22nd,
1999, the conplainants' post-hearing brief is due on
Monday, Decenber 13th, 1999. The respondents’
response is due on Decenber 29th, 1999.

And t he conpl ai nants have articul ated a
request to file a reply. The respondents have no
objection. So the conplainants' reply, if filed,
will be due on January 3rd, 2000, which is a
Monday. Accordingly, the record in this matter will
cl ose on that January 3rd, 2000. The mail box rule
as set forth at 35 Illinois Administrative Code
101. 102 and 101.42(d) will apply to all post-hearing
filings.

MR, HARDING |If | nmay stop your record for

just a nonent, | thought we were January 4th to
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HEARI NG OFFI CER FELTON: Excuse ne. | thought
we said January 3rd. Did you request January 4th?
I think at one point you said January 4th.

HEARI NG OFFI CER FELTON: | wrote down
January 3rd.

MR. HARDI NG  Ckay.
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HEARI NG OFFI CER FELTON: Change all these.
Therefore, the conplainants' reply, if there's no
objection fromthe respondents, will be due on
January 4th, 2000. There's no -- is there any
obj ection?

MR. SHI ELDS: No objection.

HEARI NG OFFI CER FELTON: Okay. Then the
record, therefore, will close on January 4th, which
is a Tuesday, of 2000.

Before we close, | just have a few cl osing
remarks. Pursuant to Section 103.203(d) of the
board's procedural rules regardi ng enforcenent
proceedi ngs, the hearing officer is required to nake
a statenent as to the credibility of the wi tnesses.

I will also nmake this in witing; but just for the
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record, upon review of the testinony heard today and
nmy | egal judgnent and experience, | do not find
credibility to be an issue in this matter
If there are no other matters to di scuss
at this tinme, are there any between the parties?
Okay. Seeing that there are none, this
hearing is adjourned. We will |ook forward to
recei ving your post-hearing coments, and | thank

all of you for your participation today.
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MR. SHI ELDS: Thank you.
MR. HARDI NG  Thank you.
(Wher eupon, the proceedi ngs were term nated at

1:28 p.m)
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STATE OF ILLINO S
SS
COUNTY OF PEORI A

I, JENNI FER E. JOHNSON, Certified
Short hand Reporter, Registered Merit Reporter, in
and for the County of Tazewell, State of Illinois,
do hereby certify that the foregoing transcript of
proceedings is true and correct to the best of ny
know edge and beli ef;

That | amnot related to any of the
parties hereto by blood or marriage, nor shall

benefit by the outconme of this matter financially or

ot herw se.
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