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| LLI NO S POLLUTI ON CONTROL BOARD
Cct ober 07, 2024

DOUG AND GERI BOYER,
Conpl ai nant s,

V. PCB 22-9
MRB DEVELOPMENT, LLC

d/ b/ a COPPER FI RE,

RENAE ElI CHHOLZ AND MARK
El CHHOLZ

N N N N N N N N N N N N

Respondent s.

Belleville Gty Hall Council Chanbers
101 S. Illinois St.
Belleville, Illinois

(Starting tine of the hearing: 09:27 a.m)
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REPORTED BY:

M. Colin Wallis

Lexitas Legal

711 North El eventh Street
St. Louis, Mssouri, 63101
(314) 644-2191

Page 4

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N B O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024

October 07, 2024

*x * * * * * *x *x * *x *x *

HEARI NG OFFI CER WEBB: Good norning. My
name i s Carol Wbb, and this is the hearing for
PCB 22-9, Doug and Ceri Boyer versus MRB
Devel opnment, LLC, doi ng busi ness as Copper
Fire, Renae and Mark Ei chhol z.

It is Cctober 7th, and we are begi nning at
9:30 a.m There are no nenbers of the public
present to comment but witten public comment
may be filed with the clerk by Cctober 21st.
Thi s case involves a nuisance noi se claimat
Copper Fire located at 200 East Main Street in
Belleville, St. Cair County. The Pollution
Control Board nenbers w il make the final
decision in this case.

My purpose is to conduct the hearing in a
neutral and orderly manner, so that we have a
cl ear record of the proceedings. This hearing
was noticed pursuant to the acts and the
Board's rules and will be conducted pursuant to
Sections 101. 600 through 101. 632 of the Board's
procedural rules.

At this tinme, | wll ask the parties to
pl ease make their appearances on the record.

MR. JACOBER: (Good norning. Mtthew
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Jacober of behalf of the Conpl ai nants, Doug

and Geri Boyer.

HEARI NG OFFI CER WEBB: Thank you.

M5. ROBBINS: Good norning. Brooke
Robbi ns on behal f of the Conpl ai nants, Doug and
CGeri Boyer.

HEARI NG OFFI CER WEBB: Thank you.

MR. PETRUSKA: Paul Petruska on behal f of
t he Respondents, MRB Devel opnent, Renae

Ei chhol z and Mark Ei chholz. And just for the

record, ny address has changed. | was with
Greensfelder for nost of this proceeding. [|I'm
now with Famly Fortress Law Firm [I'Il give

you the address when we're done.

HEARI NG OFFI CER WEBB: Maybe also file a
correction of address with the clerk, so that
t hey understand --

MR PETRUSKA: Sure.

HEARI NG OFFI CER WEBB: -- that your
address has changed. Ckay, great.

Are there any prelimnary matters that you
want to discuss on the record before we begin
Wi th opening statenents?

MR. JACOBER: None on behal f of

Conpl ai nant .
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MR. PETRUSKA: None on ny side.

HEARI NG OFFI CER WEBB: Ckay, great. Wuld
the Conpl ai nants |i ke to nake an openi ng
st at enent ?

MR. JACOBER: Yes, Your Honor. |Is it okay
to call you Your Honor?

HEARI NG OFFI CER WEBB:  Sur e.

MR JACOBER: Ckay, thank you.

OPENI NG STATEMENT BY MR JACOBER

MR. JACOBER: Thank you. W would like to
start by thanking you for your tinme today. As
you' re aware, this has been long tine and at
times a contentious fight. The Boyers have
been resolute in their position. They can
coexi st with Copper Fire if Copper Fire were to
sinply take the steps we would all expect our
nei ghbors to take, so their use does not i npact
their neighbors in a negative way. Wile you
hear fromthe Boyers today, as well as M ke
Biffignani in relation to this level of sound
emanati ng from Copper Fire, the daughters --
t he Boyer's daughter, Becca, and anot her
nei ghbor of Copper Fire's, Julie Olet, and the
inpact it has on them both in their enjoynent

of their honme and in the day-to-day life
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outside of their hone, the nore inpactful the
evi dence we intend on presenting wll include
video clips from Copper Fire's Facebook page
and sound recordings fromthe Boyer's loft.
And the diagramthat we'll show you will help
you visualize all of that.

As Your Honor is aware, the relevant | aw
inlllinois sets forth the standards for you to
consider or the Board to consider. |In neking
its orders and determ nations, the Board shall
take into consideration all the facts and
ci rcunst ances beari ng upon the reasonabl eness
of the adm ssions, discharges or deposits
I nvol ved, including but not limted to, the
character and degree of injury to or
interference with protection of the health,
general wel fare and physical property of the
peopl e; the social and econom c val ue of the
pol l ution source; the suitability or
unsuitability of the pollution source to the
area in which it is located, including the
guestion of priority of location in the area
i nvol ved. And you'll hear today that the
Boyers were there first. They lived in the

Witers' Loft well before Copper Fire opened.
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The technical practicability and econom c
reasonabl eness of reducing or elimnating the
em ssions and di scharges or deposits resulting
from such pollution source, and any subsequent
conpl i ance.

These are all inportant for you to
consider. But the npbst dammi ng evi dence we
w Il present cones from Copper Fire's patrons
and Copper Fire itself. W've all |earned
online reviews tell the public a | ot about a
busi ness. People are generally nore willing to
make a conpl aint and address concerns behi nd
the safety of their keyboard as opposed to
speaking directly to the business, thus
creating a pretty good record. Copper Fire has
countless online reviews. W're not going to
present all of them But we do intend to
present reviews of Copper Fire through
Ms. Eichholz' direct response. These reviews
are on Facebook, Yelp and Google. They stand
fromthe tinme Copper Fire opened to as recently
as a couple of weeks ago.

The pattern is clear, unique space, decent
pub grub, plus a volune that's way too loud to

enjoy the environnent. To give you a preview

Page 9

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024

October 07, 2024

and set the stage, sonme of M. Eichhol z'
responses include: "So everything was good
except the nusic was too loud. | know that
drives us crazy because we have to work with
each group on their song |evels."

Anot her one. "As nuch as we love life and
musi ¢, we have a hard tinme controlling the
musi ci ans. The bar is two stories and the
sound travels uncontrollably."

Continuing on in this response,

In response to this review, Ms. Eichholz's
asked the custonmer to join themwhen they don't
have live nmusic until we quote "get this under
control." This review was fromtwo years ago.

Fromjust four nonths ago, in response to
a custoner who stated: "Copper Fire is an
obnoxi ously loud bar." M. Eichholz responded:
"The two story room has been a beast to control
sound. "

What is clear, the sound | evel for bands
has been a beast fromthe tinme Copper Fire
opened until today. For six years, Copper Fire
has been trying to control the sound but to
this date has been unable or unwilling to do

so. They installed no sound deadeni ng or sound
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mtigation efforts. They have not
significantly reduced the sound | evel. But
freely admt the sound is a beast to control.
Copper Fire is creating a nuisance. The Boyers
sinply want to get their peace back. They
aren't looking to shut down Copper Fire or even
prevent themfromhaving live nusic, but are
si nply seeki ng what any person wants, peace in
their own hone; to go to sleep when they woul d
like; the ability to have their grandki ds spend
the night and not have their sleep schedul es
I npacted; have friends over for a dinner party
or just sit on the couch and relax while
wat chi ng TV or reading a book. Copper Fire has
stolen their peace for the last six years and
we're asking the Illinois Pollution Control
Board to right this wong, thank you.

HEARI NG OFFI CER VEBB: Woul d t he
Respondent |ike to make an openi ng statenent?

MR. PETRUSKA: Yes, Your Honor.

OPENI NG STATEMENT OF MR PETRUSKA:

| am here today representi ng Renae
Ei chhol z, Mark Ei chhol z and MRB Devel opnent,
doi ng busi ness as Copper Fire. Wat you're

going to hear today is their story about how
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Copper Fire started, why it was started, how it

fits in wth the community around there, and
what they've been doing to address the

nei ghbor's conplaints. And it is not a short
story.

It is a long story because they have been
attenpting to deal with this from 2018 when the
first conplaint was rai sed about bangi ng on
walls and until today. They have nunerous
online reviews, nost of which are extrenely
favorable. The fact that there may be a few
peopl e who tal k about sound level, is an issue
to be addressed in this hearing today, but it
I's not the sole source of this.

W will explain that there have been
experts retained and hired and deci bel |evels
have been nmeasured. And those decibel |evels
are an objective nunber for the Board to
revi ew and determ ne whether or not those
| evel s coul d possi bly be a nui sance under the
law of Illinois. Wen you have a standard, if
it is a conpletely subjective standard, it is
too vague to be enforced. The Board has
recogni zing this in past decisions and has

suggested that it nust be -- to determ ne
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whet her sonething is a nuisance, it's a
reasonabl e person's standard. That reasonable
person's standard woul d suggest that the noise
must be doing -- nust be |oud enough to be
heard and to interfere with the enjoynent of
life. Wat you will find out in this case is
that the noise levels are well bel ow nost
conmon appl i ances.

You wi Il hear about the |ong story of what
Renae and Copper Fire have done to noderate the
noi se, including noving bands around to see
what hel ped and establishing policies,
establ i shing devices to neasure an objective
| evel . Changi ng those policies as she goes.
Tal king to bands, telling the bands that you
have a limt that you cannot go above and if
you do go above, you wll not be wel coned back.
Al'l of this had been done in order to ensure
that we can have |ive nusic at Copper Fire and
still not create a nui sance.

This court has recognized that if there is
a nui sance, not this court but the Board has
recogni zed, that it is a nuisance, you still
have to |l ook into Section 33 factors to

det erm ne whether or not the -- any renedial

Page 13

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

. . . Page 14
measures should be taken. The first thing is

the character and degree of injury to or
interference wwth the protection of the health,
general welfare and physical property. |
believe the evidence in this case will show
that the character and degree of injury is
mnimal. That Geri Boyer has increased her
conplaints to a point where they cannot be
credi bly believed by a reasonabl e person.

Furthernore, you'll find out that all of
the conpl ai nts agai nst Copper Fire have been
fromone source, Geri Boyer. You may hear from
Julie Olet. You wll also hear fromJulie
Olet, she's talked to ny client about it and
Julie has never said a thing to ny client about
it. And even since, has apol ogi zed for
speaki ng bad about it.

So this is all the Boyers versus MRB
Devel opment and ny clients. There will be
evi dence to suggest that ny client feels |like
she's being bullied by the Boyers. That should
be relevant to the 33 -- the Section 33 factors
as to why she's taking steps that she's taking
or why she isn't taking other steps. There

wll be evidence and an adm ssion fromthe
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Boyers that they're not |ooking for |ess sound,
they're | ooking for no sound. And that is not
the | aw

You will also find out fromthe Boyers
t hensel ves that to determ ne whether it's too
| oud, they often walk by Copper Fire to hear
t he sound and have suggested to ny clients that
they shoul d wal k outside and see if they can
hear noise. And if they can, they're violating
the law. Well, this Board knows that's not the
law. This Board knows what the standards are.
And this Board cannot possibility tell Copper
Fire that sinply because nusic can be heard
that that becones a nuisance. But Geri Boyer
has admtted in witing that she's not going
for not |oud, she's going for no sound. And
that cannot be the law of Illinois. If it is
unconstitutionally vague and cannot be
enf or ced.

So | ooking at the factors about the |evel
itself, you're also |ooking at social and
econom ¢ val ue of the pollution source, as we
say, the noise source. One of the things --
we're actually right off the area where Copper

Fire is. It's down the street on Main. And

Page 15

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

around the Copper Fire are nultiple bars and
restaurants because Belleville has decided that
they wanted to redevel op, redevel op Main
Street. In fact, the City of Belleville asked
soneone to serve on the Board to hel p redevel op
downtown. They wanted activity. They wanted
bars and restaurants, and that the person

was Geri Boyer. You wll also hear from Ceri
Boyer that she, herself, noved downtown to show
peopl e that you can run a business and still be
downt own and she wanted activity downt own.
You'll find out that Geri Boyer served on the
comm ssion that actually approved Copper Fire
being put in next to her place.

Al of this suggests that bars and
restaurants with live nusic are perfectly
socially and econom cally val uable for the
redevel opnent of Belleville, and you will also
find out that the suitability or unsuitability
of a bar and restaurant is not even a question,
That we will have police officers talk about
what's been going on on Main Street and that
there are bars, that there is |live nusic and
that is common place in the area.

W also will hear evidence that there are
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. . . Page 17
routinely community events downtown directly on

Main Street. That these big events are for the
soci al and econom c devel opnent of Belleville.
There is a value to this.

Anot her factor that's reviewed is the
technical practicality and economc
reasonabl eness of reducing or elimnating
noi se. \When this court |ooks at -- or when
this Board | ooks at what can or can't be done,
anot her factor that nust be | ooked at with
respect to a nuisance is whether or not the
Boyers have done anything, anything, in the six
years to resolve these issues on their side of
the wall. Because you will see that their wall
is part of the problem They renoved the
pl aster on their wall to expose the brick. In
doi ng so, they created nultiple holes and Ceri
Boyer has testified that she's not going to do
anything on her side of the wall. Nothing.
This Board can then | ook at that and determ ne
what a reasonabl e person who clains a six-year
nui sance do not hing, do nothing, to resolve
t hat nui sance, other than file this conpl aint
and yell at nmy client. But ny client has

| ooked at it, the technical practicalities and
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. . Page 18
econom ¢ reasonabl eness of reducing and

el i m nating noi se.

You w Il hear fromTim Al bert, who's
consulted with her. You wll hear fromthe
pol i ce who have reviewed the noise conplaints
and found no problem You will hear fromny
client who will tell you about all of the steps
she has taken, all of the steps she has taken,
to reduce it. What she has not done is install
noi se mtigating panels, conpletely. Because
she | ooked at that and it was not economcally
reasonable. And furthernore, she wll tell
you, that if she were to do that w thout the
Boyer's consent beforehand that that's
sufficient, she expects that it wll just
continue. That if it does not elimnate the
noi se, elimnate, then she will have spent $50-
to $100, 000 attenpting to renedi ate sonet hi ng
which will not end the problem Because GCeri
Boyer wants no sound then she can't be |iving
in dowmmtown Belleville. And it is not the |aw.

The fifth factor is any subsequent
conpliance, and that's where Renae will talk
about all of her attenpts to conply. She wll

tell you that she's a rule follower, and she's
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) Page 19
| ooked at the nunbers and she has hired someone

to look at the nunbers to find out whether she
Is in conpliance. And even with that, even

t hough she is in conpliance, which this Board
has al ready accepted, there is not a violation
of the noise standards. |It's already been
established by law. She's still doing things
to reduce the sound. That will be the evidence
in front of the Court today and I |ook forward
to presenting our wtnesses.

HEARI NG OFFI CER WEBB: Ckay. Thank you.
You may call your first wtness.

MR. JACOBER: Thank you.

M5. ROBBINS: Conpl ai nant calls Rebecca
Boyer.

HEARI NG OFFI CER WEBB: Ms. Boyer, if
you'l |l please cone sit here up. And would the
Court Reporter please swear in the w tness.

(Rebecca Boyer sworn.)

DI RECT EXAM NATI ON

BY M5. ROBBI NS:

Q Ms. Boyer, can you state your full nane

for the record?

A Rebecca Boyer.

Q And what's your relationship to Doug
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A
Engi neer

Q
Kaskaski

A

Q
A

Q

| ocat ed

A

> O » O >» O

Q

and Geri Boyer?

They' re ny parents.
What's your hi ghest |evel of education?
| have a Master's degree.
What's your degree in?
| nternati onal Rel ati ons.
What do you do for a living?
|"mthe vice president of Kaskaskia
I ng.
And how | ong have you worked for
a?
Si nce 2009.
And where is Kaskaskia's office |ocated?
2008 East Main Street.
And how | ong has Kaskaskia's office been
at 208 East Main Street?
Si nce 2012.
And where do you |ive?
| live at 208 East Main Street, Suite 220.
And how | ong have you |ived there?
| lived in Suite 220 since 2012.
Do you own or rent your lot?
| own.

Did your parents nove into their |oft

before you?
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A Yes.

Q And is your |loft in the sane building as
their loft?

A Yes.

Q And where is your loft inrelation to
their loft?

A It's across the hall.

Q And is your |oft along the sane wall as
t he Copper Fire bar?

A It is not.

Q How many units are along the sane wall as

t he Copper Fire bar?

A Two.

Q And where are those two | ofts | ocated?

A At 208 East Main. It's all sane buil ding
but there's two buildings that are faced together.

Q And I'mjust going to point to
Denonstrative 1. Does this look |ike a rendering of
the lofts in Copper Fire?

A Yes.

Q kay. And which loft is it that your
parents live in?

A The m ddl e one on the right. Yes.

Q Sur e.

HEARI NG OFFI CER WEBB: Just so | can be
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cl ear, you know, when the Court is reading the

transcript, is this a nunbered exhibit?
M5. ROBBINS: Denonstrative 1. We'l|
submt it. It's not in the binder.
HEARI NG OFFI CER WEBB: Ckay, it's not in
t he book but you'll submt it as --
M5. ROBBINS: A Plaintiff's denonstrative.
HEARI NG OFFI CER VWEBB: (kay.
M5. ROBBINS: And it will be all three of
t hese.
Q (By Ms. Robbins) So this one, 230.
A Correct.
Q And then the other suite that you were
tal king about is along the sane wall as Copper Fire?

A Directly above it, yes.

Q Where is your suite | ocated?
A You can't see in this inmage, so.
Q So continuing on, this rendering in

Denonstrative 1, so this is that 230 suite?

A Correct.

Q Correct. Wiich is where your parents
live. And where is the suite that you live?

A Thi s whol e ar ea.

Q And where is it that the bands play at

Copper Fire?
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A Up here.

Q Ckay.

HEAR NG OFFI CER WEBB: (Okay. | just want
to make it nore clear for people reading the
transcript. W're |looking at the second fl oor
plan. The witness lives in the |ower |eft
corner and the band is in the upper right
cor ner?

THE W TNESS: Correct.

HEARI NG OFFI CER WEBB: Ckay. Correct.

Q (By Ms. Robbins) The bottomleft corner is
| abel ed Suite 220, which is your suite, correct?

A Correct.

Q And then Suite 230 is the |oft your
parents reside in?

A Yes.

Q And then there is a notation at the top
where the band set up is located. GCkay. So your
apartnment is |ocated, and specifically your bedroom
IS on the conpl ete opposite?

A Yes, it's about as far away as it can be.

Ckay. And then this is the first floor

plans. And is this Kaskaskia's offices?

A Yes.

Ckay. So just like the lofts on the first

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179

Page 23




© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

floor

be --

door,

their

what

coul d see the notation of where they're set up.

the offices on the first floor of the building, what

was next door ?

noi se conpl ai nts about the Qui znos next door?

Page 24
, along this wall would be shared with -- would
A Correct.
Q -- Copper Fire would be on the other side?
A Yes.
Q And t hen bands woul d be set up and you

So, before Copper Fire opened next
what was in the 200 East Main Street buil ding?
A It was a Qui znos sandw ch shop.

Q And at the tine that Kaskaskia noved into

A Qui znos.
Q And at the tine your parents noved into
| oft, what was next door?
A Qui znos.
Q And at the tinme you noved into your |oft,
was next door?
A Qui znos.
Q And did Quiznos ever play |ive nusic?
A No.
Q To your know edge, are you aware of any

A Not to ny know edge.
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Q Did that change when Copper Fire noved in?

A Yes.

Q How di d t hat change?

A The noi se both at the ground level and in
the -- in CGeri's suite, it can be heard very
clearly. Not the noise, the nusic. There's not
really any other noise that you can hear besides the
musi c.

Q Have you ever been in Kaskaskia's offices

when the live nusic is playing?

A Yes.

Q Can you hear the nusic?

A Yes.

Q How clearly can you here the nusic?
A I ncredibly clearly.

Q Can you identify the songs?

A Yes.

Q When are the tinmes that live nusic is

pl ayed at Copper Fire?

A Evenings. | think it's Thursday, Friday,
and then all day Saturday and all day Sunday.

Q And what i npact does the noise have on
your ability to work from Kaskaskia's office during
t hose tinmes?

A Anyone that works on that side of the
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office could not work | ate or on the weekend.

Q Do you try to avoid working fromthe
of fice during those tines?

A Yes.

Q Can you hear the nusic playing from Copper
Fire inside your |oft?

A No.

Q As we discussed, your loft is across the
hall and at the back of the building, correct?

A Correct. Yes.

Q The Copper Fire bands play at the front of
the building and next to the wall, correct?

A Correct.

Q Have you ever been in Doug and Geri

Boyer's | oft when Copper Fire has live nusic

pl ayi ng?
A Yes.
Q Has t hat happened on nultiple occasions?
A Regul arly.
Q Can you hear the nusic?
A Yes.
Q How often can you hear the nusic when

you're in their loft and live nusic is playing?
A Any tinme live nusic is playing.

Q Can you identify the songs?
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A Yes.
Q Can you identify what instrunents are
pl ayi ng?
A Yes.
Q How | oud is the nusic inside the loft?
A It's loud. |It's very | oud.
Q Can you speak?
A Yes, you can speak but it's -- you have to

rai se your voi ce.

Q Have you ever tried watching TV while the
bands are pl ayi ng?

A Yes.

Q Can you hear the sound of the TV?

A You have to turn it up.

Q Based on your experience hearing the nusic

in the loft, would you be able to sleep in Doug
and Geri Boyer's loft when the bands are playing at
Copper Fire?
MR. PETRUSKA: (Objection, calls for
specul ati on.
HEARI NG OFFI CER WEBB: Sust ai ned.
M5. ROBBINS: It was based on whet her or
not her experience and whet her she thought she
woul d be able to sl eep.

MR, PETRUSKA: |'mgoing to object to |ack
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of foundation. There's been no evidence that
she's --

HEARI NG OFFI CER VWEBB: Well, | nean, you
know, can you just ask her if she can hear it
or howloud it is. | nmean, | don't knowif
she'd be able to sleep or not.

M5. ROBBINS: She would know if she coul d
sl eep based off of the sound, which I'mtrying
to establish how loud it is based on her
experi ence.

HEARI NG OFFI CER WEBB: Okay. All right.
Go ahead.

MR. PETRUSKA: Well, no. | still object,
and if you've already ruled that we're | ooking
at specul ati on here about whet her she can and
no foundation has been laid that she's
attenpted to sleep there at any point in tine,.

HEARI NG OFFI CER WEBB: Yeah, | nean, if
you want to get to howloud is it, why don't
you just ask how loud it is.

M5. ROBBINS: Right. And | asked how | oud
it isand I'mtrying to conpare it to her
ability -- like would she be able to do certain
things in the |oft based off of the sound.

THE WTNESS: | would say typically you

Page 28
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) ) Page 29
can't fall asleep if you're hearing words to a

song. And that you would not be able to sleep
know ng you can hear every word to every song.
HEARI NG OFFI CER WEBB: Ckay.
THE WTNESS: |[It's not background.
M5. ROBBINS: Right.
THE W TNESS: Buzzi ng.

Q (By Ms. Robbins) In addition to your
parents, at one point in tine your great aunt |ived
in Doug and Geri's apartnent, correct?

A Correct.

Q And why was your aunt staying in that
apart nent ?

A She was on hospi ce.

Q And whil e she was on hospice staying in
your parent's apartnent, did Copper Fire continue to
play music five nights a week?

A Yes.

Q And did you witness the inpact of the
musi ¢ on your aunt at all?

A Yes. It would nmake her very restl ess.

Q And we've discussed that there's also a
second loft that is also along that sane wall where
Copper Fire is located; is that correct?

A Correct.
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Q And do you know who owns that |oft?

A Well, Geri Boyer owns it but it's rented
by Julie Olet.

Q Have you ever been in Julie's |oft when
the nmusic is playing at Copper Fire?

A Yes.

Q Can you hear the nusic in her loft?

A Yes.

Q Have you ever wal ked by Copper Fire when
the live nusic is playing?

A Yes.

Q And how woul d you descri be the noise from

the street?
MR. PETRUSKA: [|'Il object as irrelevant.
There's nothing to do with whether there's a
nui sance in CGeri Boyer's apartnent.
M5. ROBBINS: It has to do with whether --
the I evel of noise comng fromthe bar.
HEARI NG OFFI CER WEBB: 1'd say it's
rel evant, too, in a sense. Go ahead.
THE WTNESS: Yeah, it's very regular |'m
out downtown regul arly.
Q (By Ms. Robbins) So can you hear the noise
fromthe street?

A Yes.
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Page 31
Q Can you have a normal conversation outside
t he bar?
A Not typically. | was there for
Cctoberfest and we were trying to have a
conversation, and we had to nove.
Q Have you ever conpl ai ned about the noise?

A Yes.

Q To the police?

A Yes.

Q And to your know edge, did Copper Fire
I nstall any sound deafeni ng devices?

A Not to ny know edge.

Q To your know edge, did Copper Fire stop
pl ayi ng anplified bands?

A Not to ny know edge.

Q And based on your experience, has Copper
Fire reduced the sound comng fromthe nusic playing

i nside the restaurant?

A Li ke in general ?
Q Yes.
A No.

M5. ROBBINS: No further questions.
CROSS- EXAM NATI ON
BY MR PETRUSKA:

Q So, | want to make sure | understand your
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testinmony. You swore under oath that the nmusic is

Page 32

so loud in the apartnent that you have to raise your

voi ce to have a conversation:; is that correct?

A Correct.

Q You' re an engi neer, correct?

A |'' m not an engi neer.

Q You work for an engi neering conpany?

A | do.

Q Have you ever heard what deci bel |evels
are?

A | have.

Q Ckay. Your nother hired an expert,
correct?

A Correct.

Q You know what those deci bel |evels are,
right?

A | do not know what the decibel [evels are.

Q Your testinony is it's so |loud that you

have to turn up the TV, is that correct?

A Correct.

Q Ckay. And it's your testinony that when
your aunt was dying, Geri decided to nove her into
this place where every single night there's noise
that's so loud, that's so |oud that you can't even

tal k? That was her deci sion?
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A That was her decision. That's a
conpassi onat e deci si on.

Q Know ng that there's going to be a noise
that is so loud that irritates you all, you're going
to nove in a dying woman?

A Where el se was she supposed to go?

Q Well, where do you live?

A | Iive down the hall.

Q Ri ght next -- Julie Olet wll testify
today, correct?

A | do not know what the plan is.

Q | think | saw her. But she has an
apartnment upstairs, doesn't she?

A She does.

Q And she doesn't stay there very often,
correct?

A She stays there regularly.

Q Ckay. We'll talk to her about how often
she's there. That could have been an option al so?

A You don't nove a famly nenber in wth a
nei ghbor .

Q | f the neighbor is not there, could you
put her there?

A She was there.

Q Your nother's apartnent, you've been in it
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. Page 34
nuner ous ti nes, correct?

A Yes.

Q Let me show what's been marked as Exhibit
R-31, 32, 33, 34, 35 and 36.

(Respondents' Exhibits R-31, R 32, R 33, R34, R 35
and R-36 nmarked.)

Q (By M. Petruska) Have you seen the walls
i n her apartnent?

A | have.

Q How do those wal |l s get exposed?

A They were |ike that when they noved in.

Q Real | y? You don't think your nother's
going to testify that they took off the plaster?

A That's the only way |'ve ever seen the
wal | s.

Q Ckay. But if your nother testifies that
they renoved the plaster and exposed the walls, you
won't disagree with your nother, will you?

A | don't believe there's any cause for a
di sagreenent .

Q Ckay. In the process, if they created --
do you agree there's nunerous holes in the brick
wal | on your nother's side of the apartnent?

A There are -- | don't think they're hol es,

no. It's plaster or nortar that's not there but it
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doesn't go all the way through.

Q And have you investigated whet her any of
those holes go all the away through?

A | have not .

Q Ckay. Had your nother done anything in
the six years to correct these pictures and fix the
holes in her wall?

A Not -- that's not ny purview | have no
i dea. But our office does have plaster and there's
no exposed brick on that wall.

Q kay. And in that office, there was --
were you there when the sound testing was done with
t he j ukebox pl ayi ng?

A | don't know what you're referring to.

Q Ckay. There was -- just want to nake
sure. Wen you're in the office with the lights --
overhead lights on and with the plaster walls, can
you hear anything going on over at Copper Fire?

A When there's nusic playing.

Q So when your people are -- you're talking
about just the jukebox too, the jukebox playing or
just live nusic?

A |*ve never -- | don't know that |'ve ever
heard a | ukebox.

Q Ckay.

Page 35
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A | believe we've had one problemw th March
Madness TVs being too loud and | think during the
day. And also | think St. Patrick's Day, but those
were the only anonalies to normal business.
Q Ckay. So for six years your nother has
lived with noise that is so |loud that they can't
speak and they can't listen to TV. She's done
nothing to fix the apartnent, correct?
A Not to ny know edge.
M5. ROBBINS: bjection. Msstates the

t esti nony.

Q (By M. Petruska) Is that correct?
HEARI NG OFFI CER VEEBB:  Par don ne?
M5. ROBBINS: | said objection, msstates

t esti nony.

HEARI NG OFFI CER WEBB: Coul d you repeat

t he questi on.

MR. PETRUSKA: Yes.

Q (By M. Petruska) For six years, your
not her has lived in an apartnent where she clains
that the noise is so loud that she has to raise her
voi ce to speak and she can't watch TV. But she's
done nothing to fix her side of the apartnent.

M5. ROBBINS: bjection. M stakes the

testi nony.
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Q (By M. Petruska) Is that correct?

HEARI NG OFFI CER WEBB: Well, | think you
have a couple of questions there. Can you --
do you want to split them up?

Q (By M. Petruska) For six years, your
not her has lived in an apartnent where you're saying
the noise is so |oud that you have to rai se your
voi ce to speak, correct?

A Well, she doesn't live in an apartnent.
But you do have to raise your voice to speak.

Q And for six years, she's lived in a
resi dence where the nusic from Copper Fire is so
| oud that you have turn up the TV to watch TV,
correct?

A Correct.

Q And in that six years, are you aware of
one thing that your nother has done to address the
sound in her apartnent?

M5. ROBBINS: bjection. He said six
years, she's lived in the apartnent for nore
than six years.

HEARI NG OFFI CER WEBB: For nore than six
year s?

M5. ROBBINS: Yes. W' ve established

t hrough Ms. Boyer's testinony that the Boyers
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have lived in the |loft for nore than six years.

HEARI NG OFFI CER WEBB: Can you j ust
rephrase the question?

Q (By M. Petruska) For the six years that
your nother clains that the noise is so | oud that
she can't watch TV and she can't talk, are you aware
of one thing she's done on her side to address the
sound?

A | "' m not aware of anyt hing.

Q And do you think that's reasonabl e?

A Well, it's not -- the sound isn't com ng
from her

Q But if it's interfering with her life,
woul d she really nove in a dying aunt? Wuld she do
t hat ?

A Again, she -- when people are on their
death bed, there's not a I ot of choices of where
you're going to put them

Q There's no -- there was no ot her choice
ot her than her apartnent?

A No.

Q Ckay. Does your nother have a place she
goes to on the weekends?

A Now she does, yes.

Q Ch, she's had that for awhile, hasn't she?
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there other restaurants and bars downt own?

A There's a | ot of restaurants and bars
downt own.

Q When you wal k around, do you hear nusic
pl ayi ng?

A Not to the level that Copper Fire's nusic
pl ays.
Q But do you hear nusic?

A Yes.

Page 39

A A coupl e of years.

Q When the aunt was dying, did Geri have a
pl ace she could go on weekends?

A | don't know. | don't have the tinme frane
of when the house was conpl et ed.

Q Okay. Woul d that have been an option if
she had anot her pl ace?

A Wel |, she doesn't live there regularly.

M5. ROBBINS: Objection. Calls for

specul ati on.

A So you can't | eave a dying person al one.

Q (By M. Petruska) If she were to go with
her to that place, would that be an option to nove
t he dyi ng aunt?

A It was not at the tine.

Q Ckay. Furthernore, this is downtown. Are
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Q Ckay. In fact, you hear cars roll by?

A Al the tine.

Q And when those cars roll by, are sone of
t hem bl ari ng nusi c?

A They are.

Q Do you hear that when you're wal ki ng down

the street?

A Yes. But it is not constant.
Q Have you been to the Bi g Daddy's?
A Yes.
Q Have you heard the nusic there?
A Yes.
Q It is |oud?
A Yes.
Q Have you been to --
A But | cannot hear their nusic fromny
house.
Q Ch, you can't? Really?
Big Daddy's nusic? No, it's a block away
Fascinating. That's all the questions I
have.

M5. ROBBINS: M. Boyer, | just have a fe
fol |l ow-up questions.
REDI RECT EXAM NATI ON BY Ms. ROBBI NS:

Q Did your aunt have any other place to go
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other than living wth your parents?

A She did not, no.

of fi ce, does have plaster on the wall, correct?

A Correct.

Q And in the office, the band -- when live
musi ¢ was playing, you can hear the nusic in the
of fice?

A Correct.

HEARI NG OFFI CER WEBB: Ckay.
MR. PETRUSKA: None from ne.
HEARI NG OFFI CER VWEBB: You nay cal | your
next w tness.
MR. JACOBER: Thank you. We will call
Geri Boyer at this tine.
HEARI NG OFFI CER VWEBB: Wbul d the Court
Reporter please swear in the wtness?
(Geri Boyer sworn.)
DI RECT EXAM NATI ON
BY MR JACOBER:
Q Good nor ni ng.
A Good nor ni ng.
Q Coul d state your nane for the record,

pl ease?

Q And to be clear, the office, the Kaskaskia

M5. ROBBINS: Okay. No further questions.
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A Geri Ell en Boyer.

Q Coul d you spell your |ast nane?

A B-O Y-E-R

Q Ckay if | call you Geri?

A Yes, of course.

Q What ' s your hi ghest |evel of education,
Geri ?

A Mast er' s degr ee.

Q | n what ?

A Past oral study.

Q Ckay. Wiat is your current occupation?

A |"'ma civil engineer.

Q So you have an engi neering degree as well?

A Yes.

Q Are you a licensed engi neer?

A Yes.

Q Where do you hol d engi neering |icenses?

A Ch Lord, all over the place. M nnesota,
M ssouri, Illinois, Indiana, Kentucky, |owa, naybe

Nebraska to nanme a few. \Werever we work or we have
a project that we need it.

Q Ckay. And have your professional |icenses
ever been the subject of any disciplinary
pr oceedi ngs?

A No.
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Q Sorry, have to ask.

A That's fine.
Q It's part of the deal. What is it that

you do for a living?

A Well, right now, | manage an engi neering
conpany that I own. | do alittle bit of roadway
design still, but nostly just oversee staff and
of fices.

Q Okay. You have a laser pointer there if

you want to use it.

A Ch yeah, | see it.

Q Yeah. |'mshowi ng you what's -- what wl|
be marked as Denonstrative Exhibit 3. Is that a

fl oor plan of your engineering conpany?

A Yes.
Q What's the nane of your engineering
conpany?

A Kaskaski a Engi neeri ng G oup.

Q | s Kaskaski a Engi neering G-oup a
m nority-owned busi ness?

A It's a woman- owned busi ness.

Q A woman- owned busi ness. Thank you. So
can you point on there and show us where Main Street
runs on that picture?

A Okay. Let's see. So Main Street is
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right -- right here.

Q Ckay.

HEARI NG OFFI CER WEBB: | can't read from
that far away but | assune it says Main Street
on there sonmewhere?

MR JACOBER: It doesn't. That's why --

HEARI NG OFFI CER WEBB: Onh, it doesn't.

MR JACOBER: You know what, 'l --

THE WTNESS: So here's all the doors.
This goes into the office, this goes into the
stairwell to get to the loft. And this is a
private entrance into the office from Main
Street.

HEARI NG OFFI CER WEBB: (kay. So Main
Street is the far right side.

THE W TNESS. Yes.

HEARI NG OFFI CER WEBB: The road on the far
right side of the Exhibit?

THE WTNESS: Correct. There's a really
wi de sidewal k between Main Street pavenent and
t he buil di ng.

Q (By M. Jacober) So when you bought the
bui | di ng that Kaskaski a Engi neeri ng occupi es and
renovated it, what was next door where it's noted on

t he upper right-hand corner of Denonstrative 3 that
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t he Copper Fire band sets up?

A Qui znos restaurant was there.

Q So is the wall along the top portion of
Kaskaskia, is that a brick wall?

A It is a brick wall wth plaster.

Q Wth plaster over it?

A Uh- huh, uh- huh.

Q When the buil ding was renovated, did you
do anything in the way of sound mtigation in that
renovation?

A No, | nean, we have -- we put carpet in so

that it would absorb sonme of the sound. W have LED
lighting so it doesn't emt that sound that old
lighting used to. But no, we didn't -- we nmade sure
there was carpet instead of tile so that it would
absorb sonme of the sound.

Q But you didn't put any special insulation
in along that wall to absorb any sound?

A No, because it was -- you know, when we
were renovating that building, you could see how
quiet that building was. | nean, it's really a well
constructed buil di ng.

Q Is it an old building?

A It is. | nmean, the two buildings, the

building to the top is older than the buil ding
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that's at the -- on the bottom So you can see |ike
here is the chase of where there was two brick walls
wWth an air space in between. So this is a
different building than this. This building is
definitely older than this building.

Q Ckay. And perhaps to help try to
visualize it, I'"'mgoing to hold up Denonstrative 1.
This is the street elevation of the front of the
Kaskaski a Engi neering building and the Witer's

Lofts. And then this is where Copper Fire is,

correct?
A Correct. And so you can see this roof
change. So, this is the wall, that wall chase

bet ween the two buil di ngs.

Q And was this -- this -- you're saying this
building is ol der?

A |"msaying this building right here is an
ol der building than this building. This building
was built like late 1700s and this was built in the
1800s.

HEARI NG OFFI CER WEBB: So, let ne just sum
up for people reading the transcript. The
portion of the building that is next to Copper
Fire is the older portion and the part on the

left side of the exhibit that's away from
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Copper Fire is the newer portion of the

bui | di ng.

THE W TNESS: Correct.

Q (By M. Jacober) And, at sone point in
time, did these becone one building or did you join
theminto one buil di ng?

A No. Sone tinme, way before | owned the
bui |l ding, they faced the building with brick to nmake
it look I'ike one building and they opened up in sone
areas the building in between, you know, the wall in
bet ween these two buil di ngs.

Q Ckay. So, there's a brick facade across
the front of it?

A Correct.

Q To make it look like it's one building
but --

A It's really two buil di ngs.

Q -- in actuality, it's two buildings. |Is

there one address or two addresses?

A Just one.

Q Thank you. Now, you currently live in a
buil di ng that you own, correct?

A Correct, ny husband and I own it.

Q And you've naned it The Witers' Lofts?

A It was named The Witers' Loft before we
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purchased it, so we kept the nane.

Q Ckay. |'m show ng you Denonstrative 2 and
want to kind of talk through this a little bit. And
the orientation of this is different than the other
one.

A It's actually not. It's exactly the sane
orientation.

Q Ch, it is?

A Yeah, Main Street is right up here.

Q Ch, yeah. | guess you're right. |'m not
a spatial person.

A Yeah.

Q Not an engineer. |If you could, point on
Denonstrative 2 with the | aser pointer and show us
where you live?

A So we live -- this would be the upper part
of the building here. W live in Loft -- or Suite
230. That's next to the Copper Fire wall.

Q So does The Witers' Loft suites, and
specifically your suite, the wall to -- | guess,

that's the south, right?

A This is the west wall.
Q The west wall. OCkay. Does the west
wal | -- does that share a wall wth the building

that Copper Fire is located in?
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A Right. It shares an entire wall the

entire length of our wall, of our loft, is shared
wth -- it shares a wall wth Copper Fire. | nean,
|"'mnot really sure because we never opened up -- |
mean, we didn't open up this wall. So I'mjust
assumng -- |I'mjust assumng that this is just like
this because all | can do is go for how they used to
build buildings in that tinme period, is that there
was a -- there was a wall and then there was space
and then there was another wall. But | do know that
inJulie's loft there is a truss systemthat was
built to hold up the wall of our building when they
tore the old building down that was -- that is not
Copper Fire that used to be there. Wen they tore

t hat building down and then they built the Copper
Fire building. So |I'massumng that that -- this

IS -- it's a shared -- it's the sane wall. | don't

know for sure.

Q So, it could have an air space in between
t here?

A It could or it may not. | don't know.

Q But to the best of your know edge, no one

has drilled through walls to figure that out?
A No.
Q Ckay. Wien did you nove in to Suite 2307?
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A I n 2008.

Q And you live there with your husband,

Doug, correct?

A Correct.

Q VWhat was the building Iike in 2008 or |
guess a little bit before then when you were
renovating to nove in?

A So, we bought our loft froma devel oper
that was renovating this building. So, we didn't
own the building when we noved in. So, the
devel oper was renovating this building. W bought
this loft wwthin the building. And so when we noved
in, we had one finished loft, ours, and the rest of
the building was just a disaster. It still | ooked
like -- it was torn up. It was an old building. It
didn't have any walls or anything so. And he was in
the process of renovating the rest of the building.

Q And did he eventually run out of noney?

A Yeah, he was struggling wth noney. So,
nmy brothers are contractors, so ny brothers and | --
so we lived in this loft, in Loft 230, which is on
the top of this drawing. So, ny brothers and |
bought this entire space. It was not finished. So
we bought this entire space and we finished off

these three lofts so that we could infuse himwth
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sone noney so that he woul d have enough noney to get

out of trouble. But then he ended up still going
bankrupt. But he had finished three of the four
| ofts upstairs at that tine.

Q When say upstairs, do you nean the third
fl oor?

A Third fl oor, yeah.

HEARI NG OFFI CER WEBB: So, you renovated

the entire second fl oor except for Suite 2307

THE WTNESS: Yes. This was done for us
by the devel oper. Yeah.
HEARI NG OFFI CER VEBB: (kay.

Q (By M. Jacober) So, did you purchase
Suite 230 when it was finished or when it was being
construct ed?

A When it was finished. W got to have a
say in what went in there, in the [ayout.

Q Were you in the space before it was --

bef ore construction started?

A Did I walk in the space?
Q Yes?
A O course, yes.

Q This brick wall, this is the exposed brick
wal | that we've al ready seen sone pictures of,

correct?
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A Correct.
Q What was that wall |ike before renovation
began?
A It was an exposed brick wall. W didn't

do anything to the wall.

Q |s that part of the esthetics --

A Qovi ousl y.

Q -- of your loft?

A Qoviously, | nean, that's why the |loft is
so stunning is that you walk in and there's this big
exposed brick wall. And, you know, it |ooks |like a
New York loft. | nean, when pizza delivery people
come, they say, gee, this looks like it's New York
Cty. Yeah, it does. |It's areally beautiful
space.

Q And at sone point after the original
devel oper had financial problens, did you buy the
entire buil ding?

A Ri ght. He decl ared bankruptcy and the
attorney that | was working with at the tinme had on
anot her case bought a building straight fromthe
bankruptcy judge. And so that's what we did. W
ended up -- the chief federal bankruptcy judge for
this region was an investor in this building, and

she wasn't crazy about this building, this all going
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out to the public. So, they all agreed that we

could buy it straight fromthe bankruptcy judge,
which is what we did.

Q And then you finished the renovation?
A We finished the renovati on.
Q How nmany | oft units are or suites are in

this building total ?

A There is eight in the building total. But
not all eight function as lofts anynore. Only seven
function as |ofts because at -- at, you know, a
coupl e years ago, we closed down this Airbnb. This
Suite 215 was an Airbnb. | actually built it out
for my nother and then she died |ike six nonths
after we built this out. So we turned this into an
Airbnb. W closed it down a couple years ago when
we were building the | ake house so that | could
| eave on the weekend. So, there was no way to keep
it up. And then Rebecca bought this loft, too, and
joined it with hers.

Q kay. So, Suite 215 no | onger exists?

A It exists as part of 220.

Q 2207

A Yeah.

Q What about Suite 210? |Is that an existing
| of t ?
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A Yes.

Q Does soneone live there?

A Yes.

Q Do you own it and rent to themor do they
own it?

A 210 is actually owned by ny brothers.

Q And do they rent it out?

A Yes. They rent it.

Q Ckay. And then on the third floor, how
many suites are there?

A We have four suites. And they're all
owned by nme and we rent -- by Doug and I, and we
rent themall.

Q You rent themall. And are there any on
the first floor?

A No, just the office.

Q The ground floor is where Kaskaskia is,
correct?

A Yeah.

Q So where did you live before 2008?

A We lived on Signal H Il Boul evard, an old

nei ghborhood in Belleville on the very West End in
an ol d brick house.
Q And what pronpted you and Doug to want to

nmove to downtown Belleville?
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A Actually, | had just finished wal king
across Spain. | backpacked across Spain on the
Cam no de Santiago, and | had this revelation on 30
days on this trail that wwth only a backpack, that
we didn't really need all the stuff that we had and
that we should sinmplify our lives. So, | convinced
Doug that we should sell our big house and nove
downtown into a loft. And | had an office in
downtown in another building, and | was really
active in Main Street and devel opi ng, you know,
downtown. We did |ot of streetscape work as
an engineering firm So, | believe in devel opi ng
downt own.

Q And | apol ogi ze for doing this to you, but
| want to go back to this brick wall. You said that
it's stunning when you wal ked in. And |I've been
there, it is. It grabs your attention. |Is there
anyt hing you could do w thout destroying that
esthetic of your loft to install sound deadeni ng
devices in your |oft to prevent the sound from
Copper Fire fromcomng into your |oft?

A | don't believe there's anything that |
can do that wouldn't hurt the esthetic of it. So,
Julie's loft is all brick wall, too. So, on the

| oft right above us, which is 330. So, the reason
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that we didn't entertain covering with it with

drywal | is because the downstairs office is a brick
wal | covered with plaster, so it's got a covering
and it's just as loud down there as it is up in our
|l oft. So, what good is that going to do us? It
doesn't seem 1like, logical.

Q Thank you.

A You know, can | add sonething el se?
Q Pl ease.
A So, | actually -- | do noise analysis on

hi ghways. And, so, when we do noi se anal ysis on
hi ghways, the noise that cones froma hi ghway and we
determ ne what all the receptors are, what hone

al ong the highway is going to hear that noi se.

Noise is mtigated at the source. |It's not
mtigated at the receptors. So, you know, | nean,
that's -- an engineering analysis is always done at

the source. And so when we are trying to mtigate
noi se on a highway, we say what can we do on the

hi ghway to mtigate this noise so it doesn't bother
the receptors. W don't go to every receptor and
say, like, what can you do to your house so that
you're not inpacted by this highway noise. You
mtigate noi se at the source.

Q | s that why when you drive along the
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hi ghway t hat goes through a densely popul ated area

you see those really tall fences with --

A Noi se - -

Q -- kind of |ouvers on thenf

A Right. O a noise wall. Sonething that's
going to break -- that's going to break the sound.

Q That breaks the wave patterns up so it's

not as | oud?

A Ri ght .

Q | f you recall, when did Copper Fire nove
I n next door?

A | think it was sonetinme in 2018. | don't
remenber what part of the year.

Q And at the tinme Copper Fire noved in, were
you living in Suite 2307?

A Yes.

Q And was Kaskaski a Engi neeri ng occupyi ng
the ground fl oor?

A Yes.

Q Directly belowit. And did you have
renters on the top floor?

A Julie, she's been -- | don't know how | ong
she's been renting fromne, but it's been a | ong
tine.

Q Been a long tine.
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A Yeah. ragess
Q And actually, | think what | want to do
here is have you |l ook in that binder in front of
you.
A Can | go get ny gl asses?
Q Sur e.
A Or can you -- do you see themsitting out?
Sorry, | can't see without them Do you see them
t here?
Q | don't see themand | don't want to go

t hrough your bag.
A Ckay. Wiere am | | ooking?
Q Turn to Exhibit 1, first Tab 1, in your
book.
(Conpl ai nants' Exhibit 1 marked.)
THE W TNESS: Ckay.
Q (By M. Jacober) And is this the warranty
deed for The Witer's Loft?
A Yes.
Q And it's granted by the G.K Devel opnent,
LLC, to Doug Boyer and Geri Boyer; is that correct?
A Correct.
Q And this shows that you bought the
buil di ng or the deed was purported, at |east, on

Decenber 26th of 2007. Does that sound right?
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A This -- let ne make sure that this isn't

when we bought our loft and not the whole -- this
was not the whole building, | don't think.

Q That's when you bought Suite 2307

A Ri ght. Because that parcel nunber,
per manent index nunber, that's the nunber just for
our |oft.

Q Ckay.

A So, this is when we bought our |oft.

Q When you bought your |oft?

A Unh- huh, uh-huh. In 2007, we noved in in
Decenber; so, we noved in in 2008.

Q Great. Thank you. So, you think Copper
Fire opened for business sonetinme in 20187

A | think so because | know at the end of
2017 that | was talking to ny attorney about please

send a letter to the city saying that we have

concerns about this -- this restaurant going in
her e.

Q What were your concerns?

A Well, we were concerned that there was

going to be noise that we could hear and that it
woul d di sturb, not only the office, but it would
di sturb us. And just are they | ooking at noise

mtigation, are they thinking about this kind of
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stuff.
Q Did you try to talk to them about noi se
mtigation?

A | don't think | ever tal ked to Renae about

Q Before -- before they opened?

A | don't -- the only tinme that | ever
tal ked -- we ever had a thing before they opened is
that at one point they were going -- trying to take
the plaster off of their brick wall and the office
was in -- you know, it was daytinme. And ny staff is
i ke, you gotta nake that stop. Like, |
nmean, engi neers have to think. So, like, you got to
make that stop, we can't think. So, then I went
over and said could you do this at night? 1|s there
a way to do it at night because it's too |oud for ny
staff.

Q VWhat were they doi ng?

A They were chipping the plaster off of the
wal | s or sonething. They were working on our conmobn
wal | .

Q Understood. And was -- it's going to
sound i ke an odd question. Are you aware of
whet her Copper Fire knew you were next door?

A Ch, | nean, yeah, they obviously knew.
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The Witers' Loft, | nean, the Witers' Loft is the

first loft building dommtown. So, there's articles
in the paper about it, you know, everybody knew t hat
that |oft building was there. They -- Renae owns
the buil ding next door, she knew what it was.

Q Ckay. So, you've tal ked about sone

construction noise. D d that go away?

A Yeah, they were -- | think it was their
son and he was very nice to say, yeah, |I'll stop.

Q And that -- it wasn't a probl em agai n?

A W -- no, it wasn't a probl em again.

Q After the bar opened, was there noise --

were there noise problens pretty nuch i mredi atel y?
A There's never been -- there wasn't noise
problens until they started having bands, with the

|ive bands there. And | don't renenber when that

was -- | nean, when Copper Fire is operating wthout
a band, even though it's loud in there, it's -- we
can't hear anything. |It's just the bands that we

can hear. And | don't renenber when those bands
started.

Q And Geri, there's already been sone
argunent fromthe Respondents that your goal is
to -- is for Copper Fire to make no noise; is that

true?
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A | would like to not hear the bands.
That's true.
Q In your |oft?
A In ny loft. In ny loft, in ny bedroom --
even if it was just in the bedroom | would Iove
not to hear the bands. But as far as, |ike,
noise -- | nean, we live dowmntown. Although it's a

very solid building so we don't hear a |lot of noise
inside if the windows are shut, obviously. |It's not
a loud building. It's a pretty quiet place to live,
believe or it or not. But |ike, you know, when we
tal k about, like, is there -- yeah, you can hear the
cars go by here. You can hear cars go by then but
it's a fleeting sound. So, we know we're going to
hear sonme sound. W just don't want to hear -- we
don't want to be able to sing along with a band
every Wednesday, Thursday, Friday, Saturday Sunday.
Q And can you sign along with the band

Wednesday, Thursday --

A O course.
Q -- Friday, Saturday, Sunday?
A Yeah. | really used to |ove '70s nusic

but | seriously hate it now.
Q So, the noise nuisance that cones into

your loft, that started once the |ive bands started,
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not just when Copper Fire opened?

A No. Nuh-uh. It just started when the
live bands started. Again, we can't -- |ike at
l unch, their lunchtinme crowd, they don't have a band
at the lunchtinme cromd. | nean, if you walk in
there, | nean, the stereo's still playing and

everything or whatever it is. But nusic is still

playing. W can't hear any of that. It's just the
bands.

Q Ampl i fied bands that they have --

A Ri ght .

Q -- Wednesday t hrough Sunday?

A Ri ght .

Q So, when those bands are playing and
you're in your loft, can you have a nor nal
conversation with soneone who's in the loft?

A No, you can't.

Q Do you have to --

A You just have to talk like this. Like I'm
talking to you right now. You can't just say, |ike,
hey honey, how s it going. No. No, you can't do
t hat because he -- you can't hear each other.

Q You have to project your voice.

A You have to project your voice. Wich is

why everybody thinks I'myelling now at the office.
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It's, like, sorry, | just have to project all the
time,
Q Can you watch TV at what you woul d
consi der a normal |evel?
A | don't even know what a normal |evel is.
No, you have to turn the television -- | nean, |iKke,

let's say 30, in the 30s on your TV. And it's, you
know, it's not really a great way to watch

tel evision, where the television is battling nusic.
That's why you don't run the stereo and the -- or
Al exa playing nmusic and your TV at the sane tine.
It's nmaddeni ng.

Q And then you have commercials that are
exceptionally loud, aren't they?

A Yeah.

Q | don't know how they do that. Can you
listen to your own nusic?

A Oh, no. | nmean, |I've tried to, like --
have really tried to find ways around it. So |
started wearing headphones to bed. So, that
listening -- maybe listening to a podcast or ny own
musi ¢ woul d block out their nmusic. It doesn't bl ock
it out, it just makes you nmadder, you know.

Q Can you sit and read a book?

A No, | can't -- no, | nean, it's just
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constant. [It's just constant nusic. | nean, |

t hi nk sone people probably can. | nean, ny office
doesn't even have nusic on. You know how sone

of fices have |ike nmusic going in the background or
sonebody will have -- no, we don't -- because, you
know, we don't play nusic because we're engineers
and everybody's thinking, you know. But |I can't, |
just can't do that.

Q Now, speaking of your office, and | see
that you have a study in your suite, is that set up
as a hone office for you?

A No, it is not. It actually is a study.
It's got bookcases fromfloor to ceiling with books
and everything, but right now, it's got also bunk
beds for boys, so.

Q Those boys your grandki ds?

A Yeah, ny grandsons.

Q So, we're back to Denonstrative Nunber 3,
and this is the schematic drawi ng of Kaskaski a
Engi neeri ng?

A Uh- huh

Q Wth Copper Fire being set up in the upper
ri ght hand corner. Can you show where your
I ndi vidual office is in Kaskaskia on here?

A M ne?
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Q Yes.
A Well, | used to be here in the front; and
now, |'m back here. |'ve taken these three offices,

|'ve take this whol e space. Because it's quiet back
t here.

Q And, so, if you need to work in the
eveni ng or on the weekends in your hone, you go down
to your office?

A Right. | go to the office. | don't -- on
Wednesday, Thursday, | don't go hone. Like | just
stay at the office. It's quiet there. | nean, it's
not great for our marriage but it helps ny sanity.
It's super quiet, and I work down there.

Q And when say you don't go honme, how | ate
do you stay in on the office on Wednesday and
Thur sday ni ght s?

A 9: 00 o' cl ock.

Q Go honme and try to go bed?

A No, | go hone and | get the dogs, | can go
for areally long walk to try to tire all of us out
and then go to bed.

Q |s that different than what you did before
Copper Fire had nusic playing on Wednesday and
Thur sday ni ghts?

A Yeah. | nean, | would go hone and we'd
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make dinner. W don't eat dinners or anything

anynore. W don't have dinners.
Q Has the nusic at Copper Fire that you hear
in your loft, has that altered your sleep schedul e?
A Well, | stay up later, obviously, than I
used to. | nean, it's affected ny sleep schedul e.
| don't sleep nearly as well as | used to. Minly
because | got so used to -- now, |'mnow so used to

havi ng ear phones in to try to block it, and that's

just terrible for your sleep. So, | nean, |'ma
meditator. | teach neditation. So, | neditate
every norning. | used to neditate every eveni ng,

but | don't neditate any evenings any nore. |

actually could in the office, but for sone reason,

|"mjust |like -- know ng what the situation is and
everything, I'mjust like forget it.
Q So, | think we've tal ked about nopst

everything, but I want to make sure we hit on all of
it. Can't have a nornmal conversation in your |oft
while the nusic is playing at Copper Fire. You
can't watch TV at a normal level. You can't listen
to your own nusic. You can't sit and read a book.
You can't go to sleep without having to work around
it. You nentioned your grandchildren; you have two

gr andsons?
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A Thr ee.
Q Three. How old are they?
A Let's see they are: seven, eight, and --
no, they're six, seven and ni ne.
Q Are they with you and Doug a | ot?
A They're with us every weekend. Every
Friday night to sonetine on Saturday.
Q Can they sleep in your loft?
A | mean, they can't go to sleep before the

musi ¢ stops. They can't fall asleep. Now, okay,
there's a first grader, a second grader and fourth
grader, okay? So, they go to bed nowwith their
tablets. | nean, it's terrible, and their parents
knew that | would get in a lot of trouble, but it's
the only way they can stay there. Their parents
know we have a problemw th Copper Fire noise, but
they have no idea. But | want to nake sure | have
them and they're yeah -- they just stay up a late,
and | don't keep thema lot there anynore. | take
themto our -- the | ake house that we built to get
away fromthis,

Q And we'll get to the | ake house in a
little bit.

A But, | nean, when this all started, they

were little. And, so, yeah, it was -- it was real
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hard to have little ones with the noise, you know

It's like they want to go -- they're tired; they
want to go to sleep; and, you know, there's noise.

Q And they're not able to go sl eep, and does
that inpact themthe next day?

A Oh, yeah, they're |like crazy people.

Q Anyt hi ng el se of how the sound or the |ive
musi ¢ you hear in your loft from Copper Fire, is
there any other inpact on your life?

A | mean, | can tell you that -- to ne, it
feels Ii ke Chinese water torture. | nean, a drip of
water, that's no big deal, right? But if it's
constant and it never stops, it becones torture,
right? That's how | feel about our loft. Doug is
the sane way. He'll be here later, of course,
because he's teaching high school, but it's just --
| mean, | don't |like our loft anynore. Like, |
| oved |iving downtown, and | do believe in small
busi ness, and | don't want anything to happen to
Copper Fire except that | just want -- | just want
sone peace in our house.

W'll really mserable. It's hard
for nme to even clean this place anynore, because |
just -- | hate it. | don't want to |live there

anynore, and | can't sell a building that has noi se;
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and there's no way to even not know about it because

it's everywhere on Facebook and everything that it's

so | oud over there, so.

Q So, it's taken away your |ove of your
hone?

A OCh, of course.

Q Now, at sonme point in tine -- I['msorry, |

ski pped one thing. Have you tried to host a dinner

party?
A W don't host --
Q Since the nusic started at Copper Fire?
A No.
Q Could you, if you wanted to?

A No. The thing is that that we have had
people over. And this is why don't we host dinner
parties or anything. W do -- we have had people
over and this is what happens. OCh ny God, it is
| oud. That nusic is loud. | know. Wy don't you
call the police? Tried to call the police. Wy

don't you conplain to then? Have. It's |like people

don't understand, |ike, we have no power in this at
all. No power to nake it better. There's just no
power init. So, like, you just feel like an idiot,
yeah, | know we're living with this, and we have

no -- we have nothing el se we can do. W can

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

) . . Page 71
have -- |ike we do sell large parties at auctions,

i ke Becca went to the Menorial Foundation Auction
and golf tournanent today. W'II|l sell a big party
there. You can have a big party if you get people
in before the nusic starts. Because then, you know,
you invite 50 to 75 people, they can be | oud enough
where you can't hear the noise next door. So, you
can do that but have to be strategic about it.

Q You got to tinme it right?

A Yeah, uh-huh.

Q Now, at sone point in time, your aunt,
regrettably, becane very ill?
A It's actually Doug's aunt, but, yeah, ny

aunt as wel | .
Q Ckay. Doug's aunt becone very ill. D d
she have any famly in the area besi des you guys?
A She's never married. She never -- of
course, didn't have any children. No, there was no
pl ace for her to go. Doug's nomwas still alive,
but Doug's nomlives with Doug's sister, so she's
[ i ke, we cannot take her. |I'm Ilike, | know. No, |
can definitely take her, but it was she noved in
| ate Novenber, | think, early Decenber. So, it is
at Christmas tinme. So, yeah, there's no place for

her to go. O course, we took her. W had hospice
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bring -- we ordered a hospice bed right away. But |
know t hat the question was asked, |ike, why couldn't
we -- | don't know if the | ake house was done then
or not. | can't put the tinmefranme together.

But she was living with us because |
still had to work. It's a year in. So, |ike,
bonuses had to be determ ned. W are still
finishing annual reviews. So, | could |like get her
set and run down stairs and do whatever and then
come back and forth and check on her. Make sure she
was fed, when she got her neds and when she needed
them And, plus, at the beginning, she was still
havi ng cheno therapy for the -- just to relieve pain
I n her spine, so, you know, we would have to take
her to St. Louis; and it was -- there's no way we
could do it from anywhere el se.

Q Where did you situate her inside of your
suite?

A Well, the only place we could put her is
right up here in the window And | want to tell
you, she did love that. Because the Christnas tree
was up, and that was one thing she asked when we
were, |ike, what do you think about comng to Iive
with us; and she said do you have a Christnas tree

up? And then the trolley runs on Main Street at
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Christmas tinme; she could hear the trolley, and she

really did love it. And | actually thought, Iike,
she's on enough drugs that maybe she won't hear the
noi se. Like, | actually thought that it was goi ng
to work pretty well, except that not quite enough
drugs until the end.

When did she eventually pass?

Chri stmas Eve.

She was with you for about a nonth?

Just a nonth, yeah.

O » O >» O

Now, did your aunt eventually coment
about the nusic?
MR. PETRUSKA: (bj ection, hearsay.
MR. JACOBER: It's not being offered for
the truth of the matter asserted, Your Honor.

HEARI NG OFFI CER WEBB: Ckay, go ahead.

THE WTNESS: | nean, yes. She asked if |
could turn the music down. I'mlike, | don't
control the music. [It's in the building next

door, so there's nothing we can do. Like, we
would try to turn the TV up loud for her, and
she was sitting really close -- or her bed was
very close to it, but she would be |ike too
much, just turn it off.

Q (By M. Jacober) So, | want to talk you
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about a little bit. Because you nentioned now a

couple of tinmes, it's not that you can't turn the TV
up |l oud enough to hear it; ny understanding is, it's
not that you can't turn your TV loud to hear it over
the nusic, it's that when you do that, you al so have

this conpeting noise that justs start to kind of

overwhel m - -
A Your senses.
Q -- your brain alittle bit? There's just

t oo nmuch goi ng on?

A There's too nuch going on, yeah. | nean,
it's like no one listens to nusic and watches TV, |
don't think. | nean, | couldn't it. | nean, ny dad
woul d never allow that either, so.

Q Most parents won't allow that. GCkay, we
tal ked a | ot about hearing the noise. Can you feel

t he noi se?

A You can.

Q Can you explain howit feels?

A It's like a vibration. [It's definitely a
vibration. It vibrates -- it does vibrate |I don't
know if it's -- | don't knowif it's vibrating the

wall or if it's just the vibration com ng through
the wall; | don't know exactly what it is, but you

can feel it.
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Q Do your dishes rattle in your cupboard?
A No, no.
Q So not that nmuch but you can feel the air

nove a little bit?

A Right, it's |like Doug and | were talKking
about this last night, because I'm |ike, we need to
really think about this. And he's like -- and |'m
not -- and | know you're going to get to it a later,

but I'mnot there as nuch as | used to be but Doug

iIs. He's, like, it's -- even if you couldn't hear
it, you could feel it. Yeah, it's -- there is a
vibration; and | don't know, you know, |ike, for

I nstance, one tine we had Benny who own Benny's
Pizza Pub cone over. He was out on the street, and

he's just l|ike, hey, Copper Fire's nusic is really

loud, et nme cone up. | heard it's loud in your
space; let ne cone up. So, he's just, like, holy
shit. Like this is vibrating the wall. It feels
like the wall is vibrating, but | don't know if the
wall is really vibrating.

Q How about in the Kaskaskia space? Can you

feel 1t in there?

A You know what? | don't know -- | don't
know if | ever sat down there and felt it. | just
walk in, I'm |ike -- and, gone, you know.
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Q Under stood. How nany peopl e does

Kaskaski a enpl oy?

A About 75. They're not all in this office.

Q | understand. And do -- nostly
engineering or inthis office is it kind split
bet ween adm ni strative and engi neeri ng?

A It's split between adm nistrative and
engineering in this office.

Q This is your headquarters?

A It's our headquarters, yeah.

Q And is it nost of where your

adm ni strative staff sits?

A Al

Q All admnistrative staff sits?

A Yeah.

Q Ckay. So, of your engineers -- strike
that. |Is it safe for us to assunme or concl ude that

your adm nistrative staff doesn't really have a | ot
of required weekend work tine?

A Yeah. They -- | don't require any, but
they -- everybody works on the weekend, obviously,
because everybody is trying to neet deadlines. But
the adm nistrative staff, which is all over here in
t hese offices so they have, |ike, sone privacy,

okay, you know, if they're going to work on the
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is all

Q

A
Q

weekend?

Page 77

weekends, they're going to work from hone now.

Ckay.

Unl ess we're doing work together, IiKke,

you know, working on bonuses and all that, we try to
do that together and we try to do that on the

weekend, but then we just work in ny office where

it's quiet.

Q Understood. Are these cubes up here that
| see --

A Ri ght .

Q -- along the west side of the building?

A Yeah.

Q Are those all your engineers?

A Yeah, so you can see that, like, we had --

i nstead, putting cubs in, we just had these walls
built when we were putting in our office, so we
woul d create a cube-like type experience. So, this
-- this is the whol e engi neering side.
Transportation-engineering. This is geotechnical

engi neeri ng back here.

Now, did these engi neers have deadli nes

that sonetinmes mght require themto work over the

O course.

Are they able to cone in and work on the
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weekend in the office?

A They -- they don't.

Q So, they've all have to devel op a hone
syst enf?

A Yeah, of course, at first, | nean, that
they were all devel oped a hone system during Covid
obvi ously, okay? So, then they just continued to
work in there -- on weekends. This whole staff
cones in. They're all back in the office, because
it's nore collaborative for engineers to be in the
office. Not everywhere -- all ny offices are |ike
that. M environnental staff all work from hone,

but this is group, the work that they do there

on the weekends, accept for Bob. Bob, who sits up
here, don't really have a place to work at hone

because he's got grandkids and everything. So,

he' Il come in on the weekends.

Q Do you know if -- has he comented to
you - -

A Oh yeah

Q -- about the noise?

A Bob, a martyr. So he's comments every --

every tinme he does it, he has to tell ne about it.

Q Does he maybe try nove to a different

together, that they work on the -- they work at hone

Page 78
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station?

A No, because everybody has got their
wor kst ations the way they want them

Q Sur e.

A You know?

Q Now, we'd have tal ked about this a little
bit; your goal isn't to prohibit or restrict Copper
Fire fromplaying live nmusic at all, is it?

A No, it's if they could get the noise down.

Q Get the noise --

A Get the sound | evel down.

Q And nore specifically, get it to where you
weren't hearing inside your loft, right?

A Right, we would love that. If we -- if we
even heard nmuffled nusic, it would be better than
what we're hearing now. But we would love it if we
were not hearing nusic all tinme in our |oft.

Q What is that -- so you said "nuffled".
let's make sure we're clear on the record. Wat do

you nmean by nuffl ed?

A You know, there's like -- you can tell
sonething is going on, you know? There's -- but not
i ke every single -- you know, |ike, you can sing

along with every single word.

Q So, you can hear the words? You can hear
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the nel ody? You can hear the beat?

A Absol utel y.

Q Can you hear the crowd?

A You can hear the crowd when it gets --
nostly later in the evening because the crowd gets
really loud. O you can hear sonetines, |ike, the
band on the mc like talking. That's how we know
it'"s like last song. W'IlIl be like, oh, great, the
| ast song.

Q How about when they play Sweet Caroline?

A Ch, Jesus, don't even -- do you know how
many tines they do that that? Sweet Caroline,
everybody sings with it, of course.

Q Ri ght, so then you hear the crowd --

Yes.
-- and the band?
Ri ght .

Any songs |like that --

> O >» O >

Ri ght .

Q That kind of have, |ike, a singal ong
conponent .

A That's the only tinme, you know, we hear
the crowd is when they're singing this Sweet
Caroline or sonething; they're singing with it.

Q Sure. Now, you've nade attenpts, outside
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of filing this action, to resolve this wth
Ms. Eichholz, correct?
A Yes.
Q Ckay. We're going to go through
comruni cations that you had with her. W're going

to start with Exhibit G3, which is in your book

t here.
A It's under 37?
Q Yeah, |I'msorry, it's just under 3.
A kay.
Q "Il be referring to themas C 3 because

we' re the Conpl ai nant.
(Conpl ai nants' Exhibit G 3 nmarked.)

Q (By M. Jacober) So, |et ne know when you
have it.

A | have it, sorry.

Q kay. This is an e-mail string from
March 17 of 2018, correct?

A Yes.

Q Does that refresh your reflection when

Copper Fire opened up?

A Yep.
Q And - -
A It's interesting because it is right at

St. Patrick's Day. That tinme period.
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Q Right, St. Patrick's Day is March 17th. rage e
So, you instantly said -- talk to your architect
about acoustical renediation. To the best of your
know edge, did Copper Fire follow up with you and
say that they've inquired about acoustical
remedi ati on?
A No.
Q W woul d nove CG-3 into evidence as well as

HEARI NG OFFI CER WEBB: Any objections to
ei ther of those?
MR. PETRUSKA: No, no objection.
HEARI NG OFFI CER WEBB: Ckay, C 1 and C 3
are adm tted.
(Conpl ai nants' Exhibits 1 and 3 are admtted onto
the hearing record.)
Q (By M. Jacober) So, on March 17th, GCeri,
do you recall if Copper Fire had a |live band?
A Yes.
Q And everything you expl ai ned al ready about
the live band, could you hear it in your |[oft?
A Yes. And this is -- this is actually --
this was actually at 3:47. So, this is in the
afternoon. So, this was heard -- | nean, we were in

the office, obviously. And, yes, we could hear it
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in the office and we could hear it up in the |oft.

Q Ckay. You understand that there could be
a couple tines a year when they have -- when it's a
hol i day, and there are larger parties, that it m ght
be | ouder than the rest of the year, don't you?

A Absolutely. | think that this just caught
us so off guard. So, if, yes, we realize that, and
if it was even, like, hey, it's -- we're going to
have a big party during the day, can we work
sonething out? Qoviously, | would just tell ny
staff, hey, everybody work from hone tonorrow
because Copper Fire is going to have a | arge band.
We can actually work together like that, but it
can't be like, you know, |ike KSHE outside in the
norning at 6:00 o'clock. It's just, like, hey, we
got to have sone kind of warning because | got to
l et ny tenants know what's goi ng on.

Q Sure. GCkay. |If you could turn to
Exhi bit 4.

(Conpl ai nants' Exhibit G4 marked.)

Q (By M. Jacober) Let ne know when you've
had a chance to review it.

A Yes, | have it, yes.

Q This is an e-mail string between you and

Ms. Eichholz in May of 2018, correct?
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A Correct.

Q And do you recall what pronpted
Ms. Eichholz e-mailing you on May 2nd? Looks I1i ke
you cal l ed her?

A Yes, | must have, uh-huh.

Q Do you renenber --

A | mean, | don't recall calling her, sorry.
But it sounds like it.

Q You don't recall -- so you don't recall
what you call ed her about 1t?

A |"msure | called her about noise. That's
the only thing we tal ked about.

Q You and Ms. Eichholz aren't social friends

or anythi ng?

A No.

Q You don't have anything else to talk
about? So, then you responded on May 3rd, and you
said that your office nanager was there on Friday,
whi ch | guess would be the very end of April 2018.
So, that's about a nonth or so into them being open,
correct?

A Correct.

Q She neasured the sound, | guess, on a
phone deci bel neter --

A Yeah.
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Q -- at 112 decibels. Do you recall being
in your loft on that Friday night? | knowit's a
long tinme --

A Yeah, | don't know. | nean, yes, |'msure
| was, but I don't -- yeah.

Q Ckay.

A | amsure that | was because | didn't have
anywhere el se to go.

Q Ckay. We would nove Exhibit 4 into the
record?

MR, PETRUSKA: No obj ecti on.
HEARI NG OFFI CER VEBB: Exhibit 4 is

adm tt ed.

(Conplaints' Exhibit C4 admtted onto the hearing
record.)

Q (By M. Jacober) In Exhibit 4,
Ms. Eichholz's e-mail to you -- looking at it
specifically, she says "W want to | ook at taverns
tonorrow ni ght and then nmake a decision.™

A Were is that? Are we CG4? O we're in
47

Q |'"msorry, yeah, we're still on 4, and
"1l read the e-mail for the record?

A kay.

Q “"I'msorry | didn't call you back. | was
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as for Copper Fire for admnistrative assistants

cel ebration and then received a call fromclient and
then went back to ny staff. | went hone, nade
dinner and I"mjust sitting dowmn to work with them
We think we may have found sonething, although not
cheap. W want to | ook at Taverns tonorrow ni ght
and then nmake a decision. W didn't have nusic | ast
Saturday. How was the sound?" Wat is Taverns, if
you know?

A That is Tavern's on Main. [It's another
restaurant and bar.

Q Is it close to Kaskaski a?

A It's -- it's about a half a bl ock away on
the other side of the street.

Q Ckay. Not connected to Kaskaski a?

A No.

Q O not connected to the Witers' Loft?

A No.

Q Can you hear Tavern?

A Tavern doesn't have bands. Every now and
t hen, they have an old guy out on the -- outside

pl ayi ng and singing but they don't -- maybe they do
by, |i ke, bands out now and then, but they don't
have mnusi c i nside.

Q Ckay. Not a live nusic place?
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A Uh- huh
Q It's just a bar?
A It's a nice restaurant, and it has bars,
too. |It's got a couple bars with it.

Q Ckay. If you could turn to Exhibit 5.
(Conpl ai nants' Exhibit G5 marked.)

Q (By M. Jacober) This is an e-nail dated
May 18, 2018 fromyou to Ms. Eichholz. D d you --
to the best of your know edge, did you receive
a response to this e-mail ?

A | don't renmenber. |'msorry.

Q And in this, you' re addressing the noise
and asked her to set up a neeting or asked her to
attend a neeting with you and the Mayor's Ofice to
di scuss that problem And then you also said there
were issues with the enpl oyees hanging out in the
back of the building. Do you know if that issue was
addr essed?

A Yeah, | think so, because | think they
noved around to the side for a while. Like the back
or to other side.

Q |s that a problem --

A | think she tal ked them

Q | s that a problemtoday?

A

| mean, this also was a | ot of pot snoking
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goi ng on back there. W have -- there is decks on

t he back of our building, so people like to be
outside; and little boys -- or ny grandkids are out
on Friday evening. So, no one wants to hear vul gar
| anguage, and there's a kid that lives on the third
floor on the back as well, but | do think she got

t hat resol ved because we don't have that problem
anynore.

Q Do you know if that neeting with the
Mayor's O fice happened? You reference a tine on
May 29t h?

A | don't -- | don't actually renenber,
sorry.

Q That' s okay.

A | don't remenber. | nean, it's hard for
me to renmenber 2018, sorry.

Q | understand. W would nove Exhibit 5
Into the record.

MR, PETRUSKA: No obj ecti on.
HEARI NG OFFI CER VWEBB: Exhibit 5 is
adm tted.
(Conpl ai nants' Exhibit G5 is admtted onto the
hearing record.)
MR, JACOBER: Thank you.
Q (By M. Jacober) Now, there's a little bit

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

. . . . Page 89
of gap in comunication from oddly enough, April of

2020 until sonetine in 2021; is that right?

A Yes.

Q What was that gap?

A The pandem c, yeah.

Q And during the pandem c, was Copper Fire,
i ke nost places, restricted to takeout food and no
bi g gat herings?

A Correct.

Q Eventual |y that rel axed and eventual ly it
was gone?

A Yeah, but at sonme point through this,
the -- | think they were -- we were having
outside -- we were -- the Mayor closed off the
streets, a lot of the side streets and | et
restaurants with, you know, paper nenus have seating
outside. So, | don't know, March 2021, that m ght
be before that or right at the sane tinme. | don't
know.

Q Ckay. Wien those rules were instituted,
t hey coul d have outside seating, do you know if they
had |ive bands?

A | think they did have sone |ive bands --
have |ive bands. It was awesone, because it was

outside. So, then we don't hear it at all.
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Q You weren't able to hear the live bands on

the street inside your |oft at all?

A No.

Q But they weren't set right up there, were
t hey?

A No, they were on the street, so it would
be -- on this drawng, on that, are you going to get
t he ot her one?

Q | think this one --

A Yeah. They would be, like, there's a side
street over here, so they were set up over here
somewhere. And | think nost of the tine -- no, |
think right in the front, though. But we can't -- |
mean, if our w ndows are closed, we can't hear
anyt hing that goes on on the street.

Q Ckay. |f your wi ndows were open, were you
abl e to hear the bands?

A We coul d hear the bands if the w ndow was
open.

Q kay, but closed, band is gone --

A Problemis gone, yeah. But, | nean, the
only thing that happened during this tinme is there
was -- they were having, at |least one in particular
time, when they were having sone kind of party

during Covid that was so loud. So, | went over --
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tried to call; nobody answered the phone. So, |
went and actually, like, went into Copper Fire,
because the door was unl ocked and tried to get
Renae's attention. | had -- it was so |loud that |
had to tap her on the shoulder to say, |ike, please
turn the nusic down, and that really -- that ended
up being an alteration where | had to call the
pol i ce.

Q So, what -- describe that altercation for
t he record.

A Well, | nmean -- | nean, everybody was
partying so, |like, there was sone nanecal |l i ng, and
then I went out and she followed ne. Then, her
husband canme out, and | called the police, and they
were |ike get in your building and | ock the door.
So, | was in ny building, and he was yelling at ne
t hrough the wi ndow, the police were on the phone.
The police did cone.

Q Did that result in anyone getting
arrested --

A No.

Q -- or charged with anything?

A No, just talk. Really the great thing
about the police in Belleville, the great or not

great thing, is that they really try to work out.

Page 91
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They don't want to hurt any business. They really

don't.

Q Do you want to hurt Copper Fire?

A No, no, we just want sone peace.

Q Now, eventually you had prior counsel send
two cease and desist letters to Copper Fire; is that
correct?

A Correct.

Q And those are found in Exhibit C 6 and

C 7.
(Conpl ai nants' Exhibits CG6 and C 7 marked.)
Q (By M. Jacober) Do you see those?
A Yes.
Q W woul d nove into the record G6 and G 77
MR. PETRUSKA: No obj ecti on.
HEARI NG OFFI CER WEBB: C-6 and C- 7 are
adm tted.

(Conpl ainants' Exhibits CG6 and CG7 admtted onto
the hearing record.)

Q (By M. Jacober) And then eventually or
soon after, the two letters were sent, M. Petruska
for MRB Devel opnent and Copper Fire did respond, and
that's in Exhibit CG8; is that correct?

A Yes.

Q W woul d al so nove C-8 into the record?
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THE WTNESS: C 8.
MR. PETRUSKA: No objecti on.
HEARI NG OFFI CER WEBB: C-8 is admtted.
(Conpl ainants' Exhibit G 8 nmarked and admtted
onto the hearing record.)

Q (By M. Jacober) Ckay. |If you could take
a nmonent to | ook through the e-mail string on
Exhibit C 9.

(Conpl ai nants' Exhibit C9 nmarked.)

Q (By M. Jacober) Ckay. This is an e-nmail
string, and | amsorry there's probably a picture in
there that doesn't bring back great nenories of your
aunt laying in the hospital bed inside your |oft.
This is kind of that whole i ssue sumed up, correct?

A Correct.

Q Now, there's an e-mail, | just had it,
apol ogi es, that you responded to from and this
e-mail is -- let's go back. Your e-mail to
Ms. Eichholz was on Decenber 11th at 8:22 in the
norning, correct? |It's the very first e-mail in the
string on the | ast page.

A VWhat -- did you say -- what's the date and
tinme?

Q Decenber 11t h?

A Yeah, 8:227
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Q At 8:22 in the norning. raoe
A Yeah.
Q That's when you | et them know that your
great aunt is on hospice and living wwth you. And
M. Petruska says, "This sucks. It is a set up.
However, it is a good setup. |I|s there any
possibility in your mnd that this is alie? |If
yes, | think you should talk to the attorney and get

speci fics however you get the specifics and if it is

true, we will need to nake sone changes. |'m not
suggesting any nmusic. |'m suggesting sone | ower
| evel tenporarily.” Was there any |ower |evel of

musi ¢ tenporarily while your aunt was dying?
A No, and | think | was accidently sent
t hat .
Q And you responded in that fashion, didn't

you. Al nost immediately thereafter?

A Yes.
Q "Thank you for including me and ny
attorney on this e-mail -- on this e-mail. M aunt

has term nal cancer. She has no children and coul d
go not go honme. She will live wwth us until she

passes. The nusic that started at 7:00 p.m in the
evening is too loud. She's trying take her m nd off

this terrible situation, and the nusic is conpeting
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with the TV." That's been your testinony all al ong

today, right? 1It's the conpetition?
A Right, and, like, | don't want anyone to
think, like, this wasn't a problemthe whole tine

that we weren't going and back forth, but you

can't -- it doesn't -- it didn't do any good. For
Doug and I, we just decided, |ike, obviously,
this -- this text ne every tinme the nusic is too

| oud, that would be every single day so that just is
not an effective solution. But this was |ike --
this isn't affecting us; when she was affected by
it, we had to speak up again.

Q And we're going to go through sone text

nmessages here in a second. But, eventually, if you

could turn to -- I"msorry getting ahead of nyself.
Your Honor, we would nove for G9 to be admtted

into the record?

MR, PETRUSKA: | object, Your Honor, that
under the rules of ethics of Illinois that
docunment was w t hdr awn. | sent it to them and

said it just be withdrawn and that they were
not allowed to use it and they were supposed to
renove it and not include it in any exhibits,
but now they've brought it up. But | am

objecting on the fact that that was a m st ake,
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an attorney-client privileged conunicati on,

and it never should have been brought up at all
in this hearing.

MR. JACOBER. The problemis, Your Honor,
before that w thdrawal occurred,
Ms. Boyer responsed to the e-mail. It was
within --

THE WTNESS: It was probably m nutes
because | was so angry.

MR. JACOBER: It wasn't m nutes.
Ms. Petruska's e-mail was at 6:18 p.m on
Decenber 11th, 2021, and Ms. Boyer responded at
8:09 p.m before this was any -- any
acknow edgenent that sending that e-mail was a
m stake. | believe, at the very mninmum given
that Ms. Boyer's e-mail back in 2021 mrrors
everythi ng she's been sayi ng about this norning
about how sound is in conpetition with the TV
and destroys your ability to sit and enjoy
wat chi ng TV, because you have this background
sound constantly, that should be admtted into
the record. The reason why that e-mail was --

MR, PETRUSKA: Can -- can we say for the
record that you received an e-mail from ne

saying it was a m stake and that was
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attorney-client privilege?

MR JACOBER: Wll, that's -- that's in
this e-mail string.

HEARI NG OFFI CER WEBB: |'m going to do
that. | will accept this exhibit -- it's kind
of lengthy, and |I'mkind of confused because
it's looks like there's sone repetitive -- |
don't really have tine to go through this all
right now |'mgoing to accept it as an offer

of proof, and you can argue to the Board, okay?
| just don't have time to figure this out right
now. It's quite a few pages, and I'"'ma little
confused by it, so.
(Conpl ainants' Exhibit G9 admtted onto the hearing
record.)
MR. JACOBER: Thank you.
Q (By M. Jacober) If you could turn to
C 10.
(Conpl ai nants' Exhibit C 10 marked.)
Q (By M. Jacober) Could you, for the
record, tell us what that is?
A It's a sign that says, "M neighbors are
| istening to great nusic whether they like it or

not . That was in the wi ndow of Copper Fire, and if

you're looking at the building, it was on the, |ike,
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the |l eft hand side as close to Kaskaski a

Engi neering's building or our building as you could

put it.
Q Let's help have a visual for the record --
A So it would have been, like, in the w ndow
ri ght here.
Q Ckay. For purposes of the record, you're

referencing the --

A Copper Fire.

Q -- far left corner of Copper Fire?

A Correct.

Q It's in their w ndow?

A Correct.

Q How Il ong was it in the w ndow t hen?

A Man, | don't renmenber how |l ong it was,
but, like, it got a lot of attention by people in

the community even. Are they taunting you? |Is this
about Kaskaskia, and I'm 1|ike, obviously, it's
about us.
Q | would nove for C10 to be admtted into
t he record?
MR. PETRUSKA: No objecti on.
HEARI NG OFFI CER WEBB: C-10 is admtt ed.
(Conpl ai nants' Exhibit C 10 admtted onto the

hearing record.)
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Q (By M. Jacober) So, you referenced text

conmuni cations, and you did text with Ms. Eichhol z
quite a bit, didn't you?

A At the begi nning, yeah.

Q Ckay. Wen you say, at the beginning, the
text nessage we have in Exhibit C 11 begins on
Novenber 6th of 2020; is that correct?

(Conpl ai nants' Exhibit C 11 marked.)

A Correct.

Q (By M. Jacober) And they go through
February 12th; is that correct?

A Let nme | ook real quick. Yeah, but so
February 12th, I'mthinking that's got to be
February 12th of 2021, or when this is that? Do you
know?

Q These are the production from
Ms. Eichholz's. Frankly, |I'mnot sure, but |
believe it has to be 2021.

A Ckay.

Q Because eventual |y those text nessages
st opped, correct?

A Correct, uh-huh.

Q Do you know why they stopped?

A | nmean, well, | don't think they stopped

I mredi ately on ny end. | think that she ended up
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bl ocking them which is fine, because it didn't do

any good anyway.

Q Ckay.

A | nmean, we just -- it was -- it just all
was a futile attenpt at, to be like, do you realize
how bad this is and we're still over here?

Q Well, what was it futile at first?

A You know, what? | nean, we had, |ike, net
wth these attorneys, with the Belleville's
attorneys and M. Petruska, and we were, |ike, okay,
can you hear -- | think that everybody -- | think
they were surprised that we couldn't hear their --
just the recorded nusic that they played during the
day. Like, we can't hear that so you're fine.
Because | think they thought it was going to, like,
because we were adjusting the volune at first and we
can't hear that nusic. And, at first, it was okay,
| i ke, yeah, we can hear that; okay, we'll try to
turn it down.

But | think in the end what happened
is that | think there wasn't enough under st andi ng
about noi se and noise frequencies. It's just not
attributed to decibels, that it has to do with the
frequently of the noise as well, because it was

just -- | know how frustrating it had to be for
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Renae, because it was frustrating for ne, because

she'd be, like, well, it is a |ow decibel than
yesterday. | know, but we can hear it and it sounds
| ouder, so | don't -- |I'msure that was because the
frequency was different. It's -- | nean, noise is

conplicated, and, obviously, we can tell fromthis
you can't -- it's not sinple.

Q And it's not linear?

A It's not linear, that's right.

Q It's not there's just a cut off and after

that, we know where | evels exist that hearing can be

har ned.
A Ri ght .
Q W know it's safe below that |evel but

other than that, it's very difficult --

A It is.

Q -- to know exactly how to fix that?

A It doesn't, you know, even though, the
police chief was, |ike, Geri call and conpl ai n;

that's the only way we have docunentation that this
Is bothering you. But after a while, you're just
like this is stupid, because the police don't
understand how -- they don't understand deci bel s and
frequenci es and how they work together. | nean,

none of it -- it was all a futile attenpt.
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Q But -- but on June 11th of 2020, you
texted in the evening at 9:40, you texted
Ms. Eichholz, "W can hear the nusic tonight." She

responded, "How | oud? What is your reading? W
will ask themto turn it down but your reading is
| ower than |last night."

A Ri ght .

Q And you said, "lI"'mjust hearing it. W
heard it |ast night, too, but forgot | was supposed
to text." M. Eichholz responded, "W asked themto
turn it down, better?" You responded, "Yes, thank
you." So, it worked for a while, right, and then
eventual | y what happened? M. Eichholz refused to
turn the nusic down?

A Yeah, | think it's because it gets -- it
got -- it's too nuch. | get it because for us, it's
every single tine they have a band, and it just
seens |like we're being nitpicky, but we just
don't -- we just want to have our lives. So, it's
i ke, yeah, we can hear it. Can you turn it down,
and, at sone point, it's like it's too nuch.

Q Have you taken a nonent to review the text
nmessages in Exhibit 117

A You want nme to -- but | did read through

them | ast ni ght, yeah.
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Q Yes, please. Take a nonent?

A Ch, God. | hope I"'mat the end of this
soon. (Ckay, sorry.

Q Ckay. To the best of your know edge, does
this represent the text communicati on between you
and Ms. Ei chhol z?

A Yes.

Q Now, the one |I'mcurious about, and it's
sonetines difficult to deci pher when the text
nmessages are actually from but it looks like it is
fromJune 13th. And you coment on June 13th, "W
can hear nmusic. |It's not offensive since we're just
wor ki ng around the house, but for your
under st andi ng, we can hear Take a Load O f Benny
now." So, you can hear the song enough to
di stingui sh what's --

A Ch, not, no, you can't just distinguish
it. You can sing every word with the nusic.

Q So, alittle bit, if you can continue on
that -- that text chain about -- thank you, | didn't
see the page nunber. Page 4 in there. You see on
the bottom - -

A That hel ps, yeah.

Q " msorry, not page 4. Page 5?

A Ckay.
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Q In this text, M. Eichholz says, "Decibels
are |l ower than any of the last three days. W're
using a consistent testing nethod. One person
acoustics can be heard through the windows with the
doors closed and it's not too loud. If you want to
record and send it to ne so | can hear how loud it
is on your side that m ght help ne understand."”

You respond, "That doesn't work.
W're aren't going for loud. W're going for not
hearing your nusic."

And she responded, "Mark is on his
way up and would |ike access to hear it." To your
know edge, is she referring to Mark Ei chhol z, her
husband?

A Correct.

Q Ckay. "Tell himto cone to the front and
text me when he gets here." Did he cone up into the
unit?

A W did it in the dowstairs. In the first
floor.

Q | nsi de of Kaskaski a?

A Kaskaski a.

Q Ckay. And you can hear the nusic in
t here?

A Yeah.
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ent er ed?
MR, PETRUSKA: No obj ecti on.
HEARI NG OFFI CER WEBB: Exhibit 11 is
adm tted.

(Conpl ainants' Exhibit CG11 admtted onto the
hearing record.)
THE WTNESS: That's quite a speaker.
MR JACOBER. W're going to play audio

clips.

m nute recess?
MR. JACOBER: That woul d be great.
HEARI NG OFFI CER WEBB: Let's do that.
Let's take 10 m nutes.

(Werein, a short recess was taken.)

record, and, Ms. Boyer, you are still under
oat h; and you may conti nue your direct
testi nony.

Q (By M. Jacober) Geri, at sone point in

that correct?
A Ri ght, yes, correct.

Q Where is this | ocated?

Page 105

Q Ckay. We would nove for Exhibit 11 to be

HEARI NG OFFI CER VWEBB: Shoul d we take a 10

HEARI NG OFFI CER WEBB: We are back on the

time, you and Doug built a | ake house sonmewhere; is
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A It's in Ste. Genevieve county. From here,

it would be an hour and 15 m nutes sout h.

Q |s that across the bridge in Mssouri?

A Right, it's in Mssouri.

Q Okay. Do you recall when you first bought
t hat property?

A |'ve owned that property -- | nean, ny dad
built that |ake and then gave all of his kids, there
was 10 of us, a lot so | always had that | ot there,
you know. It's just after so nuch, you know,
struggle with the nusic, | just said let's build a

house here so at least | have sone place to go.

Q So, you just own the lot --

A Yeah.

Q There wasn't a house on the |ot?

A Correct.

Q Did | hear you say you're one of 10
chi |l dren?

A Yes.

Q So, you grew up in a noisy house.

A Yes.

Q You're used to a lot of noise around you?

A Yes.

Q And this noise was not sonething you could
live wth?
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A This is isn't, like, noise, |like, a noise
sound. It's a wave. It's, |ike, constant.
Q |s there any -- strike that. Let's finish

with the | ake house. Once you built that, did you
alter your life because of the -- because of the
noi se?

A Yes. We decided to, | nean, | decided.
Poor Doug. He didn't decide to build the |ake
house. He went along with it, because I'm |ike, |
can't do it anynore. So, we built a | ake house.
We're just finishing the garage now, so it's been a
| ong construction period. But | started -- | quit
everything | was doing on the weekends here, singing
at church, all that, | gave it all up. | closed the
Al rbnb down so | didn't have to be here on the
weekends. And, so, then | can | eave on the weekend
and at | east have that tine away.

Q So, when you -- when do you | eave
Belleville to go to Ste. Cenevieve?

A Ri ght around 4:00 o' cl ock on Fridays. |
pick up the little boys if |I'mgoing to have them
and then take themto the |ake. Usually, Doug,

i ke, goes with us on Friday -- doesn't go wth us,
but takes another car; and then he bring the boys

back on Saturday afternoon; because he has to be
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back for church. Doug's a deacon in a Catholic

church, so he's going to be here for all the nmasses.
So he cones back -- is here for Saturday ni ght nass.
Q kay, so he gets back by 4:30 or so?
A Well, he's usually back by 3:00. He has

to get ready, nmake sure he's prepared and all that.

Q Under st ood. And he deacons at two nasses
on Friday evening -- on Saturday evening --

A One mass on Saturday evening. Then
three -- | think three on Sunday.

Q Wiere is he a deacon at?

A At -- at Saint Luke's and then Saint
Ther esa.

Q kay, both Catholic churches here --

A Yeah, uh-huh.

Q -- inthe Belleville area? So, we've
tal ked about a |l ot of ways that this has inpacted
your life. And kind of the list | have is: you
built this house in Mssouri that you ot herw se

m ght not have built?

A It's not where we dreaned of; that's part
of the stress between Doug and I. W wanted to
build a retirenment hone sonewhere. It was every

time we traveled to California, you know, Arizona,

all over the place, where we're going to have a
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retirenent hone, and we spent our noney and built it

an hour and 15 m nutes away in M ssouri.

Q You' ve stopped your cantoring at the
church. How | ong have you done before?

A Since | was 16 years ol d.

Q So pretty nmuch your entire adult -- or

your entire adult life?

A Uh- huh

Q And you quit it just recently?

A Yes, | think I quit it in like in 2022.

Q Ckay.

A | sh.

Q And is that because once you had the | ake

house, you |left and you couldn't -- that drive was
too far to also do the cantoring?

A Ch, yeah. | nean, |I'mnot going to cone
back for Saturday night, when, you know, when it's
noi sy. You know | just stay down there where it's
qui et .

Q So, if the nusic is turned off, say

m dni ght on a Saturday night, it is as sinple that

the noise is off so you can roll in bed and go to
sl eep?
A First of all, we don't stay up until

m dni ght. Doug has to be up at 6:00 o' clock on
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Sunday norning for church, okay? But, no, because

you're just angry. | nean, you got -- there's no,
i ke, settling down and rel axing before you go to
bed, so.

Q So, it's you have to start that process at
m dni ght, not at 10:00 o' cl ock when you would I|ike
to go to bed?
Ri ght .
O need to go to bed?

> O >

Yeah, true.
Q You tal ked about how you stayed in your
of fice | onger on Wdnesday and Thursday ni ghts then

you normal ly woul d; and that's had an inpact on your

marri age?
A Yes.
Q You just generally avoid being at hone?
A Correct.
Q At your primary residence?
A Correct.
Q You no | onger enjoy your hone. On

Wednesday and Thursday night, does this alter your

sl eep schedule as wel | ?

A Yeah, of course. Like, normally, | would
be in bed -- | nean, | would be asleep at 10: 00
o'clock. If ny choice would be, | would go to sleep
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before the news. That would be ny choice. | nean,

| get up early. That's the only way | can neditate;
get the dogs out to be wal ked; get to the office on
tinme; and a lot of tinme | have early neetings. So,
yeah, | would want to be in bed -- I would to be

asl eep by 10:00 o' cl ock.

Q Ckay.
A | nmean, that's what you need for good
heal t h.

Q And you can't do that?

A No.

Q Has there been any change attendi ng soci al
event s?

A "' mnot here on the weekends. | don't go

to anyt hi ng on the weekends anynore.

Q Were you involved before this in
Bell eville?

A Qoviously, | used to run Belleville Main
Street, hel ped start sone of the festivals. And |
like the festivals, don't get ne wong. It's just
way -- before we would have a festival, there's
noi se on the street, but when you went hone, as |ong
as the windows were closed, it was quiet inside.

But it's not -- it's even |ouder than normal now

because Copper Fire's got nusic inside, |oud nusic,
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and | get it but, yes, | used to be involved in all

the nerchants. But, no, | |eave every weekend.

Q And you referenced the festival down the
street. Can you hear those inside of your |oft?

A | f the windows are closed, we can't hear
anything fromthe festivals inside.

Q So --

A If there's a band playing outside, we
don't hear that inside.

Q The band that you hear inside is the band
that's playing inside of Copper Fire next door?

A Correct.

Q Do you avoid live nusic in general now?

A W don't -- yeah, if | go sonewhere. |
nean, Julie and | were at a fundraiser, |ike, a year
ago for the high school, and there was a |ive band,
and we were both, |ike, we nust have PTSD fromthis.

W both were, like, let's get out of here. No, I

can't -- | can't listen to live bands any. And |

|l ove nusic; | really do. | realize | don't even
listen to nusic anynore at all. Not even in ny car.
It's just -- I'"mjust overwhelned by it all.

Q Were you recently at a famly weddi ng?
A W were at, actually, Julie's daughter got

married i n Col orado.
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Q Ckay. A friend's weddi ng?

Yeah, we all went out there.

Did they have a DJ or a band?

They have a real |ovely band.

Did you stay for the band?

> O >» O >

As soon as the band started, Doug was,
like, | got to get out of here.

Q And you went back to your hotel room --

A Yeah.

Q -- and retired for the night?

A Luckily it had a brewery underneath it, so
It wasn't a total | oss.

Q Sorry, say that again?

A The hotel had a brewery on the first
floor, so it wasn't a total |oss of an eveni ng.

Q Under st ood, understood. Any other inpact
that this has on your life that we haven't tal ked

about so far?

A No. It just -- |1 don't -- | nean, ny
health isn't as good -- | nean | feel like | just
had, like, | am-- again, |like, | have been trained

to be a health coach and everything else and | feel
like my life is in shanbles at this point. | hate
my place. I'm-- I'"'ma weck. | want to -- | just

want sone peace.
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Q You want peace in your hone?

A Yes.

Q And that peace that you want in your hone
Is not hearing the nusic at the bar that is
connected to your hone?

A Correct. | nmean, |I'mplanning on retiring
now. | wasn't going to retire until | was, |ike,
67, 68. I1'm62. I'm like, | got to retire and get
out of here. | really can't take it anynore, and
Doug won't retire. |I'mgoing to |live down there by
myself. | don't care. | just got to get out of
her e.

Q We're going to play sonme sound recordings,

and we tried to get the sound right when we were on
our break. But let us if it needs to go up or down
alittle bit. These are sound recording that you

made i nside your loft on your cell phone, correct?

A Yes.

Q The first one we're going to play is from
April of 2021. Go ahead, Brooke. This is Exhibit
C- 12 that's contained on the thunbdrive that we
presented to hearing officer and the Respondent?
(Conpl ai nant's Exhibit C 12 marked. An excerpt was

pl ayed in the hearing room)

HEARI NG OFFI CER WEBB: How | ong are these?
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Ch, okay.
THE W TNESS: | didn't want to listen to
it that |ong.

Q (By M. Jacober) Ckay. Let's first start
by expl ai ning on Denonstrative Nunber 1 where you
were in your suite at the tinme you recorded that on
your cell phone.

A | don't renenber exactly where | was. So,
| would say that | was either --

MR PETROSKA: |'mgoing to object, calls
for specul ation.

HEARI NG OFFI CER VEBB: You can go ahead.

THE WTNESS: [I'mthinking | was in the
bedroom It was either in the bedroomor | was
right here in the living room So, sonewhere

al ong the wall .

Q (By M. Jacober) Sonmewhere along the brick
wal | ?

A Ri ght .

Q How did you record that?

A Just on ny cell phone.

Q Just placed your cell phone down, or did
you hold it the whole tine?

A Ch, | don't know, sorry.

Q You don't know?
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A | didn't lay it down. | just held it in

front of it the whole tine.

Q Ckay. and you could hear that nusic pretty
clearly, right?

A Yeah, | nean --

Q And that's what you hear Wednesday t hrough
Sunday ni ght ?

A When there's a band.

Q When there's a bend, and all day on
Saturday and Sunday when there's a band pl aying?

A Correct. | nean, it does vary because it
could be a different type of band, and, you know,

the music is clearer, you know.

Q It's not always the exact sane nusic?
A Ri ght .
Q Exact sane | evel of sound, but that's

represented of what you hear in your |oft?
A Correct.
Q W'l | play another one, and how long is

this one, Brooke?

&

ROBBINS: Thirty-five seconds.
JACOBER: How | ong?

ROBBINS: Thirty-five seconds.
PETRUSKA: What's the nunber?

2 3 5 3

JACOBER: C-14, apol ogi es.
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(Conpl ai nants' Exhibit C 14 marked for
identification. An excerpt was played.)
MR JACOBER  Ckay.

Q (By M. Jacober) Sane questions, do you

this? And I'msorry, for purposes of this record,
this was recorded on May 8th of 2021.
A In the --

the April 10, 20217

MR JACOBER W skipped --

HEARI NG OFFI CER VEBB: (n.

MR. JACOBER. We're not going to admt
into evidence C 13 and C 14.

HEARI NG OFFI CER WEBB: This is 157

MR JACOBER  C- 14.

HEARI NG OFFI CER WEBB: This is 14, okay.

THE WTNESS: So, right here, sitting in
bed. (Indicating)
Q (By M. Jacober) You were laying in bed?
A Sitting.

Page 117

recall where you were in your |oft when you recorded

HEARI NG OFFI CER WEBB: Oh, wait, was this

Q Sitting on your bed. That was in evening,
correct?

A Yes.

Q And that |evel was representative of the
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sound that you heard in your loft at that tine?

A Correct.

Q Ckay. We would nove G- 12 and G 14 into
t he record?

MR, PETRUSKA: No obj ecti on.
HEARI NG OFFI CER WEBB: C-12 and C- 14 are
adm tted.
(Conpl ai nants' Exhibits C12 and C 14 admtted
onto the hearing record.)

Q (By M. Jacober) Geri, we're obviously
here today due to the lawsuit that you and Doug have
filed. W' ve tal ked throughout the day about
different ways that you tried to have Copper Fire
resol ve the noi se issues, correct?

A Yes.

Q |s there anything that you did to try to
get Copper Fire to resolve the noise issues that we
didn't tal k about?

A | mean, | actually worked with the chief

of police in witing a noise ordinance for the Gty.

Q And was that ordi nance eventual |y passed
by the Gty?

A Yes.

Q Have you tried to have it enforced?

A Yes.
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A No.
Q Do you recall what that ordi nance says?
A

| don't. Do you have it sonewhere?

from Sound Air Acoustics, correct?

A Yes.

Q This references the Belleville -- the
updated Belleville code of ordinances in
St. Cdair -- St. dair county code, correct?

A Ch, | see, okay.

ordi nances including a restriction on noi se under

Li censing Provisions. Do you see that?

A Yes.

Q | s that the new noi se ordi nance that you
worked with the City to get passed?

A Yes.

Page 119

Q And has the City been able to enforce it?

Sorry.

Q | don't believe we have it.

A | amsorry. | neant to read it before
cane.

Q That's okay. Gve ne one second. |f you

could turn to tab 22 in your book. This is a report

Q So, if we | ook on page two of that report,

it references Gty of Belleville, Illinois, code of

Title 11: Business Regul ations, Chapter 110, Ceneral
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Q | f you could take a nonent to review that?

A Ckay.

Q And that ordi nance provides that no
busi ness shall produce noi se, disorder or other
physi cal di sturbance beyond their property |ine?

A Correct.

Q And is this -- are G12 and G 14
representative of noise comng into your |oft?

A Right, the property line is the comon
wal | .

Q And has that continued after the passing
of this new ordinance in May of 20217

A Yes.

Q Conti nued up until today?

A Yes.

Q To the best of your know edge, has Copper
Fire ever stopped playing anplified bands since you
began conpl aining to thenf

A No.

Q To the best of your know edge, did Copper

Fire install any sound mitigation devices inside of

Copper Fire?

A "' m not aware of any.

Q At some point in tinme, Copper Fire was
wlling to work wwth you in turning the nusic down,
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correct?

A Correct.
Q Did that eventually end?
A Yes.

Q And then you kind of gave up on contacting

t hem when they didn't respond anynore?

A Correct.

Q When was the nost recent tine that you

heard noi se at that volune in your |oft?

A Yest er day.

Q Yest erday when?

A Yest erday afternoon.

Q For how | ong?

A | mean, | wasn't honme. | was just com ng
back fromthe | ake, and ny -- Doug was there working
and cooki ng; he was just mad, because he's, |iKke,
all afternoon, I've listened to this.

Q As he -- and cooking, he was in your
kitchen?

A Yeah, which is --

Q That shares the wall as well, correct?

A Right. The kitchen, you know, this wall
is full of cabinets and everything, but, | nean,

it's right next to all of this, so.

Q Sure. It's -- this an open space, right?
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There's no wall here?

A Correct. There's no wall that goes s to

the ceiling except these walls at the bat hroom and

cl oset.

Q Even the bedroomwall doesn't go to the
ceiling?

A No.

Q And is this a door here?

A No.

Q | s a door there?

A There's a sliding door there.

Q Sliding door there, okay.

A W didn't want our kids to nove back. W
didn't want themto nove in with us, so we set it up
l'i ke that.

Q So you designed a space that was not kid
friendly?

A Correct.

Q By kids, you nean adult children.

A Adul t children, yeah.

Q | may have to keep that in the back of ny
m nd.

A | mean, they noved into another loft in
our building that was enpty, but at least it wasn't

W th us.
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Q So, why did you file this lawsuit before

the Illinois Pollution Control Board?

A | mean, with counsel, with you, because
it's a sound problem It's a noise pollution
problem Al -- every noise probleml|'ve ever
wor ked on as a professional, was through the EPA,
you know, after | realized, like, the Gty and
the -- the police departnent, they don't even know
how t o neasure noi se. They don't understand noi se.

That this was just a nore appropriate police to file

it. And | didn't, you know, | didn't -- we don't
want any, like, anything for this. W're not
cl ai m ng damages or anything; we're just -- we don't

want anything fromthem W want their business to
be successful. W just want the noise pollution to
go away.

Q So, a neasure of danages, a nonetary award
wi th the sound continuing actually would not fix
your issue, would it?

A No.

Q Wiy is that?

A Because as long there's -- as long there's
bands next door, we're going to have the sane
pr obl em

Q You can't put noney on your piece of m nd?
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A No. And we are concerned about -- | nean,

getting close to retirenent, we are concerned about
not being able to ever sell this building. It's
public knowl edge that it's | oud next door.

Q | s your goal to get the volune of the
music in Copper Fire at a | evel where you don't hear
it inside of your living quarters?

A That woul d be our ultimte goal.

Q How do you think that could be done?

A | think they could turn the nusic down.

Do alittle mtigation on their side. | nean, |

think it's totally doabl e, because when the stereo

Ison, it's loud in there still, and we can't hear
it.

Q Now, when you say the stereo what --

A Pi ped.

Q M. Petruska referenced the jukebox?

A | don't know if that's where it's com ng

from | nean, | don't -- so naybe it's when the

j ukebox is on, if that's the only way they have
music. It's loud in there. | nean, people tell ne,
i ke, and we -- at first, when Copper Fire first
opened, we would go in for lunch and take our staff
because we wanted themto be successful. W were

just, like, this is it's too loud in here. W
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couldn't hear that in our place. So, it's not like

they can't have nusic.

Q And | don't know we don't have the
schematics of Copper Fire, but you' ve been -- this
Is the footprint of it, correct?

A That would be, |ike, a section through it,
yes.

Q Ckay. What the testinony is that the band

is kind of set up right here, correct?

A Correct. In the -- let's see. [t woul d
be the left -- as you | ooking Copper Fire, it would
be -- would be the |l eft hand corner closest to

Kaskaski a Engi neeri ng.
Q Ckay. And from your observation and
seei ng the bands set up, do they bring their own

speakers in?

A | don't know. | nean, the bands carry a
| ot of stuff in. | mean -- | nean, | think so.
do think so. ' m not sure.

Q (kay. And did you happen to pay attention
when you were in there, do they just have speakers
all over for the -- for the jukebox?

A You know what? | don't know because | was
just in there for | unch.

Q Ckay.
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A Sorry.

Q That' s okay.

A And, at that point, we weren't dealing
wi th band noise yet, so | wouldn't have thought to
| ook at all that.

Q Do you believe it's okay for Copper Fire
to have |ive nusic?

A | do.

Q Do you believe it's okay for Copper Fire
to have live nusic that cones into your living
quarters?

A No, | do not.

Q And you' ve been to other locations in
downtown Belleville that play |ive nusic, correct?

A Correct.

Q Are they as | oud at Copper Fire?

A | don't --

MR, PETRUSKA: (Objection, calls for

specul ati on.

THE WTNESS: | can tell you that if
you're, like, in -- if you're, I'"'mgoing to
use --

HEARI NG OFFI CER WEBB: 1'Il -- go ahead

and answer it.

THE WTNESS: |f you use Benny's Pizza as
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an exanple, |I've been in Benny's Pizza before

where they've have a band and it's been | oud

and people can't talk; and then people just

say, hey, Benny, can you turn down the nusic,
we can't even talk? And he just turns it down.

Q (By M. Jacober) So, let's use Benny's
Pizza. Does Benny's Pizza have a building that is
attached to it where people live?

A No.

Q Do any of the other |ocations in downtown
Belleville, that you're aware of, have a building
attached to them people live?

A | nmean, the -- | think it's called The
Groove that used to be the Wne Tap; it has next
door to it, it has sonmebody |iving upstairs there.
But they don't have a lot -- | don't think they have
live music. But no one has a loft building next to
a venue |i ke Copper Fire.

Q And | know the record is clear on this but
let's just make sure: you lived in these lofts
bef ore Copper Fire was even was a business at all,
correct?

A Correct, we noved in in 2008.

Q You lived there for about 10 years --

A Yeah.
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A Correct.
Q Wiy haven't you done anything inside of
your |oft to stop the noise?
A Vell, like | said before, noise is
mtigated at the source and what can we do? So,
downstairs, the brick wall is covered, it's -- you

can still hear it. So, | don't know what to do
that's not going to, you know, turn our loft into
sonething that's not going to have the value that it
has today. | don't think that you can mtigate at
our end. | think the noise has to be mtigated at
their end at the source.

Q And you're not basing that just on
specul ation. That's based on your education as an
engi neer.

A Absol utely.

Q So, going back to your exanple of
hi ghways. W tal ked about the sound barriers that
are along hi ghways in popul ated areas. They don't
forego -- engineers don't recomend foregoing the
sound barriers and putting thicker walls and thicker
wi ndows in the hones that are along or the buildings
that are along a highway to deaden the sound. They

recommend the sound barrier, correct?
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A Right. We'Ill build a mllion dollar sound

wal |l for two hones, because you mtigate at the
source. Because the source is going to change. The
source noise could be louder. Well, then what's
going to happen at the receptor? That's why you
have to mtigate at the source.
MR. JACOBER. G ve ne one second. At this
time, we'll pass the w tness, Your Honor.
HEARI NG OFFI CER WEBB: Do you want to go
ahead and take | unch?
MR. PETRUSKA: Yes.
HEARI NG OFFI CER WEBB: Let's do that.
Let's go off the record.
(Wherein, a lunch recess was taken.)

HEARI NG OFFI CER VWEBB: We'l| go back on

the record. | just to want announce where we
are at. It is 1:00 o' clock. W are back from
| unch.

The parties have agreed to postpone the
cross-exam nation of Geri Boyer, in order to
accomodat e one of Respondent's w tnesses.

So wwth that -- oh, and call the w tness,
then | have -- ask the court reporter to swear

hi min.
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(Matt Ei skant sworn.)
DI RECT EXAM NATI ON
BY MR PETRUSKA:
Can you state your nanme for the record?

Yes, Matt Ei skant.

Yes, it's E-i-s-k-a-n-t.
| don't expect to ask you a | ot of nanes

Q
A
Q Can you spell the last nane?
A
Q
but if

| do ask you sone nanes, | may ask you to
to put sonething down for the record.

A Sur e.

A Yeah, I'mthe chief of police for the
Belleville Police Departnent.
how | ong have you been with the Belleville Police
Depart nent ?

A Twenty-t hree years.

was |i ke before it was redevel oped?

A | am

bef ore?

Page 130

spell it. It is not a spelling test, but it's going

Q kay. Can you tell us what your job title

Q As a chief of police for the Belleville --

Q Ckay. Are famliar with what Main Street

Q Can you explain what Main Street was |ike
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A Yeah, when | got on in 2001, Main Street

had a lot of resell shops. There were sone bars and
restaurants. But Belleville has, in ny opinion, has
gotten a |l ot better. |It's nore vibrant downtown.
It's a go-to-location. | know many people from many
communities, it's a destination spot now. Very

vi brant community.

Q | s that because of the redevel opnent
I ncorporating bars and restaurants?

A Yeah, | don't know when that occurred,
but, yeah, it's -- we got a |lot of nice restaurants,
a lot of nice bars. Just a |lot of places to go to
downt own.

Q As the chief of police, can you say that
whet her it's been positive to have these restaurants
and bars for downtown Belleville?

A Ch, absolutely. It's probably one of our
nicest areas ins Belleville.

Q And the fact that you have nore people
com ng down there, has that created any problens for
you as a police officer?

A Not the bars and restaurants and
busi nesses, we do have probl ens when we have
festivals wwth juveniles. But the bars and

restaurants, we have mnimal problens wth any of
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our busi nesses downtown. Al the owners -- | nean,

| talk to themon a regular basis wth the downtown
Main Street and they take good care of their
est abl i shnment .

Q Are you famliar with Copper Fire?

A | am

Q Ckay. What is Copper Fire in your m nd?

A It's a restaurant bar.

Q Are there other -- there are other
restaurant bars also on Main Street?

A Sure, many.

Q Have you been in all of then?

A | have.

Q Do you notice any significant difference
on noi se | evels between Copper Fire and any of the
ot her restaurants and bars?

A Sonme of the bars down there, | don't know
i f they have nusic or anything, so sone of them
m ght be | essor noise. However, the bars that are
| i ke Copper Fire, let's say, Big Daddy's, Benny's,
what's the other one?

Q Mari achi s?

A That one. There are sone others that are
pretty much identical to Copper Fire.

Q Ckay. And all of them have |ive nusic?
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A Yes.
Q Ckay. One of the reasons | asked you to
cone i s because you actually worked with the
conpl ai nant, Geri Boyer, on a noise ordinance; iIs

that correct?

A Yes.
Q Ckay. Can you explain just how that cane
about ?

A Yeah, so back in 2020 is when | got
involved in this. | spoke to CGeri; | spoke to
Renae; and | was just trying to incorporate
everybody into finding a solution. And we had an
ordi nance on the books that basically said that if
noi se would emt over a property line that it was
agai nst ordinance. | disagreed with that, as |
brought up before the council, to get it changed. A

| awnnower goes across a property |ine.

Q Yes.
A A conversati on goes across a property
1 ne. | felt that ordi nance was unconstitutional .

| brought it to ny city attorney, Garrett Hoerner,
and then | net wwth Geri Boyer; and there was many,
many ot her people in the roomto draft a new

or di nance.

Q And you got her input on the new
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or di nance, correct ?

A | did.
Q Ckay. |'mgoing to show you sonet hi ng,
and I'I'l mark it in nmy hand. Can | ask you what

this docunent is?

A So, this is the new ordi nance that |
drafted after the neeting that | had with Geri and
sonme other individuals fromthe Cty. And this is
what | showed ny city attorney. | took it to Legal
and Ordi nance, | believe, the commttee, and then
the council passed it on 10/18/2021. This is the
newest ordi nance.

Q And you have a copy of it right up there;
Is that correct?

A Yes, | do.

Q |"mgoing to mark this as R 38, and | et
you have a copy of it.

(Respondents' Exhibit R-38 narked.)

Q (By M. Petruska) Just for the record, I'm
showng it to Conplainant's counsel. That's the new
ordi nance that was passed with Geri's input,
correct?

A That's correct.

Q What | just marked and what you have in

front of you?
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A That's correct.

Q And any suggestion that the old one, which
you said went across the property |line, noise stuff,
that's the old ordi nance?

A That's correct. That was the one
pre-2021.

Q Ckay. Anyone who testified here today
sayi ng that new ordi nance was not being truthful,
right?

A That's correct. The one -- 110. 31 passed
10/ 18 of 2021. That has been the ordi nance since
t hat date.

Q Ckay. In order to enforce that ordinance,
have you and your departnent set up a procedure for
your officers to determ ne noise?

A | did.

Q kay. Wiat's the procedure?

A | put a neno out back, | believe, it was
March 18, 2021, and | directed ny officers -- in the
meno, | stated they have numerous noi se conplaints
generated towards Copper Fire, and | instructed ny
officers that if they get a notice conplaint out
there, review the ordinance. |f soneone's in
violation, issue citations on that. Another way

that we did this was, | bought deci bel readers for
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themto go out there and take, you know, tests of

how | oud the noi se was. So, when an officer woul d
go out there, they're arned wth two things.
They're arnmed with a deci bel reader and they're
armed with the ordinance. If they feel that noise
I's unreasonably loud, then they can issue a
citation.

Q Ckay. Have they issued a citation to
Copper Fire?

A They have not.

Q Ckay. And you're aware -- you brought
sone reports with you here today?

A | did.

Q So, they have investigated this?

A Yeah, we got nunerous calls. The officers
i nvestigated it, and they had determ ned
t hat probabl e cause didn't exist for an arrest, so
no arrests have been nade.

Q Just for the record, if you don't m nd,
can you read that ordinance word for word and j ust
for the record?

A Sure. It's an ordinance 10-31 | abel ed
Prohi bi ti on Agai nst Nui sances. "A, no business,
trade or occupation shall be carried on in any

manner which will create a public or private
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nui sance, nor shall such operation be carried on in
a manner which wll produce unreasonably offensive
noi se, odor or other physical disturbances at or
beyond the property line of the prem ses at which
such operations take place, or otherw se threaten
the public health, safety, norale or welfare or
quality of life. Unreasonably offensive noise nay
I ncl ude noises due to intermttence, beat frequency,
vol unme or shrillness so it does not becone a
nui sance to adj acent users.
B, the prohibition contained herein
shall be an additional regul ati on besides those
ot herwi se provided by this subchapter and shall not
be deened to be a [imtation on any other ordi nance.
Then it has sone dates on when
di fferent ordi nances were passed, but this one was
passed on 10/ 18 of 2021.

Q And just on your copy, |I'mgoing to mark
this down here, Exhibit R-38. |'mjust going to and
if -- can | nove to admt Exhibit R-38?

MR. JACOBER: No objection.
HEARI NG OFFI CER WEBB: Exhibit R-38 is

adm tted.

(Respondents' Exhibit R 38 admtted onto the hearing

record.)
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THE W TNESS: Who does this go to?
HEARI NG OFFI CER WEBB: Do | get a copy or

just --

MR, PETRUSKA: Yes, yes, you'll get a
copy, right there. Thank you, Chief. That's
really all the questions | have for you.

THE W TNESS:  Sure.

CROSS- EXAM NATI ON BY MR, JACOBER:

Q (By M. Jacober) Good afternoon, Chief.

A Good afternoon.

Q W net out in the hallway. M nane is

Mat t hew Jacober, and | represent Doug and Geri

Boyer.
A Ckay.
Q Are you famliar with the Boyers?
A | amvery famliar, yes.

Q Ckay. Have you worked with Geri on ot her
I ssues regarding Belleville?

A Yeah, many things through ny career, yep.

Q Ckay. | want to start by asking you about
you, you listed three, and you say there mght be
another three locations that are, | think your
testinony, was identical to Copper Fire; and that
was Bi g Daddy's, Benny's and Mariachis. Are there

any others --
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A Yeah.
Q -- on Main Street?
A Tavern on Main, they have live nusic

there. | think that that business is pretty

simlar. | believe nost of their live nusic,

t hough, is outside, not inside. And you know
there's alittle bit of difference between each one,
right, but they're all simlar. They're bars.
They're nice restaurants. And they have nusic.

Q Li ve nusic?

A Sur e.

Q That's anplified?

A Yes.

Q Do you know if any of those |ocations have
buil di ngs that are attached to them where peopl e
make their primary residence? O residence at all?

A | know sone of them have upstairs. |
don't know if those are residences. | don't know if
anyone |ives above themor not. Many of the
bui | di ngs downt own have apartnents that are attached
to themthat are condos. But | don't know who |ives
above them or not.

Q So, but you don't know for sure, as you
sit here today, whether any of those other

restaurants have buildings attached to themwth
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people living in the buildings?
A That's correct.
Q Ckay. So that's -- that's a difference
bet ween Copper Fire, Big Daddy's, Mariachis and
Tavern on Main?
A It could be. Yeah, like | said, | don't

know if there is people up there; there could be.
But, yeah, it just depends if there are or aren't.

Q And that analysis would be different,
woul dn't it?

A Potentially, yeah.

Q Ckay. Now, the noise ordinance, when |
|l ook at it, the only difference is the new ordi nance
I ncl udes unreasonably offensive noise; is that
correct?

A That's correct.

Q And that's based on the officer's
di screti on when he goes -- he or she goes there,
correct?

A Correct.

Q So, what could be offensive to one person
m ght not be offensive to another?

A That's correct.

Q And the situation could make sonet hi ng

of fensive that m ght not be offensive to another
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person?
A Yeah, there's many variables that go into
it.
Q In other words, an officer mght be a

coupl e hours into a shift and be w de awake,
hopeful I y; and noise com ng through a wall in a
resi dence m ght not be offensive because he or she
Is not trying to go to bed?

A Tinme -- tinme has a factor init, yeah. |If
it's -- if sonmebody is playing loud nusic at 6:00 in
the afternoon or they're playing it at 11:00 o' cl ock
at night, that is sonething that we would take into
consideration to see if it's unreasonable or not.

Q What about the length of tine that
sonething is playing?

A It could be. It could be a factor.

Q How about the frequency? If it's five
days a week?

A Those are all things that could be
factors, yes.

Q |'"'mgoing to play two audio clips that |
would i ke you to listen to.

A kay.

Q And for purpose of the records, we have

not touched the vol ume when Ms. Boyer testified
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earlier today about these two video clips when they

were admtted i nto evidence.
(Excerpt of G 12 was played.)
MR. JACOBER: For purposes of the record,

that was Exhibit C 12.

Q (By M. Jacober) Ckay. D d you hear both
of those?

A | did.

Q Ckay, for purposes of the record, the
second one was C 14, and the first one you |istened
to, Chief, the G 12 was recorded on April the 2nd of
2021. The second one, C 14 was recorded on May 8th
of 2021. In the testinony that's been put into the
record today, is, and I'll walk you through this
real quick, right there where |I'm pointing in the
upper right hand, that's Copper Fire.

A kay.

Q And where the band sets up in Copper Fire.
And the first one, CG12, recorded in April of 2021,
Ms. Boyer testified that she was either in her
bedroomright here or in her living roomright
t here.

A kay.

Q She recorded that sound late in the

eveni ng at bed for her around 10:00 or 11:00 o'cl ock
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at night. The second one, Ms. Boyer testified that

she was sitting on the bed in her bedroomright
here. Do you believe hearing that, at that tine,
woul d be unreasonably offensive noise?

A | don't, or | should say, it could be.
What | would do is | would take a deci bel reader,
and | would get a reading; and then | would apply it
to the | aw.

Q But how is decibel -- howis a decibel
reading -- a decibel reading is not a subjective
I ssue, correct?

A Correct.

Q And you testified earlier that this
unreasonably of fensive noise is a subjective issue,
isn't it?

A It is, yeah.

Q So, if it's below a certain decibel but
you can still hear it and it prevents you from goi ng
to sleep, isn't that unreasonably offensive?

A | don't think so. You know, we use a
deci bel reader and we apply it to the law that's
given to us. If we didn't have a deci bel reading,
we woul d have to make that decision out there. And
you know a ot of things -- we took a | ot of things

into consideration, and one is tinme. VWhet her
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Ms. Boyer was going to bed at 9:00 o' clock or 11:00

o' clock. 9:00 o' clock, it'd be nore reasonable to
have nusic up a little louder than it would be at

11: 00 o'clock. But | just can't nake a deci sion
being in here listening -- | would have to be out on

the scene where this is occurring at, if that nakes

sense.
Q | understand. [It's an inperfect --
A Ri ght .
Q -- process that we have right now But to

go wth your exanple of going to bed at 9:00
o' clock, this is Ms. Boyer's hone, correct?

A It's correct.

Q You have the right to go bed whenever you
desire, don't you?

A You do.

Q Soneti nes you have earlier nornings, you
mght go to bed a little bit earlier than nornal,
correct?

A Correct, yes.

Q O you have a | ong day, and you want j ust
to craw into bed and go to sleep, correct?

A That's correct.

Q And if that nusic was playing and it

prevents you fromgoing to sleep, isn't that
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unr easonabl e?

A | don't think so. And the reason | say
that is, | give ny brother for exanple, he works
m dni ghts on railroad; and he cones hone early in
the norning and on a Friday night and a Saturday
nor ni ng; and everybody is cutting their grass; and
it's probably lower than that. And if people cut
their grass and produce that anount of noise where
it takes a while for ny brother to go sleep, | don't
thi nk that's unreasonabl e.

| think there's a lot of factors that

go into place, and, believe ne, | understand both
sides of this. | think they're both great people,
and we're stuck to figure it out, and that's okay.
| have a tough job, and | understand that. But
there are so many factors that we have take into
consi deration as police officers. One, is an
unreasonably | oud noise. Two, is there a deci bel
reading. Three, just, | guess, the esthetics of
downtown. It's a downtown, vibrant area, and we
have to take that into context, also.

Q Does it matter to you at all about who was
there first?

A It doesn't. Yeah, | nean, and | don't

know who was -- | can't recall who was there first.
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| know Geri has ran a great business down there for

many years. | don't know when she noved in there.
| know Renae runs a great business down there, and
nmet with both of themat length to try to conme up
with a solution with sound walls and boards and
di fferent things, which, obviously, didn't cone to
fruition, but as a police departnment, we would | ove
to be able to fix this issue. But, as what | said,
there's many variables that cone into this. | arm
my police officers with the | aw and a deci bel
reader. Wiatever decision they nmake, | will stand
behi nd t hem

| f they would have wote Renae
citations, | would have stood behind those
citations. If they didn't wite Renae citations,
and that woul d upset Ms. Boyer, | would stand behind
that decision, too. | give themthe discretion that
they need and the laws to apply equally when they're

handl i ng those situations.

Q What is your instructions on the decibel
readi ngs?

A So, | gave ny neno. You can have this, if
you' d |ike.

Q Sur e.

A This is a neno that | put out to the

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

Page 147
troops when | was assistant chief on March 18th,
2021. | highlighted sone of the areas for the tine
and the deci bel readings. That's what we
interpreted fromthe EPA guidelines. | also called

EPA to see if the EPA woul d cone out and assist us
on that. They infornmed ne it's a nunicipal issue,
and we woul d have to deal with it, because | was
trying to go to anybody | could go to to get
assi stance on this.

Q And you called --

A The 111inois EPA.

Q The Illinois EPA, | want to nake the
record clear on that.

A Yeah.

Q When you called the EPA or -- strike that.
Where did you get these decibel |evels fronf

A From-- fromthe state law, and | have
t hat .

Q Are those -- do you recall, are those
out door regul ati ons or indoor regul ations?

A | don't know. | can't renenber. It was a
long tinme ago when | reviewed that.

Q | under st and.

A Let nme see if | have the -- | got it from

the Title 35 Environnent Protection, Subtitle H:
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Noi se -- for Noise Pollution. And this is the | aw

that I -- that | referred to.
Q G ve ne one second to | ook at this.
A Sur e.
Q Are you aware, as we sit here today, how

the Witers' Loft's offices are zoned?
A How what ?
They' re zoned.
| " m not.
Do you know Copper Fire is zoned?
No.

How about Kaskaski a Engi neeri ng G oup?

> O >» O >» O

| don't know. | can tell you what | put
out was, going froma Class B property emtting
noise to a Cass A So, | classified it, Geri
Boyer's, as residential and Copper Fire as a
busi ness. So, that was the nunmbers that | got.

Q If | told you that Subtitle His for
out door noi se not indoor noise --

A Ckay.

Q Do you think you need to take a second
| ook at your neno to your officers and | ook at
I ndoor noi se instead of outdoor noise?

A Absol utel y.

Q And that possible emtting noise inside of
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soneone's hone should be at a different |evel than

what the noise is when it's emtting over a property
line?

MR. PETRUSKA: Now, |I'mgoing to object to
this, because we're front of the Illinois
Pol I ution Control Board. You guys set the
regulations. This is not the tine to start
setting new regulations or for himto suggest a
standard that we have to be |iving under
because the Illinois EPA hasn't set it yet.

Are you -- is there indoor noise regulation
that you're going to submt hinf

MR. JACOBER: No.

MR, PETRUSKA: Has it been set by the
I1l1nois EPA?

MR. JACCBER  No.

MR. PETRUSKA: | object.
HEARI NG OFFI CER VWEBB: Wl |, 1' m hoping
this is going to go back to nuisance -- | nean,

as you know, we're not tal king about deci bel
|l evels. This is a nuisance conplaint, so |
assune you're headi ng back in that direction.
MR. JACOBER | am
HEARI NG OFFI CER WEBB: Then go ahead.
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Q (By M. Jacober) Wuld you agree with ne,

Chief, that if the nuisance of noise comng into
your property is at different |evels on different
times of the day?

A Yes.

Q And you' ve already agreed with ne that the
nui sance happens five days a week, it would be a
different analysis than if it was on occasion?

A Potentially, yes.

Q Ckay. And you've already agreed that if
the noise goes late into the evening, than it's a
different analysis than if it is in the mddle of
t he day?

A Correct.

Q That noi se that you heard, would you be
able to go sleep with noise playing?

A | personally would, because | listen to a
radi o when | go to sl eep.

Q You |i ke noise when you're -- you don't
i ke noise -- don't |ike quiet when you're sl eeping?

A No. A fan or ny radio, so, yeah, | would
like that; and | get it. Sone people wouldn't. But
as a police officer, | have to determne if that's a
nui sance or not, and as | sit here today listening

to that, | don't believe it is. Now it mght be a
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different scenario if | was out at CGeri Boyer's

property listening to it, but I couldn't really nake
a clear decision just fromhearing it in the Cty
Counci | Chanbers.
Q Under stood. Have you been in the Boyer's
| of t ?
A |' ve been inside the engineering part, but
not in the |lofts.
Q Do you agree that people have the right to
have quiet in their honmes?
A Sur e.
Q And you al so agree that nei ghbors don't
have the right to omt noise into soneone's hone?
A If 1t's an unreasonabl e anount.
MR. JACOBER: No further questions.
THE W TNESS: Thank you.
REDI RECT EXAM NATI ON
BY MR PETRUSKA:
Q Chief, just real quick now, and | just
want to make sure as a police officer, you have a

chance to talk about this. Wy do we have speed

limts?
A To reduce injury, to reduce traffic
cr ashes.
Q And there's different levels of speeds in
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different |ocations, correct?
A Correct.
Q But you still set an objective nunber,
right?
A Correct.
Q Coul d you, as a police officer, possibly

enforce the law, which just said unreasonably fast
driving speed?

A Sur e.

Q Ckay, but that -- what standard woul d you
use to enforce that?

A It would -- would be -- it would be
difficult. It would kind of be |ike reckless
driving statute where just a reasonabl e person would
see that that's reckless driving. You know, it's --
it would be hard to prove, too. So, we need these
standards on -- tal k about speed limts, we need
these just to set a standard so we know if it's
right or wong. |If you didn't have speed |limts, it
woul d be difficult to arrest sonebody or give
sonebody a ticket for speeding, because it woul d
have to neet a high threshol d.

Q And, also, for people who want to foll ow
the law, isn't having an objective nunber a good

thing for then?
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A Sure, yes.

Q Ckay. So, a subjective standard is al so
difficult to conply with, would you agree with that?

A Yes.

MR, PETRUSKA: Ckay, thank you.
RECROSS- EXAM NATI ON
BY MR JACOBER:

Q Just very briefly. A subjective standard
Is you have in this instance, isn't it?

A | nmean, we have a nunber of what you can
and cannot be over on the threshold of decibels and
we go by that. But with the nuisance, | nean, that
woul d be the objective. Every officer handl es cases
a different way. It's up to them it's up to their
di scretion on how would they handle it.

Q And the ordinance is the |aw, not your

A Yes, correct. Yeah, the ordinance is the
I aw.
Q And the ordi nance doesn't say anyt hi ng
about deci bel |evel s?
A That's correct.
MR, JACOBER: No further questions.
HEARI NG OFFI CER WEBB: Anyt hi ng el se?
MR. PETRUSKA: Thank you very nuch.
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You' re done.

HEARI NG OFFI CER WEBB: Thank you, Chief.

THE W TNESS: Hey, any tine.

HEARI NG OFFI CER VEBB: Shal |l we pick up
with Ms. Boyer's cross-exam nation?

MR JACOBER  Yes, ma'am

MR, PETRUSKA: Yes.

HEARI NG OFFI CER VWEBB: Ms. Geri Boyer.
And 1'lIl rem nd you, you're still under oath.

CRCSS- EXAM NATI ON
BY MR PETRUSKA:

and nothing but the truth, correct?

A Correct.

Q Did you m srepresent anything that you
said during your hour and a half testinony?

A Well, when | say the ordinance thing,
yeah, | didn't realize the ordinance that | was
| ooking at, because it's really closely witten to
the one that we did, | didn't realize that wasn't
t he one we had worked on.

Q Ckay. So, you got it wong?

A Yeah, | got that wong.

Page 154

MR, PETRUSKA: Thank you for com ng today.

Q M's. Boyer, when you took the oath earlier

today, you swore to tell the truth, the whole truth
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Q Ckay, let's tal k about what el se you got

wong. You admt and you said under oath nunerous
times today, you can't hear the jukebox nusic,
right?

A Correct.

Q Ckay. And we're going to call that the
t oucht one machi ne, because that's what's on the
machi ne, okay? The touchtone machi ne.

A Ckay, | nean --

Q You can't -- You can't hear that in your
resi dence, correct?

A W think we can't hear it.

Q No, no, no. You've testified today,
ma'am You've testified; it's all on the record
al ready, and you said it clearly several tines.
Let's get this right: you can't hear that in your
resi dence, correct?

A That is based on when you were over
turning it up, and we were in our residence hearing
it and testing it. | was that -- ny opinion, or ny
answer to that is based on when we tested it.

Q Ckay.

A And we were together when we tested it.

Q Ckay. So, when we tested it, objectively,

there was -- they turned the machine up to a certain

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

Page 156
| evel, do you renenber that?

A Yes, | do.

Q And that was 75 percent, at first, of the
total volunme?

A | don't renmenber what it was.

Q Renae will testify about this, but it was
tested at that and we went over to your business
first, correct?

A Correct.

Q And we couldn't hear a thing, is that

A Correct.

Q And then we went up to your residence,
correct?

A Correct.

Q And no one could hear anything, right?

A Correct.

Q Then Renae went back to Copper Fire and
turned the touchtone machine up to 100 percent, at

| east that's what she said she did, correct?

A | don't know.
Q Do you recall your husband calling you and
saying | can hear it; | can hear it. Do you

renenber that?

A That -- not how ny husband tal ks, but, no,
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| don't renenber exactly; but he was upstairs to |et

us know if he could hear it.

Q Did he said he could hear it?

A | don't really renenber, but if you say he
di d.

Q And then we went upstairs and no one could
hear it, correct? At 100 percent volunme, no one

heard the sound?

A After he said he could hear it?
Q Yeah.
A | don't renmenber that.
The record will reflect what your
testinony was earlier today, and I'll just leave it

at that about hearing the machine. But do you
remenber tal king about Novenber 7th, 2020, and the
di spute at Copper Fire?

A That was during Covid?

Q Yes.

A Yeah.

Q Do you renenber it?

A Yes, | renenber it vividly.

Q Do you renenber telling the police twce

that you could hear the nusic?
A Yes.
Q And it was too loud, right?
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A Yes.

Q Do you know what was playing that night?

A | don't know what was playing that night,
but | know when | went inside yelling behind Renae,
she coul dn't hear ne.

Q But let's just make sure. There was no
band in there. It's Covid. There was no band in
there, right?

A Yeah, | don't know, because it was Covid,
so there was gathering of people either.

Q And Exhibit R 13, I'"'mhanding this to you,;
can you take a |l ook at that for ne, please?

(Respondents' Exhibit R-13 nmarked.)

A Ch, shoot, Doug, would you hand ne ny
gl asses, sorry.

Q (By M. Petruska) I'll represent to you
that R-13 is the incident we're tal king about --
that's the police report relating to the incident
we' re tal king about, okay?

A Ckay.

Q Take a | ook through. |Is there any
indication in there that there was a band pl ayi ng
i nsi de?

A | don't see any indication of what was

pl aying the nusic at all.
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Q And certainly during Covid, if there's a

band pl aying that would be a violation of the |aw,
correct?

A This whole thing was a viol ation of the
|l aw, right? Because there was no gatherings were
al l owed during Covid.

Q The --

A VWhich | think -- which I think why this
was so shocki ng.

Q The police officers cane, correct?

A Correct.

Q And filled out that report, right?

A Uh- huh.

Q On two occasions, you told them you coul d
hear the nusic, it was really loud in your

apartnent, right?

A Yes.

Q Ckay. Wiy did you lie to then?

A Why | did what?

Q Wiy did you lie to then?

A It was loud in our building. Julie called
and was, |ike, hey, can you hear that? And |I'm
i ke, yes. | don't know what's going on. Copper
Fire is closed. M husband's, |like, just call --
call them | tried to call a couple tines but you
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woul dn't be to able hear the phone ring either. No

one is lying. W could hear that nusic very |oudly.
Now, the other thing is is that the noise |evel
overal |l downtown was so -- was so | ow during Covid,
that nmaybe that nmade the difference, that the

anbi ent noi se when we tested -- when we tested up

t he sound, the anbi ent noise outside was |ouder, so
| don't know. | don't know. But no one lied that
they could hear nusic. How would | even know you
had nmusic over there if | couldn't hear it?

Q Have you ever wal ked by? Have you ever
wal ked by Copper Fire and found it to be | oud?

A | have, but | was in ny loft. No one
wal ked by Copper Fire. Everything was cl osed
downt own.

Q And, ma'am you have already testified
that you can't hear the touchtone nmachine. Wen
Renae testifies it was the touchtone nachi ne that
was on that night, what woul d be your testinony now?

A God, | don't know how they could have had
that thing so loud. That's what ny testinony woul d
be. Like --

Q So, that -- do you believe they found a
way to soup it up that night because --

A | have no idea. And | don't know what
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| evel s you were actually playing when you were

testing it either.

Q Ckay. Wen you played the nmusic here in
court for us about the level it was, it's your
testinony that's what you hear inside your apartnment
when nusic is playing at Copper Fire, correct?

A It's close. | nean, | don't -- this room
Is so much different. But, yeah --

Q A Il ot of things are changi ng here when you
get asked questions. Let's see what --

A No, no, they're not.

MR. JACOBER: Your Honor, |I'mgoing to

obj ect .

THE WTNESS: That's close to --

MR. JACOBER: Not hi ng has changed. She's
provi di ng her answers.

HEARI NG OFFI CER WEBB: Yeah, sust ai ned.

MR. JACOBER: Argunentative and
unnecessary.

Q (By M. Petruska) On the record, are you
telling this court that what you heard out of this
machi ne, while you were sitting up there, is the
sanme sound you hear sitting in your apartnent?

A On sone nights, yes. | don't know. Sone

nights it's louder. Sone nights, it's alittle bit.
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| asked ny husband, what do you think, does that

sound like that? He goes, | think it sounds a
little low It's all -- it's what we think.

Q Right. This is all about what you think.

A Yeah.

Q Have you heard about anybody el se
conplaining to the police about Copper Fire other
than you and your husband? Anyone el se?

A | have no i dea.

Q Have you stopped to think this is all

about you trying to get what you want, which is no

noi se?

A This is what | want: | don't want to
hear -- | don't care about noise. | don't want to
hear all the tinme in ny loft. | want to have quiet.
| want to be able to enjoy ny life. It's

unr easonabl e for anyone to have nusic from an
out si de source that many hours during the week in
t heir hone.

Q Who is Mke Biffignani?

A He's a sound expert that | hired.

Q Ckay. And just to nmke sure, you hired
hi m because you t hought he knew what he was doi ng,
right?

A Yes.

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

) ~ Page 163
Q You woul dn't have hired soneone you think

can't measure sound, would you?

A No, I -- he's a professional engineer. |
| ooked at his website. | talked to him about if he
ever had done a simlar case, yeah.

Q And wth respect to Mke, he has produced
reports for you, correct?

A Correct.

Q And in those reports, he has told you what
the anbi ent |evel of sound by decibels wthout any
musi c, correct?

A Correct.

Q He al so told you what the anbient |evels

of sound was with nmusic in your apartnment, correct?

A In ny loft, yes.

Q Ckay. In your |loft on page five --
A s it in here?

Q Yes, it's C 22,

(Conplaints' Exhibit C 22 marked.)
C 22.
(By M. Petruska) Can you find page 57

> O >

Yes.

Q And do you see what he put down for the
anbi ent |level of loft Friday night?

A Yeah.
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Q You do? 38 decibels, right?

A Uh- huh.

Q Correct?

A That's what it says, yes.

Q Then |l oft, Saturday, from 11:25, he put
39 deci bels, correct?

A Correct.

Q Now, you realized you filed this with the
II'linois Pollution Control Board, which
has engi neers on the Board, right?

A Yes.

Q They know what 38 and 39-deci bels are.
You know that, right?

A | woul d assune they do, yes.

Q Do you have any idea what the | evel of
deci bels are in here while we're talking?

A No, | don't.

Q It's way over 39. Way over 39. Are you
telling nme at 39 decibels you can't carry on a
conversation? That's your testinony? Is that what
you' re sayi ng?

A |"mjust telling you that when noise is on
I n Copper Fire, yes, we have trouble carrying on a
conversation and watchi ng tel evi sion, yes.

Q You hired an expert to determ ne the sound
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l evel in your apartnent. He says it's 38 to 39.

Are you saying you can't carry on a conversation at
38 to 39; is that your testinony?

A |"msaying that, in our loft, when he was
nmeasuring it, it would be difficult to carry on a
conversation, yes.

Q When at 38 to 39 decibels, you can't watch
TV?

A We can watch television if we turn the
sound up enough.

Q So, for this case, Geri Boyer and her
husband cannot handle 38 to 39 decibels in their
apart nent ?

A |"mjust -- all | can tell you is, when
music is playing in our loft, and we're watchi ng
television, it's difficult because you're |istening
to nusic -- you got all this nmusic and you're trying
to listen to tel evision.

Q How many tinmes have you had M ke do a
sound study for you?

A | think he cane tw ce.

Ckay. |If | told you | had three reports,
woul d that nean anything to?

A | don't renmenber Mke comng three tines.

Ckay. Wien he did the testing, the first
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test, the G 22, which has to do with the bands; and
he nmentioned what nights -- take a | ook at the first
page: what nights he was there doing the testing.

Do you renenber that?

A Ckay, April 23rd.

Q What night in the first band, was what?

A St eel Creek.

Q Ckay. Now, you also testified that you
want her to have the bands outside because you can't
hear the bands outside, right?

A | said we don't m nd bands outside because
we can't hear them

Q Can't hear them (kay. So, Steel Creek
was pl ayi ng outside, what say you now?

A What' s that?

Q Steel Creek was playing outside that

A On April 23rd?

Q What say you now?

A The night that M ke was -- the days that
M ke neasured all the bands were inside.

Q Well, did he note that on there? This is
your expert.

A | nmean, no -- | nean, | don't see that he

notes the | ocation of the band was i nside or
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out si de.

Q So, Renae is going to testify that they
were outside that night. So, now -- now, you got a

band outside and you're hearing the noise. Are you
going to change your testinony again and say that's
a problem al so?

A No, because | don't know if that's true or
not .

Q Ckay. |f Renae says the band was outside
that night, do you have anything to say differently?

A No, | do not.

Q You understand that you' re asking the
court, you're asking the Board, to take your
conpl aints at face value, to say that you can't
sleep, talk or watch TV, you understand that, right?

A | understand that.

Q Don't you think it would have been
I nportant to make sure you had all your facts right
before you cane up and here testified?

MR. JACOBER: Your Honor, |I'mgoing to
obj ect --
HEARI NG OFFI CER WEBB: |'mgoing to
sustain that.
Q (By M. Petruska) D d you have any ot her

errors in your testinony?
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MR. JACOBER: Your Honor, objection.

She's testified repeatedly there are no errors
ot her the ordi nance issue.

HEARI NG OFFI CER WEBB: Yeah, M. Petruska,
this is a nuisance provision, you know, a | ot
of it is very subjective.

Q (By M. Petruska) Do you renenber
testifying that you did not do any investigation to

determne if there was any air between the

bui | di ngs?

A Yeah, | didn't do any investigation to see
there was -- in between Copper Fire's building and
our building, no. [I'mjust -- we were just assumn ng

fromconstruction nethods at the tine.

Q Have you revi ewed your deposition before
com ng here today?

A Yes, | did look it over last night.

Q |"'mgoing to be show ng her page 13 of her
deposition. Can you read out loud lines 1 through 7
for nme, please?

A On what page?

Q Page 13.

A Right, and so -- what line were they --
|'"msorry, say that again.

Q On page 13, lines 1 through 77
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A 1 through 7, okay. "R ght, and so you

have | ooked at at sonme point in tine, the walls
between the two buil dings and your one buil di ng and
saw that there was a space?"
"W cut a hole in them"
"How -- so how nuch space was there?
Do you know?"
“Maybe two or four inches.™
"Okay. "
Q Do you want to take your testinony that
you did nothing to investigate that?
A You know, what -- what | was tal king about
was the walls between our buil dings. Because we cut

a hole in our buildings between the two. So, |

guess, | m sunderstood that question.
Q Ckay.
A Because obviously no one cut a hole

t hrough your walls.

Q | ' m not asking about our walls. [|'m
saying in the wall between the two buil di ngs, you
said there's space between you | ooked up the
bui |l di ng practices --

A No.

Q -- back then?

A There's -- when we built the Witers' Loft
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bui | di ng, when we renovated the Witers' Loft

bui | ding, one of the things that | asked of the
builder is to change the | ocation of where the door
was going to cone in. So, they cut a hole because
our two buildings, and you could see brick wall, air
space, brick wall. That's howwe -- and it was the
sane thing for the third floor, because we -- there
was a hole in that wall that -- so we could see
exactly what we had.

Q Ckay. |'m show ng you what's been marked
as R31, R 32, R33, R34, R 35 R 36.

A Ckay.

Q Are those pictures of your wall and your

A Yes, this is the brick wall in our living
room

Q Do you see spaces in the nortar?

A There are sone spaces in the nortar, but
they're -- | nmean, did you neasure how deep they’

are because they're not very deep.

Q Have you ever tried to fill those nortars
hol es?

A No, because they're not very deep.

Q Do you know how -- do you know how deep

any of them Have you neasured any of thenf
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A | mean, when we first bought the
bui l ding -- when we first were going to buy our
| oft, we checked to make sure that they weren't too
deep, because the builders were |like, do you want us
to fill this all in or keep it the way it is? It
| ooks great the way it is, so we said, no, keep it.
So, they penetrate -- try to penetrate them and
they're not very deep. But | don't have the

nmeasurenents. Do you? D d you guys neasure thenf

Q Al so, with respect to your apartnent --
A The | oft.

Q The | oft. Do you al so have an Airbnb?
A We had an Airbnb across the hall.

Q And did you have that in 20227

A | think we -- I"mnot sure. | think --

don't renmenber. Probably, maybe, maybe not. |
don't renenber.

Q And you've testified already that the
people in that Airbnb can't hear Copper Fire's
musi c?

A No, there -- that Airbnb was actually
right next to Rebecca's loft, so it's across the
hall. So, the sound woul d have had to go 20 feet
across our loft through then a brick wall and air

space, a brick wall and through a hallway. And then
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anot her, you know, wall, so, no.

Q When you brought your dying aunt into your
apartnment, you had the Airbnb also at that tine?

A Yes, did we -- | don't renenber -- | don't
remenber if we had the Airbnb. Ch, | think we did
at that tinme. It was rented.

Q Yeah. You nmade the decision to put her in
your apartnent rather than the Airbnb?

A We tal ked about putting her, |ike, asking
the person to leave in the Airbnb, and we talked to
her about it. She was, like, what if | yell for
you? Like, what if |I need help? And we're, I|ike,
you're right; we won't be able to hear you across
the hall. So, again, the best situation that we
could up is to put her in our loft wwth us, so that
we could care her and hear her and in that way -- |
mean, if | could hear her noving, you know, | could
get up and check on her.

Q And then --

A | nmean, we didn't know how | ong she was
going to live, and, so, we had, |ike, guests already
booked up, like, solid in the Airbnb. | nean,

there's not a |ot we could do.
Q Well, | nean, it's a woman that's dying,

right? She's a little bit nore inportant than a few
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dollars fromthe renter?

A Had nothing to do with dollars. It's,
l'i ke, howlong is she's going to |live? Like, how --
there was no way to do. Like, how|long do we get --
tell these people that cancel every one when -- |
mean, besides the fact that she was scared about
that, because if then she called for us, | couldn't

hear her, and she was right.

Q And then you knew at that point in tine
what the sound |levels were, and you put her in that
apart nent ?

A You know, quite frankly, | didn't think
about the sound at all. Wen we got the call that
she was in the hospital, that it was severe cancer,
bone cancer, and she was in all this pain and that
she was going to be put into a hospice after she got
finished with the radiation that they needed to do
to relieve sone of her pain and she had to go
sonewhere, | wasn't even thinking about that noi se.
| was thinking about what we do to help her? How we
get our loft ready to take care of her? Wat we can
do? That noise was the last thing on ny mnd. The
thing that was on ny mnd was we just found out that
Aunt G na is going to die, and she has no place to

go, and that we're going to care for her.
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Q And do you do anything during that tine to

help mtigate the sound on your side?

A What would | do? No, | didn't. What
woul d | do?

Q There's nothing -- there's nothing that
coul d be done is what your testinony is?

A | don't know what | could do.

Q Ckay. Your office, you claimthat you can

hear the nusic so loud that it bothers your workers,

right?

A Yes.

Q But you have an office on the first floor,
correct?

A Ri ght.

Q And in your office, you can't hear a
t hi ng?

A No, because | put ny office all the way on

t he ot her side bel ow Rebecca's |oft.

Q Ckay. You're not hearing any -- you're
not hearing any nusic while you're in there?

A No. My office also has a door. No, ny
office -- the place where | noved ny office is very
qui et .

Q So, the door hel ps?

A Well, there's no way you're going --
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that's exactly where Rebecca's loft is. So, it
woul d have to go all way across, you know, the
entire building. So, you can't -- you can't hear
this noi se beyond that the top room the top whole
room The ol d building.

Q And then all these desks are right up here
against the wall, correct?

A Correct.

Q Ckay. You haven't thought about noving
any of those desks at all?

A Where would | nove all those people? That
| ayout is designed for every single desk to have
maxi mum capacity out of this building. Were would
| nove themto?

Q VWhat tine does the nusic stop on weekdays
from Copper Fire?

A | don't even know.

Q You said --

A 9: 00 o' clock, maybe, | don't know.

Q So, you said you work in your office until
9: 00 so you can avoid hearing sound, right?

A Correct.

Q And you said you went for a wal k so you
didn't have to listen to any nore nusic, right?

A Wel |, whenever | get -- whenever | cone

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

. Page 176
upstairs, | take the dogs out for a walk.

Q Have you ever seen a band play at a bar

W thout at least mc'd up m crophone singing?

A Yes.
Q You have?
A Yeah, | nean, people -- well, | don't

know. People play all the tinme acoustical playing
and singing if it's a small enough space. | nean as
bi g as Copper Fire is, they probably would need a

m c.

Q One of the things you're asking for,

t hough, is for the -- for themto play -- have nusic
pl aying w thout any anplification, correct?

A | didn't say that. | just said, can we
just not have the nusic so | oud that we have to hear
it on our |oft.

Q And you've nmade clear that your goal is to
not hear the nusic, correct?

A Correct.

Q On Saturday and Sundays, what tinme does
the nusic start?

A | nmean, | haven't been hone for a year on
Saturday and Sundays. So, when -- | nean, you m ght
want to ask Doug that when he is here; but it
usually, like, 2:00 to 4:00 or -- | don't know. It
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just tonme, | tell you what, | don't have any idea

what tinme it is ever, because it seens to ne that
there's always nusic playing when |I'm hone.

Q Right. And that's what you testified to
several tines, is that it's always going on from

Wednesday t hrough Sunday?

A It feels like it, yeah.
Q It feels like it. But what's the reality?
A | mean, whenever Copper Fire is open and

has a band, we can hear that music in our |oft.

Q But when Renae testifies about the hours
of music, are you going to dispute that?

A No. I'mnot going to dispute that. She
knows what she's doi ng.

Q You also testified that you really didn't
start conplaining until there -- until it had live
musi ¢ playing, right?

A Well, | actually conplained the day that
they were taking off the plaster fromthe walls.

Q Ckay. And they were banging on the walls,
correct?

A Yes.

Q And then shortly thereafter, you were
conpl ai ni ng about noise fromthemin May of 2018,

correct?
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A Do | have a text on that day?
Yes.
s that what you're referring to?

You have an e-mail .

> O >» O

If | e-mailed or texted, yeah.

Q Let's take a look at CG-3 and C-4, which
are up there, | guess.

A Ch, that's C 3?

Q Tab 3, tab 4.

A kay.

Q On March 17th, which was St. Patrick's
Day, was there a |ive band playi ng?

A | "' m assum ng there was.

Q On May 3rd, was there a live band pl ayi ng?
May 3rd, 20187

A |"'massum ng there was. | don't know. |
mean, we could hear it, so.

Q When you set up the neeting with the Mayor
or tried to set up the neeting, which is G5, that
was 2018, correct?

A Correct. That's 5.

Q Do you have any idea what it would take to
have the sound | evel in Copper Fire be at a nunber
where you can't hear it?

A No. | amsure Mke could tell you.
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Q You're famliar with the prior ruling in

this case that this is about a nui sance, not about
noi se | anguage, right?

A Correct.

Q So, if we assune that Copper Fire is in
conpliance with the noi se standards, your testinony
for the Board is that those noise standards aren't
good enough, right?

A Is it -- are you tal king about external --

MR JACOBER |'mgoing to object. That
calls for a legal conclusion.

HEARI NG OFFI CER VWEBB: Yeah, | thought --
that's kind of a hard question. Can you --

MR, PETRUSKA: Ckay.

HEARI NG OFFI CER WEBB: -- break that down.

MR. PETRUSKA: [|'Il rephrase it.

Q (By M. Petruska) Are you telling the
Board -- is it your opinion, that their noise
standards are not sufficient to handl e your

conpl ai nts?

A |"'mnot telling --

MR JACOBER: |'mgoing to object once
again. Because she -- her testinony has been
clear --

HEARI NG OFFI CER WEBB: Sust ai ned. Yeah, |
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don't think she's conpl ai ned about the noise

rul es.

Q (By M. Petruska) Are you aware of a noise
rule fromthe Illinois EPA that covers indoor noise?

A No.

Q When you conplained to the police, they've
tested -- you know that they've gone out with
deci bel readers and tested the noi se?

A Yes.

Q They' ve done outside 25 feet away fromthe

property, right?

A Ri ght .
Q Are you saying that's insufficient?
A |"msaying the -- you know, it's just

putting the police in such a bad situation, which is
why | didn't want to call the police in the first

pl ace; but the police chief that was here earlier
was, |ike, you' ve got to call the police and make a
conplaint if it's a problem Because it's so
subjective, and so if you just walk in a |loft and
you haven't been there all night or for the past
year, it doesn't sound -- it doesn't sound bad to
you because it's all relative to the context of the
person hearing the noise.

Q Ckay. So, a reasonabl e person wal ki ng
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into your apartnent could find the noise to be
perfectly reasonabl e?

MR JACOBER |'mgoing to object. It

m sstates her testinony.

HEARI NG OFFI CER WEBB:  Sust ai ned.

Q (By M. Petruska) You have been
conpl ai ning about this for six years; is that
correct?

A Yes.

Q Do you think you've becone overly
sensitive about it?

A | think the duration of the nuisance
Itself has nmade us all sensitive.

Q Are you aware of any expert who has tested

t he decibel levels in your apartnment who found it to
be above 40 deci bel s?

A | don't know.

Q Ckay. Wien you hired Mke, did you ever
ask himif there's anything you can do on your end

of the apartnent?

A | did not ask himwhat he thought | should
do, no.
Q Did he ever offer sonme suggestions on what

you coul d?

A | think he did offer ne sone suggesti ons.

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

| didn't -- | didn't log themor intend to do rage 18
anything, that's for sure.

Q And why did you not to intend to do
anyt hi ng?

A Because | think that noise should be
mtigated at the source, and because, |ike, covering
our wall isn't -- wasn't -- | didn't feel like it

was going to help us, because it's a situation we
have downstairs and we can still hear the noise.
just -- it's such an easy, non-expensive thing is
just to turn the noise down. Just turn the |evels
down.

Q Do you know -- do you know how many peopl e
are in Copper Fire at night?

A No, | don't.

Q Do you know whether or not if there is a
bunch of people in Copper Fire the nusic has to be
| ouder just to be heard?

A No, | don't know that.

Q Have you considered that at all as you're

sitting here today?

A No.

Q Your testinmony is just turn it down?

A Ri ght .

Q And that's because you're having a problem
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A Well, it's because |I'm having a problem
wth it, but it's because, you know, when people in
Belleville talked to ne, like, howit is like living
next to Copper Fire, any tine | go in there it's so
|l oud, and if you read the reviews, it's loud. |It's
| oud inside there. So, it would help everybody just
to turn it down.

Q | noticed that you' ve said that a | ot,
that you think it would actually hel p the business
I f she turned down the nusic, right?

A | mean, | just -- I'mnot a restaurateur,
but | just Googled it. Like, what does noise, |oud
noise, in a restaurant do for the restaurant?

Peopl e perceive the food to be worse than, |ike, bad
if it's louder. It seens to ne, it would be easy
just to turn it down.

Q Have ever tal ked to anyone that attended
Copper Fire that |oves the environnent inside Copper
Fire?

A | haven't tal ked to enough people. |
nmean, people talk to ne because they know |'m next
door to it.

Q And t hey know you' re conpl ai ni ng about it?

A Peopl e don't know that |'m conpl ai ni ng
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about it. rage 14
Q No one know that you've conpl ai ned about

t hat ?
A | nean, | don't talk about conpl aining

about Copper Fire, no.
Q Wiy did Benny cone over to listen to the

noi se in your apartnent? He knew about it, right?

A Yeah, because | said, hey, what are you
doi ng for noise? Can you give her sone suggestions
of howto -- yeah

Q So, you do talk to people about Copper
Fire?

A Maybe a few people that | think m ght be
able to help ne.

Q Have you seen the docunents that Renae has
produced about her attenpts to address the noise
| evel in her restaurant?

A No.

Q Do you care what she's done to attenpt to
control the noise?

A | mean, that she's cared to try. | also
care that it appears not to work.

Q |f she were to buy a bunch of noise
insulation titles, install themon the ceiling and

on the wall, and you could still hear the nusic,
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woul d you denmand she do nore?

A | would say, like, let's turn it down a
little bit to see if that hel ps.
Q So, really no matter what she does, as
|l ong as you can hear it, you're going to conplain?
A well, I --
MR, JACOBER: (nbjection, that m sstates
the wtness's testinony.
HEARI NG OFFI CER WEBB: |'m not sure it
does.
THE WTNESS: | would not want to hear the
music in nmy loft all the tine.
Q (By M. Petruska) |I'm going to show what
| ' ve marked Exhibits 27 and 28.
(Respondents' Exhibits R-27 and R-28 marked.)
A Is it part of here? |Is in here?
Q (By M. Petruska) No, this is from ne.
Exhibits R 27 and R-28. W tal ked earlier about
M ke possi bly maki ng sone recommendati ons to you of

t hi ngs you could do?

A Yeah.

Q Are those those e-nmail s?

A Yes.

Q Are those true and accurate copies that

you exchanged with M chael ?
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A Yes. | didn't -- there wasn't any way |

was going to do any of this.

Q Right. And | just want to nake sure the
Board understands --

A | nmean --

Q | s the noise not |oud enough for you to
take those steps?

A Well, adding dry wall he says, okay,

there's -- the downstairs' walls are covered, and
that didn't help. So, I'mgoing tol'm-- |I'man
engineer; |I'mgoing to be, like, well, it doesn't

hel p below, it's not going to help above. Then I
got Julie's lot, too, to worry about. So, that's
two lofts. We're not going to put drywall all over
these brick walls when we're -- we know that it
won't work, because it doesn't help downstairs,
okay?

And, then, or nass |loaded vinyl into
the inside of your wall would be a good sound
bl ocker. W're not going to put -- we're not going
to put vinyl over our brick walls, because,
logically, to nme, this noise is too great to put
vinyl over a wall think it's going to help. Sorry,
Mke. | don't mean to be -- those two solutions did

not seem reasonable to ne.
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Q And - -
A And | don't want to alter the brick walls
in our |oft.
Q Ckay.
A That's part of its val ue.

Q Anyt hi ng el se inside your apartnent that
you m ght have done to help you?

A We added rugs. W did -- because we have
wood floors, so we did add big area rugs. It
doesn't hel p.

Q Final area of discussion: in 2018, did you
serve on the Downt own Devel opnent - Redevel opnent
Conmi ssi on?

A | served on the Downtown
Devel opnent - Redevel opnent Comm ssi on, yes.

Q And was the idea of Copper Fire going into
the buil ding next door to you on the agenda?

A That is not a regulatory board in any way.
That woul d be -- that would be the Zoni ng Board that
heard that. That's not that.

Q |'"'mjust asking was it on the agenda?

A It mght have been. | don't know W
tal k about all kinds of things going in downtown.

But it's not a regul atory board.

Q The Downt own Devel opnent - Redevel opnent
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Comm ssion, was it involved in redevel opi ng Main
Street?

A It was -- what that comm ssion does, is it

regul ates the noney, so all the buil dings downt own
are -- have an extra tax added on them That tax
goes into a fund, and then that group regul ates how
that noney is spent.

Q But you certainly can't say that in 2018
you weren't aware that Copper Fire was trying to
put - -

A Yeah, we were excited there was a
restaurant going in next door to us. W were sad
that Junction Coffee went away.

Q And Qui znos went away, right?

A Wel |, of course.

Q Do you know why Qui znos went away?

A No, | have no idea.

Q You said during your direct testinony you
sent -- your |lawer sent a letter to the Gty?

A O to Faul baum (sic).

Q Do you have a copy of that letter?

A | don't.

Q | have not seen that letter in this case
at all.

A | couldn't -- | couldn't find it in ny
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files, and Oto is retired. The Cty -- well, the

city probably can't find it either.

Q So, there's a letter fromyou?

A There's a letter -- there's a letter from
ato.

Q Oto, prior to Copper Fire being
conpl et ed?

A Yes.

Q Asking the City to insure that there's
sonme sort of noise mtigation --

A At least they discussed it. It was from
Oto Faul baumto Garrett Hoerner, the city attorney.

Q (kay. And do you have any reason to
bel i eve that Copper Fire built their building
Wi t hout cooperation fromthe Cty?

A | would think that they had cooperation
fromthe Gty. The City really wanted to see that
busi ness go in.

Q So, the Gty approved what was finally put
in, and it gave them an occupancy permt and a
buil ding permt, correct?

A Well, they couldn't have opened if they
didn't.

Q So, you heard the chief of police testify

earlier today, correct?
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A Yes.

Q And we know the City approved Copper Fire
going in, correct?

A Correct.

Q And we have no evidence of anyone el se
conplaining to the police about Copper Fire, right?

A | don't know that.

Q So, this cones down to you agai nst Copper
Fire? You and your husband agai nst Copper Fire?

A Wll, Julie Olet has a problem too. She
l'ives upstairs. But, yes, it's we own this |oft
bui | ding next door. |It's a huge property. Yes,
whi ch just turn the nusic down.

Q Let nme get a few things admtted, and then
"Il stop asking questions. | would like to nove to
admt the photos marked as R-31 through R 367

MR, JACOBER: No objection.
HEARI NG CFFI CER WEBB: | will admt those
too. | -- do you have a copy for ne?
(Respondents' Exhibits R 31, R 32, R-33, R34, R35
and R-36 admtted onto the hearing record.)
MR, PETRUSKA: Yes, yes. I'mgoing to --
THE WTNESS: Is this -- do you want this
back?

HEARI NG OFFI CER V\EBB: | don't know. It's
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not been offered yet, so.

MR. PETRUSKA: This is 31, 32, 33, 34, 35.

THE WTNESS: W didn't give anybody
perm ssion to take those pictures either. Hey,
do you want this back?

MR. PETRUSKA: |1'mgoing to also nove to
admt --

HEARI NG OFFI CER WEBB: Ckay, these are
admtted. Ckay, so R-31 through 36 is
admtted. You did not nove R-13, correct?

MR. PETRUSKA: | did not nove R-13, but |
w Il nove now to have R-13 adm tted.

MR. JACOBER: What is R 13?

HEARI NG OFFI CER VEBB: | don't know.

THE WTNESS: It's a police officer report
fromthe incident.

MR, PETRUSKA: R-13 is a police report
from Novenber 7th, 2020.

MR. JACOBER: No objections.

HEARI NG OFFI CER VWEBB: Ckay. R-13 is
adm tted.

(Respondent's Exhibit R 13 is admtted onto the
hearing record.)

MR, PETRUSKA: And |'Il nove during our

case-in-chief to admt the ordi nance, but --
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that was R-38. | can nove now just to get it
over wth.
HEARI NG OFFI CER WEBB: | think that one
has al ready been admtted, R-38. | have

witten down that that one was admtted. R-27
to R 28, you did not nove.

MR, PETRUSKA: Ri ght.

HEARI NG OFFI CER VWEBB: (kay.

MR. PETRUSKA: | also used theirs. D d |
use theirs for that? Gay. So, R 27, I'll
nove to admt R-27 and R-28.

MR. JACOBER: No objection.

HEARI NG OFFI CER WEBB: All right. R-27
and R-28 are adm tt ed.

(Respondents' Exhibits R-27 and R-28 are admtted
onto the hearing record.)

HEARI NG OFFI CER WEBB: | don't have a
copy, though.

MR. PETRUSKA: | will bring you a copy.

HEARI NG OFFI CER VWEBB: (kay.

MR. PETRUSKA: For the record, these are
the e-mai| exchanges between Geri and her
expert.

HEARI NG OFFI CER WEBB: (kay. |s that all
for now?
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MR, PETRUSKA: That's all for now, thank

you.
MR, JACOBER. Thank you. | do have sone
Redi rect.
HEARI NG OFFI CER WEBB: Not you. That's
not all for you, |I'msorry.

REDI RECT EXAM NATI ON BY MR, JACOBER:

MR. JACOBER: Let's start off with the
housekeepi ng, and | shoul d have done this
earlier, so | apologize. |'mputting up on the
board again --

THE WTNESS: It | ooks upside down. 1In
case you care.

Q (By M. Jacober) You've referenced these
t hr oughout today correct, Geri?

A Yes.

Q We referenced this at Denpbnstrative
Exhibit 1. W're just going to mark that now, and
we' ve referenced this as Denonstrative Exhibit 2;
and we have referenced this as Denonstrative
Exhibit 3; is that correct?

(Conpl ai nants' Denonstrative Exhibits 1, 2 and 3
mar ked. )

Q (By M. Jacober) Is that correct?

A Yes.
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Q And | would nove adm ssion for 1 --
Denonstrative 1, 2 and 3 into the record?
MR, PETRUSKA: No obj ecti on.
HEARI NG OFFI CER WEBB: They are adm tted

half by 11 with the clerk's office?
(Conpl ai nants' Denonstrative Exhibits 1, 2 and 3

admtted onto the hearing record.)

HEARI NG OFFI CER WEBB: Ckay.

If you want to take it with you, we can bring
the insertions --

HEARI NG OFFI CER WEBB: As |long as | keep
the exhibit I|ist.

MR. JACOBER: You can keep all of it.

We'll just bring a new one.
HEARI NG OFFI CER WEBB: | nean, | don't
need all the exhibits, but the list I'll just

take. Okay, so Denonstrative Exhibits 1
through 3 are admtted.
MR, JACOBER: Thank you.

Page 194

and just to clarify, you wll file the 8 and a

MR JACOBER: Yeah, | think what we do is

we'll take the Exhibit binder back fromyou --

MR, JACOBER: And we'll update the Exhibit

bi nder before we reconvene. O we can bring --
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BY MR JACOBER:

Q
forth e-

A
Q

you - -

A
Q

A

guess an acrylic or a vinyl

Q CGeri, if you could | ook at Exhibit R 27.
(Respondents' Exhibit R 27 marked.)

Q (By M. Jacober) That's the e-nuail
exchange between yourself and M ke Biffignani in
Decenber of 20217

A R- 277

Q Ch, it's not in there?

A Ch.

HEARI NG OFFI CER WEBB: Ch, oh, okay.

MR, PETRUSKA: | can you give you anot her
copy. Hold on.

THE WTNESS: Okay, | have it. | think
this is part of it.

HEARI NG OFFI CER WEBB: That's 28, yeah.

THE W TNESS. Yes.
(By M. Jacober) And these are back and
mai | s between yourself and M ke?

Ri ght .

Where he poses or presents an idea to

Ri ght .

to either install clear

M.V, which is I
partition --

Yeabh.

888-893-3767
www.lexitaslegal.com

Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

) Page 196
Q -- covering to keep the sound down or sone

kind of drywall that is designed for sound
mtigation, correct?

A Correct.

Q In the e-mail from M ke to you on
Decenber 7th, 2021, at 10:18 p.m, could you read
the second to the | ast sentence that Mchael has in
his e-mail? It starts with "I know'.

A "I know Copper Fire should be taking sone
action, but this mght be a way for you to reduce
t he annoyance. Let ne know if you want to discuss."

Q It is your view that since you were there
first, that's it's not your responsibility to get
rid of this nuisance?

A | nmean, that's part of it. It's also that
if you mtigate the sound at the source, then that's
a nore effective way to mtigate sound.

Q That's based on your training as an
engi neer, right?

A Yes.

Q That's not speculation. You didn't turn
to Google for that?

A Ri ght .

Q That's based on your --

A | do turn to Google for a | ot of things,
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but not that.

Q Right. That's based on your coll ege
education as an engi neer and you're certified --

A And noi se cl asses.

Q Your professional --

A Yeah, noise wall analysis classes.

Q Ckay. Thank you. | wanted to nmake sure
the record is clear, Geri. Your issue today that

a sound, it's the sound that you hear in your |oft
as a result of live nmusic being played at Copper
Fire, correct?

A Correct.

Q And if that is addressed, you would be

A Tr ue.

hear it in your loft?
A Yes.
Q Now, there's sone discussion in your

cross-exam nati on about the anbi ent noi se being

of all, is it your understanding that the deci bel

scale is a |linear scale?

Page 197

you' re asking the Pollution Control Board to address

isn't necessarily the fact that Copper Fire produced

Q And the address is that you don't want to

38 deci bels and the nusic being 39 decibels. First
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A Correct.
Q So, is 39 decibels just alittle bit

| ouder than 38 deci bel s?

A No.

Q So, it's not linear?

A It's not -- oh, sorry, yes, no, it's
not -- is.

Q | think I m sspoke.

A And I'"mnot -- | amnot a sound acci dent
expert by any neans. |'mreally good at stopping

sound, mtigating sound, but |'mnot a sound expert.
| just want to make sure you know t hat.

Q Ckay. So, is there also a difference
between -- in between anbi ent noi se, the noise
that's just present in a room versus intrusive
noi se?

A Yes. That's why it's so hard -- like, |
coul dn't conprehend when he was saying this is --
this the is anbient noise here, and that is the
noi se level there. I'mjust, like, it's -- that is
so hard to conprehend because if noise -- if sound
IS just steady and then there's an intrusive noise,
it seened like it's a lot, yes. And | wll say that
during Covid, the anbient noise was a | ot | ower

ever ywher e.
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Q We all experienced, | think, and enjoyed

that a little bit with Covid, that the world grew
quiet for alittle bit.

A Wi ch is maybe why we coul d hear that
sound nachi ne.

Q Perhaps. And it is also another way to
kind of express is if we're having this back and
forth and our conversation is at a certain deci bel
| evel, but in the back of the room there's two
ot her people who are talking at a nornmal |evel, then
It beconmes hard for your ears to hear all of that
conversati on?

A Right, and to process it, of course.

Q And that's what your -- that's the issue
here, right?

A That is the issue.

Q |s watching TV difficult because when you
sit there, your brain is having to process or tune
out this music that's comng in and listen to the TV
and try to understand what's going on on TV?

A | wll say, yes, that's true. | don't
even |like television that nuch, but you can't read,
okay? So, that is the only option, and it's --
yeah, it's way too nuch for the mnd to separate. |

nmean, whet her people think it or not, your m nd can
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not do nore than one thing at a tine. | nean, |

feel like |I've gotten dunber since this whole thing
has started, | want to tell you. Because it is hard
for me to process anything because of all this
const ant noi se.

Q Well, we've known each other a long tine.
| can tell you that's not true, but | appreciate the
comments; and, yeah, it is kind of |ike what our
nons told us when were growng up: if you're
tal king, you're not listening, right? Can you
answer that?

A Yes.

Q Just for the record.

A That is what nmy nom used to say.

Q Now, when M ke did his sound study, were
you there for either of thenf

A W wouldn't -- couldn't be -- no, we

couldn't be there because we woul d make noi se, you

know.

Q You can't comment on what he heard --

A Yeah.

Q -- or what was observed during that sound
study? | want to very touch briefly on the Airbnb.

| believe your testinony earlier was part of the

reason why you stopped renting out that unit as an
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Ai rbnb and eventually sold it to Becca, was you were

| eaving town and you couldn't turn -- basically,
couldn't turn the roonf

A Correct. | nean, at first we tried to
just, like, block all the weekends off. But, you
know, then people were, like, is there a way | can
stay through, you know -- it's just -- it was hard.

Q Have the police ever been to your loft to
listen to nusic in your loft?

A Yes.

Q But the chief has not?

A No.

MR. JACOBER: | have no further questions.
RECROSS- EXAM NATI ON

BY MR PETRUSKA:

Q | just want to clarify. So, on C 22, do

you have it up there in your binder?

A Yes.

Q Ckay.

A It's Mke's report.

Q Yeah, in case | m sspoke, | just want to

make sure this is clear. On page 4, in the mddle
of the page, Mke noted the anbient |evel of sound
with no nusic going. Do you see that? Daytinme and

nighttime anbient |evel ?
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A Yes.
Q Ckay. One of those daytine neasured at 30
dBA; the next one was nighttinme, Friday and Saturday
at 1:00 a.m was 29 dBA, do you see that?
A kay. So, you had asked ne -- you thought
it was 38 and 39, is that what you' re saying?
Q No, no, |I'msaying that's the anbi ent
| evel, correct?

A Ckay, yeah, but you had ne | ooking at page

Q Then on page 5, he was giving you the
deci bel levels with nusic playing in your apartnent?
A Ri ght .
Q You see that?
A That's when you said the anbient |evel, |
was, |ike, |I couldn't conprehend it all. GCkay, now

| understand, okay.

Q So, the -- in the loft on Friday, it was
38 deci bels --
A The sound was recorded as that, right?

Q Ri ght, yes.

A Ckay.

Q Then on the | oft on Saturday, the sound
recording of the nusic from10:00 to 11:25 was 39 --

A Ckay.
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Q Correct?
A Yes.
MR, PETRUSKA: Thank you.
MR. JACOBER: No further questions.
HEARI NG OFFI CER WEBB: You are done,
Ms. Boyer.
THE W TNESS: Thank you.
HEARI NG OFFI CER WEBB: Let's go off the
record.

(Werein, a short recess was taken.)

next W tness.
MR. JACOBER: Thank you. Conpl ai nants
woul d cal | Doug Boyer.
(Doug Boyer sworn.)
DI RECT EXAM NATI ON
BY MR JACOBER:
Q Coul d you pl ease state your nane for the
record?
A Dougl as Boyer.
Q And it is okay if | call you Doug?

A Yes, pl ease.

little bit about your background, what's your

Page 203

HEARI NG OFFI CER WEBB: (Ckay. W are back

on the record. The Conplainants may call their

Q Doug, just so the hearing officer knows a
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hi ghest | evel of education?

A | have two Master's degrees.
Q VWhat are those Master's degrees in?
A | have a Master's degree in pastoral

studies fromLoyola in New Ol eans and an MS in
Church Adm nistration fromVill anova.
Q Are you currently enpl oyed?
A | am | teach theology at Al thoff
Cat holic H gh School here in Belleville.
Q Ckay. Do you do anything el se, whether
it's paid or unpaid, that is a job or like a job?
A | just retired a couple weeks ago as
Chancel l or of the Dioceses and I'mofficially
assigned to work in two parishes here in Belleville.
Q What parishes are those?

A St. Teresa of the Child Jesus and St.

Luke.

Q And what do you do for St. Teresa and St.
Luke?

A | "' m an ordai ned deacon, so whatever |
need, | preach every week and various other --

cel ebrate other sacranents and teach and what ever
else | need to do.
Q How nmany nasses a weekend do you do?

A Four .
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Q So, you work every weekend?

A Yes, |'msorry. Yes.

Q Every Saturday and Sunday, at |east?

A Yes.

Q And then work throughout the week to get

ready for your weekend sernons?

A Ri ght .

Q VWhat tinme do you need to be up to get to
your first mass on Sunday norning?

A | deally, 5:45. That way | can sneak in a
cup of coffer before ny hour fast.

Q So, you get up at 5:45 or --

A Have mass at 7:00.

Q At mass at 7:00, okay. Were do you
currently reside?

A 208 East Main, the Witers' Loft, suite
230.

Q "' mgoing to show you a coupl e of

denonstrative exhibits just to have you identify

t henf?
A Ckay.
Q s in the building where you |ive?
A It is.
Q Is this the Witers' Loft right there?
A The whole thing is the Witers' Loft.
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Q The whole thing, this whole --

Yeah.

And the first floor is --

Kaskaski a Engi neeri ng.

And that's your wfe's conpany, correct?

> O >» O >

Correct.

Q You don't have anything to do with
Kaskaski a?

A No.

Q That was a vehenent no. Now,
Denonstrative 2, and there's a |laser pointer right
there in front of you?

A Ckay.

Q | f you want to point. Show us where --
|"msorry. Denonstrative 3 is the second floor of
t hat buil di ng.

A Yes.

Q | f you would, point to us where suite is
in the Witers' Loft? Hold that button down.

A kay. On, there it is.

Q There it is.

A | was pointing everywhere but. So, this
Is our loft right here. (Indicating)

Q Ckay. And that's your bedroonf?

A Yes.
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Q It's a study, and that's your living room
correct?

A Correct.

Q And you live there with Geri?

A | do.

Q How | ong have you guys been married?

A Forty-two years.

Q Congratul ations. Do you recall when you

all first noved into the Witers' Loft?
A | believe 2008, cl ose.

Q Sonmewhere in that range?

A | feel pretty confident.
Q At first, you just owned your suite,
correct?

A Yes, that was always the plan. Sinplify
l'ife.

Q But eventually life got alittle nore
conpl i cat ed?

A Yes, i ndeed.

Q And what happened?

A The person who sold us the |loft went
bankrupt, and we eventually had to find a way to buy
t he whol e buil di ng.

Q And you bought the entire building and

then sold sone suites off?

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

A
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Q

A

O » O >» O

| of t ?

A

Q
owns a uni

owns a uni

the third
A

Q
A

. Page 208
Yes, not nuch but a little.

And you still own sone of the suites?
Most of them

And then rent thenf

Uh- huh.

Do you know how many units in the building

you and Geri own?

Fi ve.

How many units are in the building?
Seven.

There were eight, right?

There were eight and --

Becca brought one and joined it wth her

Correct.

|s -- so Becca's the only other one who
t or there's one other famly nenber who
t, correct?

One of Geri's brothers still owns one

s that on the second floor or is that on
floor?

Second.

Can you point to which unit that is?

That woul d be 210.
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Q Ckay. Wiy did you and Geri want to nove

to downtown Belleville?

A When we did, Geri's office was two bl ocks
down right on the square in Belleville. W lived on
the West End, and the parish | was assigned to at
the tinme was in Waterloo. So, in order to ever have
a neal together, we had to do sonething, because she
couldn't do her work, get hone before | had to --

and have di nner before | had to | eave for the

pari sh.
Q Ckay.
A So, this made -- again, life sinpler.

Q And you had Suite 230 constructed for you

guys, correct?

A Yes.
Q To your specifications?
A Yes. To Ceri's specifications. | was

just along for the ride.
Q Smart nman, smart man. Wiat was in the
bui | di ng next door where Copper Fire is presently
| ocat ed when you guys noved into Suite 2307
A In the first floor, Quiznos was next door.
| think it was the whole first floor at that point.
Q Was there a coffee shop over there as

wel | ?
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A That one cane | ater.

Q Ckay. Any issues wth noise from Qui znos
or the coffee shop?

A No.

Q Did either one of those busi nesses ever
play |ive nusic?

A No.

Q Do you recall, as you sit here today,
about when Copper Fire opened next door?

A It was before Covid. 2018, 2019,
somewhere in there.

Q And at the tinme you already lived in your
| oft, correct?

A For a long tine, yeah.

Q For about eight years, give or take?

A Yeah.

Q And Kaskaski a Engi neering G oup already
occupied the first floor of that building as well?

A They di d.

Q Do you recall how long it took for Copper
Fire to do their construction?

A | don't.

Q Do you recall having noise issues while
Copper Fire was doing the construction?

A There were sone, but, normally, they were
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at a level, just like, all right, they're under

construction. It's a construction zone.

Q Are you aware of whether Copper Fire knew
that you and CGeri lived in Suite 230 before they
started construction?

A | am not aware.

Q Ckay.

A What they knew.

Q Do you know if they becane aware that
people were living in Suite 230 and other places in
the building at any point? D d you do that? Mke
t hem aware of that?

A | did not.

Q Ckay. Have you any --

A Well, | take that back. That was a
m sspeak on ny part. | did have one conversation
when we were having issues, so they knew from ne
that we |ived there.

Q Okay. Do you recall when that happened
about ?

A No, | really don't.

Q Was it while they were under
construction --

A No.

Q -- or after they opened?
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A After they opened.

Q About how |l ong after they opened did you
start to have issues with the noise comng from
Copper Fire?

A So, it was a fairly good whil e, because
originally either they didn't have bands or were
they were quiet. So, there was a tine when it was
not too bad or not noticeable even, is a better way
to put that.

Q |'"d like you to ook in that book in front
of you at Tab 3, and ask you to read that e-mail.
Maybe you haven't seen it until today.

A Whi ch - -

Q Just read fromthe bottom up.

A March 17th at 3:47, Geri wote, "Looks
i ke Copper Fire is a hit today. W're so glad you
got partially opened, but the sound is very loud in
our second floor loft. Please talk to the architect
about acoustical renediation imedi ately."

Q Does that refresh your recollection that
you had noi se issues with Copper Fire from day one
when t hey opened?

A Certainly not on a regular basis. Again,
this is March 17th. | specifically renmenber that

because there were al so, you know, issues downstairs
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because it was a workday. But | don't renenber it

being a daily, you know, a five-day-a-week issue by
any stretch.

Q Wien did it becone a five-day-a-week
I ssue? And, actually, let ne wthdraw that
gquestion?

A Thank you.

Q Let nme ask, | think, a better question.
Was there an event or a change in how Copper Fire
conducted its business that caused the sound to
becone a five-day-a-week issue?

A Yeah, the nusic venue was not anybody's
under st andi ng goi ng in.

Q So --

A It was a restaurant that nmay have nusic
fromtinme to tine.

Q Ckay. Wen they first opened, it wasn't a
plan to have nusic, at |east not your
under st andi ng - -

A Correct.

Q -- that they have nusic five days a week?

A Correct.

Q And the noi se becane an issue for you all
when they shifted their strategy and started to have

music five days a week?
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A Correct.

Q Do you know when they have nusic?

A Normal ly, it's Wednesday, Thursday, Friday
evening and typically in the afternoon -- |I'msorry.
That was a m stake. Friday evening, Saturday
af t ernoon, Saturday eveni ng, Sunday from 2:00 to
5: 00.

Q So, Wednesday, Thursday, Friday nights,
Saturday and Sunday during the day and then Saturday

ni ght ?

A Ri ght .

Q What -- what inpact does that have on your
life?

A Especially when we get to the weekend, the
vol une goes up. And, so, again, we've nade it a
poi nt, when humanly possible, just not to be in our
home Friday night and Saturday. W take our
grandsons in, now that we have a | ake house and go
to the lake. But, of course, | have to cone back
for my four services over the weekend.

Q Are you able to sleep on Saturday nights
okay?

A Alittle around 11:00.

Q After 11:00, you're able to go asl eep?

That's a short night, though, isn't it?
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A CGetting shorter as | get ol der.

Q Probably would like to go bed before 11:00
so you could be up on Sunday norni ng?

A It would be ideal.

Q But you can't go to bed earlier than that?

A Not and sl eep.

Q Are you able to have a normal conversation
I n your hone at any of the tines when bands are
pl ayi ng.

A Again, during the week, it's there, but
iIt'"s not to the point where it's distracting froma
regul ar conversation. But certainly on the
weekends.

Q How about watch TV?

A Again, if you turn it up, and, nornally,
if I"mthere on Saturday, | take ny hearing aids
out. Sonetinmes, | can get it to tune to where |
could -- it will focus alittle nore on the TV and

drown out the anbient, but I'mnot a master of these
t hi ngs.

Q And you heard Geri testify earlier that
the issue is the sound comng in and the fact that
you have this conpeting sound --

A Sur e.

Q -- correct? It's hard for your brain to
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ki nd of decipher all that noise at the sane tinme?

A Absol utel y.

Q Does that prevent you fromlistening to
your own nusic in your |oft?

A Yeah. | would never attenpt it, to listen
to nusic at hone.

Q How about reading a book?

A It's a chall enge.

Q Now, you reference you have hearing aids.
How | ong have you had t hose?

A Three years.

Q Any specific reason why you had to get
heari ng ai ds?

A | couldn't hear ny wfe, as she pointed
out, reqularly.

Q You' re scoring points today, bud. So, if
you take your hearing aids out, is the sound from
Copper Fire pretty nmuch gone?

A Oh, no, no.

Q You can still hear it wthout --

A Yeah, there's a just a particular range
that | specifically need themfor. And that's part
of the problem the top and bottomare fine, and so
even when they're out, things |li ke base or the high

part of drunms, those cone through |oud and clear no
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matter whether | have themin or not.

Q Ckay, soO --

A The mddle part that's not --

Q You' ve got your hearing right in the
mddle is what's been inpact ed?

A Yeah.

Q Now, you say you go to your | ake house
every Friday?

A Try to.

Q Take t he grandki ds?

A Uh- huh.

Q Was the construction of the | ake house

pronpted by anything in particul ar?

A Covi d.

Q |"msorry?

A Covi d.

Q Covi d?

A Yeah, that was the main thing. Wll,

there was no place that we could take them the boys
In particular and, so, we went back honme to where we
used to go because they could be outside and not
around people. And it's, like, oh, if we're going
to cone here ever week, we're not canping. That's
for darn sure.

Q Sure. Wen you decided to construct it,
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was it in part because your grandkids weren't able
to sleep in your |oft when you had thenf
MR, PETRUSKA: (bjection, asked and
answer ed.
HEARI NG OFFI CER WEBB: You can go ahead
and answer it.
THE WTNESS: That cane into play. It
di d.
Q (By M. Jacober) Ckay.

A It wasn't the initial reason, but it
become obvious that it was a brilliant sol ution.
Q W tal ked about hearing the noise from

Copper Fire. Could you also feel the noise?
A | often wondered which really is it
sonetines. The -- especially, again, when that base

starts, a base player starts rolling, it's hard to

tell whether it's vibration -- well, sound is
vi brati on.
Q So, you feel like you can feel it as well

as hear i1t?

A Yeah, soneti nes.

Q Have you ever tal ked to anyone at Copper
Fire about the noise issues in your |oft?

A For the nost part, | normally let ny wife

do all of those things. That's not one of those
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things I"'mparticularly confortable with., As |

said, | did have one conversation relatively early
on Wi th Mark.

Q kay. So, any efforts that have been done
to try to address the sound i ssues have all been
done by CGeri not by you?

A Pretty nmuch, vyes.

Q Ckay. Are you and Geri together |ess on
t he weekends since she's staying -- strike that.

You testified that you cone hone on Saturday
afternoon on the | ake --

A Ri ght .

Q -- SO0 you can take care of your mass on
Sat urday eveni ngs and then Sunday norni ng?

A Uh- huh

Q Does Geri cone hone fromthe [ ake with you

on Saturday?

A No. Alnpbst -- | can't think of a tine. I
am sure she has, but | can't think of -- it's been a
l ong tine.

Q Ckay. And as a result, you spend |ess
time with your wife, right?

A Absol utely.

Q Does Geri stay in the office later during

t he week so she cannot deal wth the noise?
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A Her time staying at the office is later in

the week. | don't want to say definitively that
that's her reasoning, but it's definitely the | ast
part of the week when she stays |ate.

Q And, so, that neans you and Ceri spend

|l ess tinme during the week as wel | ?

A Yes.
Q Has that had an i npact on your nmarriage?
A It hasn't been positive, you know, because

an inportant part is often is just catching up,
spending tine together, sonetinmes doing nothing
together. So, not being able to do that, yes, it's
a chal |l enge.

Q And what it is that you and Geri are
asking the Pollution Control Board to do for you all
in this matter?

A W would just like -- | think Geri spoke
for herself, but ny answer would be pretty simlar:
just want to be able to enjoy ny space w thout

constant intrusive noise in the evenings and on the

weekends.
Q You don't care if they have bands?
A No.
Q You don't care if they have a | oud

envi ronnment ?
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A No, if they keep it to thensel ves.
Q As | ong as that |oud environnment doesn't
i ntrude into your space?
A Ri ght .
Q Have you ever been in Copper Fire?
A It seens |ike we went once before any of

the band things started, it seens |ike we did go --
have a | unch there.

Q Have you been in Copper Fire since the
bands started?

A No.

Q No. Have you personal ly done any
i nvestigation or research into sonething that you
could do in your suite, in your loft, to address the
sound?

A Actually, 1've talked to ny
brother-in-laws, who are construction peopl e, about
Is there anything that physically we could do, and
their only answer was, you know, probably build a
wal | and conpletely cover up the exposed brick for
200 feet along wall or 100 feet along the wall, I'm
sorry.

Q And let's tal k about the exposed bri ck.
| s that kind of an esthetic elenent of your |oft

that you think adds value to it?
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A Absolutely. Yeah, it's striking. |It's

the first thing that people see when they cone in.

Q You don't to want cover that up?

A No.

Q You think it would affect your property
value if you covered up that brick wall?

A Absol utel y.

Q Were they able, your brothers-in-Ilaw or
anyone you've talked to, were they able to tell you
if you did install a wall and cover the brick up,

t hat woul d guarantee the noise from Copper Fire
woul d not cone in to your |oft area?

A No, | don't -- ny inpression fromthem was
that they don't have the expertise to be able to say
sonething |like that.

MR JACOBER: | have no further questions
at this tine.
CROSS- EXAM NATI ON
BY MR PETRUSKA:
Q Good afternoon, sir. One of the

conplaints in this case is an inability to sleep,

correct?
A Uh- huh.
Q Ckay. Your bedroomis back here?
A Uh- huh.
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Q 16 by 9 by 16; is that correct?

A Yeah.

Q Ckay. Have you consi dered doi ng anyt hi ng
with this wall to -- just this wall, not the front,
just that wall to nake it better?

A Again, it's a striking feature of the
room |It's one of the things that really gives it
character. It's going to decrease the val ue and
decrease the esthetic.

Q So, | understand, but we're here today
because your wife is saying she can't have a
conversation; she can't watch TV; she can't even
stay there. And if that's true, |I'mjust wondering
why not do sonething to try to nake it better?

A Because as Ceri said, and | totally agree,
we didn't do anything. W didn't create the
probl em and why should we decrease our val ue,
make -- risk our resell when the tine cones, in
order to fix a problemthat we didn't create.

Q Understood. Are you aware of all of the
steps that Copper Fire has taken to help mtigate
t he sound?

A No.

Q Ckay. Wuld you be surprised to find out

they installed rules and regul ati ons for bands
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pl aying there as to what sound | evel they can reach?

A | woul d be surprised.

Q Wul d you be surprised if they consulted
wi th sound experts to tal k about what they can do?

A Yeah, | woul d.

Q Wul d you be surprised if they installed
sound nonitoring devices?

A | had heard that.

Q Wul d you be surprised if they recently
installed a sound clock, pretty nuch, right in front
of the band to I et them know how | oud they are?

A | woul d be surprised.

Q So, Copper Fire -- if the evidence is that
Copper Fire is doing all kinds of things to help
mtigate the sound, are you still unwilling to do
not hi ng?

A Again, | didn't create the problem

Q Ri ght .

A Wuldn't it just be sinpler, if we were
going to do all of these things and bring experts in
and post all of these things, wouldn't it be easier
to turn just the freaking sound down so we didn't
have to listen it?

Q Well, it sounds wonderful but have you

tal ked to anyone in the nmusic industry who's figured
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out that's actually a sol ution?

A It doesn't take a sound expert to say if
you turn the sound down, you're not going to hear as
much of it. There's not going to be as nuch
transmtted because there's not as nuch com ng out.
It is just a sinple -- that's physics 101. And |
was an engi neering student before I did all ny --

Q Actually it's not. You have a hearing
I ssue, correct?

A Absol utel y.

Q Ckay, so frequencies matter?

A Absol utel y.

Q Correct? Decibel levels and certain

frequencies matter?

A Sur e.

Q So, it's not just turning down sound,
right?

A Well, if you turn down the overall sound,

then you're turning down all of those frequencies.
So, the ones that are the problemwould al so go
down.

Q What about all the people inside the
restaurant, do they create noise?

A You know, | have never -- that's not true.

| have al nost never heard any sound fromthe people
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even when they're cheering. You never -- al nost
never hear the people.
Q See that's amazi ng, because your w fe says

she hears Sweet Caroline and themall singing it all
tinme.

A Vell --

Q She says that's constant?

A The dam Sweet Caroline, that's -- but
conversation, people hanging out, talking, drinking,
you don't hear that. Singing's a whole different
bal | gane.

Q So, you do hear peopl e?

A When they sing.

Q Ckay. So, when there's sound in the bar,
doesn't the nusic need to be | ouder so people can
hear it?

A | do not know. | can't imagine that it

needs to be | oud.

Q " mjust asking the question --

A Yeah.

Q -- because it's -- you know, you and your
W fe are suggesting it's an easy solution. [|'m

trying to tell you it may not be that easy. Have
you t hought that?

A | have that | hear -- | see through
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vari ous ways, all of the people who conpl ain about

how loud it is in there to start wth, so.
Q Have you paid attention to any of the

peopl e that | ove the environnent inside Copper Fire?

A Normally, they will nention the food. You
don't hear nuch about, gosh, that | love it that
it'"s so loud that | can't talk to ny friends. 1've

never seen that.
Q You never seen people that say like to go

there because it's a fun and exciting venue?

A | see Renae say that, but I -- | amsure
there are people who do. | am sure.

Q Ckay.

A | don't -- God knows that | have better

things to do than read all of the Copper Fire
reviews. | just glance fromtine to tine.

Q And there are hundreds of reviews,

correct?

A Huh?

Q There are hundreds of reviews of Copper
Fire?

A | f you say so.

Q Ckay. Have you been to Big Daddy's?

A Not for a long tine.

Q Ckay. Wen you -- how | ong ago did you
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go?

A Pr obabl y pre- Covi d.

Q Ckay.

A Back when it was -- had a different
feeling that it does now.

Q Was it a | oud venue?

A Yeah.

Q Ckay. Are there other places on Miin
Street that have |ive nusic?

A Sur e.

Q And t hey have m crophones and anplifiers
and things like that?

A Uh- huh.

Q So, is it really fair to Copper Fire to
say you can't do it just because the Boyers live
next to you?

A | say it's not fair if you inpinge on ny
privacy, ny lifestyle, ny hone. Again, | know,
because |'ve seen Benny do it, he doesn't even have
anybody who lives next to him but he asks if he has
sonebody who thinks he is a little loud, he'll go
and ask, is this a problemand he'll turn it down.
Bi g Daddy doesn't have anybody next to him ot her
than a blind shop that's closed in the evening.

Q You ever heard about anyone conpl ai ni ng
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about the nusic at Big Daddy's?

A No. | can see that it could happen but |
haven't.

Q You're not aware of any noise conplaints

t hat have been fil ed against Bi g Daddy's?

A Not sonmething | ever checked or
particularly cared about, because he doesn't bot her
nme.

Q Are you aware of anybody el se other than
you, your daughter and your wife that have
conpl ai ned about the noise from Copper Fire to the
pol i ce?

A There's no one el se whose wall s inpinge on

Copper Fire, so why woul d anybody conpl ai n?

Q Are you aware that there are people above
Copper Fire?
A | have no i dea.

Q No. So, you don't really know if there
are other people that |ive next to Copper Fire?

A | f they do, they know who their |andlord
Is and they shoul d expect it.

Q You are not sitting here saying that
Copper Fire is not suitable for the area, right?
It's just like other bars and restaurants in the

area?
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can answer that, because the bands are there in th

A Say that one nore tine. rage 20

Q | s Copper Fire suitable for the area? Are
there other bars and restaurants in the area?

A O course there are.

Q Ckay.

MR. PETRUSKA: That's all the questions |
have, thank you.
MR. JACOBER: Briefly, your Honor.
REDI RECT EXAM NATI ON

BY MR JACOBER:

Q Kaskaski a Engi neering is on the first
fl oor of that building, correct?

A Correct.

Q It also shares a wall with Copper Fire,
correct?

A It does.

Q On the ground fl oor?

A Uh- huh.

Q Does Kaskaski a Engi neering have drywal |l on
its walls?

A On that wall, yes.

Q Can you still hear the sound through the
drywal | ?

A You know with the -- | don't know that |

e
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evening, and if I'mdownstairs, it would be during

busi ness hours.

Q Ckay. Counsel went through the steps that
Copper Fire has instituted to mtigate the sound.
"1l go through those again wth you. They have
rules for the bands, consultation with sound
experts, sound nonitor and the sound clock or a
sound reading in front of the band to | et them now

how | oud they are. You heard those?

A Uh- huh

Q | think you were surprised at all of them
correct?

A Yeah, there was one that | was aware of,

but the rest of themwere all surprises.

Q Have those mtigation efforts by Copper
Fire done anything to reduce the sound comng into
your |loft?

A | don't have quantitive data, but | don't
sense that it has.

Q At | east you haven't observed it?

A | can't say, oh ny God, there was a step
change | ast week. Copper Fire nust have done
sonething. No, there's been no --

Q And did you hear counsel say that Copper

Fire has installed any kind of sound deadening in
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its space to absorb the sound before it cones into

your space?
A | don't believe | did.
Q The | oft above you, that's owned by you
and Ceri, correct?
A Yes.
Do you have a renter in there?
W do.
Who is that?
Julie Olet.

Do you talk to Julie?

> O >» O >» O

Several tines a week.
Q Has she ever comented about the sound

from Copper Fire?

A Numer ous ti nmes.

Q To you?

A Uh- huh.

Q What does she say?

A What she has said makes nme think it's

maybe actual ly al nost worse in her place than ours.
That it seens like it's nmuch nore distracting to
her, even than it is to us.

Q So, besides you and Geri and Becca, Julie
al so has made a comment about the sound?

A Absolutely. And, again, the fact that she
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has specifically told ne that, you know, she no

| onger can rent her place out when she's out of town
because of the volune of the sound.

Q Now, there was a little bit of discussion
about Big Daddy's and then you referenced the pizza
pl ace, what's the nane of it?

A Huh? Oh, Benny's.

Q Benny's. And draw ng conpari sons between
those two --
A Uh- huh

-- you don't live next to Big Daddy's, do
you?

A | don't.

You don't live --

A And |'mgrateful for that. At |east, |
woul d have been back in the day, yeah. But, yeah,
he's down the street.

Q So --

A | may hear it when | wal k the dogs, but
|"mfair gane out on the street.

Q And so what happens in Big Daddy's,
doesn't inpact you what soever?

A Not in the |east.

Q It's not really a conparison that is

appropriate or applicable to what's happening in
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your place?
A Ri ght .
Q Correct?
A Correct.
Q Sanme thing, for Benny's. You don't live

next to Benny's?

No.

You don't share a wall with Benny's?

No.

You don't share a wall with Bi g Daddy's?

> O >» O >

No.

Q So, anything that happens in Benny's is
not applicable to what's happening in your hone?

A Correct.

Q I n your hone, Copper Fire shares a wall
with you, and you are hearing the bands in Copper

Fire in your loft?

A Ri ght .
Q s that correct?
A That's correct.

MR. JACOBER: No further questions.
RECROSS- EXAM NATI ON
BY MR PETRUSKA:
Q Sir, what i s Spaces?

Page 234

A It's -- | guess you would call it an event
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Space acCr 0SS t he street.

And do they have outdoor events?
Cccasional | y.

Do they have nusic playi ng?

Yes.

It's right across the street fromyou?

> O >» O >» O

Uh- huh.
Q Can you hear it when you're wal king on the
street?
A On the street, absolutely.
MR, PETRUSKA: That's all | have.
HEARI NG OFFI CER WEBB: Not hing further?
MR. JACOBER: Just one foll ow up.
FURTHER REDI RECT EXAM NATI ON
BY MR JACOBER:
Q Can you hear the nusic that is outdoors in
Spaces in your loft?
A If 1 do, | close w ndows.
Q So, it's --
A | literally cannot hear themat all if the
w ndows are cl osed.
Q You can only hear themif your w ndows are
open?
A Which is rare.

Q No further questions.
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MR, PETRUSKA: No questi ons.
HEARI NG OFFI CER WEBB: Ckay. Geat, thank
you, Sir.
THE W TNESS: Thank you.
HEARI NG OFFI CER WEBB: (kay. W have this
room for another hour. W had previously
di scussed that Conpl ai nants woul d al | ow
Respondent to put one nore witness on the
st and.
MR, JACOBER Yeah, ny next w tness, Your
Honor, would be Mke Biffignani, and | think --
HEARI NG OFFI CER VWEBB: He nmy take whil e?
MR. JACOBER: He's going to take nore than
an hour?
HEARI NG OFFI CER WEBB: Ckay. Al right,
let's do that. Let's call Respondent's next
W t ness.
MR. PETRUSKA: 1'd like to call Tim
Al bert, please.
(Tim Al bert sworn.)
DI RECT EXAM NATI ON
BY MR PETRUSKA:
Q Can you state your nanme for the record?
A Yes, Tinothy Al bert. You can call nme Tim

Q What do you do for a living?
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ever played there or even considered -- she had
spoken to sonebody el se about installing a house
sound system That person asked ne to go in and
just do a site survey and talk to them and cone up
wi th ideas of what to work.

So, Renae and | di scussed what she

gi ve the house conplete control over the sound.
That doesn't necessarily always work the way you
woul d think. And then we discussed sone sound

mtigation, how do we, you know, if she's going to

Page 237

A |"'mthe technical director at the Shel don
Concert Hall in St. Louis. So, |'ve been in the
audi o busi ness since 1977.

Q Are you also a nusic guy?

A Yes, |'ve been a nusician for 60 years.

Q Ckay. Have you played at Copper Fire?

A Yes, | have.

Q What are the nanmes of your bands?

A Uncl e Al bert.

Q Have you consulted with Renae on sound
I nsi de of Copper Fire?

A Yes, | have. And that was before the band

had t hought about installing a house sound systemto

have bands, how woul d we nmake them qui eter; where we

pl ace the bands, so we discussed, do you put themin
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t he wi ndow, do you put themup against this wall?

Do we do any kind of sound deadening. So, after the
initial discussion, | also dug up references to the

II'linois statute of, you know, standard sound

| evel s --
Q | want to avoid that --
A Correct. So, what we did discuss was, you

know, putting different fabrics and things on the
wall to deaden -- to stop reverberant sounds,
basically. To break up the frequencies so they
don't scatter, so if you break up the frequencies,
it basically hel ps drop the perception of what we

call vol une.

Q Ckay.

A Because it's a very subjective thing.

Q Let's talk about -- just so we can talk
about your -- the basics of giving sone

consul tation --

A Correct.

Q -- | want to tal k about your experience in
sound. Wat do you do at the Shel don Hone?

A |"'mthe technical director and the concert
sound engi neer, so | operate all of the concerts.
We do between 3 and 400 shows a year. Everything

from non-reenforced acoustical classical shows,
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everything up to scream ng | oud rock bands, you

know, BB King, WIlie Nelson and on and on. Robert
Cray is going to be there Friday. So, with that
experience in that venue, just to give you a little
thunbnail on it, the venue is built specifically for
acoustical nusic, so that neans string quartets, et
cetera.

You know, with the tinmes and the
popularity of different kinds of nusic, |'ve got to
deal with a band that's not appropriate for the
room but we sold tickets; it's a great band; it's
going to be a little too loud for the room so nost
of my daily conversations are on how do we nake that
fit for both sides. How does the perforner get the
performance that they want to get across to the
audi ence? How do | make that accessible to our
audi ence nenbers so they don't cone up and say it's
too | oud; give ny noney back.

The whole idea is to nmake a quality
experience for the audience and the perforners, all
in the sane thing. So, that's nostly just
di scussing the acoustics of the room how sound
nmoves, how t hi ngs change, what instrunent m ght be
| ouder, perceived | ouder than another instrunent in

that space. Usually, it's a conversation of
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conpliance for, for lack of a better word, to just
ki nd of piece together and, you know, we've
typically had no conpl aints, so.

Q Does t he nunber of --

M5. ROBBINS: Your Honor, we want to pl ace
an objection on the record to M. Albert to the
extent he's testifying as an expert w tness.

He was not disclosed as an expert by the
Respondents in this case, and it appears that

he's trying offer sonme sort of expert

t esti nony.
MR, PETRUSKA: |'mjust trying to give his
background as why -- why he was able to consult

wi th Renae, and the fact that she consulted
with himis relevant to the Section 33 factors
in this case.

HEARI NG OFFI CER WEBB: He's not -- are you
consi dering himan expert?

MR, PETRUSKA: |'mnot going to ask hima
si ngl e opi nion about Copper Fire's noise there
or anything else, just things that he
recommended.

HEARI NG OFFI CER WEBB: Ckay, go ahead.

THE WTNESS: | can offer nore about ny

background if that's --
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M5. ROBBINS: But recomendations are
opi nions by an expert, and he's trying to lie
foundation as to why he's able to give these
recommendations in this consultation. | nean,
that's an expert opinion.

MR, PETRUSKA: If | can ask ny questions
and if | ask an opinion question, she can
object but | don't expect to ask an opinion
guesti ons.

HEARI NG OFFI CER WEBB: Ckay.

Q (By M. Petruska) Just to continue with
your background, can you explain if a -- how a band,
a two-to-five-person band? How do they perfornf
How does that actually occur?

M5. ROBBINS: |'mgoing to object. He's
asking for an expert opinion.

MR, PETRUSKA: That's a factual question.

HEARI NG OFFI CER VEBB: 1'Il allowit.

THE WTNESS: Do you want nore information
on ny background?

Q (By M. Petruska) No, no, please, if you
just say how would a five-person band, they're going
to go out and play, what stuff do they need?

A If you're going -- a typical five-person

band woul d be a drumer, base player, guitar player,
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keyboard pl ayer and a vocalist, possibly, that woul d
i nvolve anplifiers typically for each base, guitar,
keyboard anplifiers for the vocal m crophones. That
typically would go into a m xer; then you adjust the
sound m xer to be appropriate for the space.

Q And the m xer, when soneone just talks
j ust about a master sound, the m xer actually
controls the sound nore than the anplifier --

A Correct, it's --

M5. ROBBINS: |'mgoing to object. Again,
sanme thing.

HEARI NG OFFI CER WEBB: How about [|'1I1
al l ow you to nake a standing objection to his
testi nony?

M5. ROBBINS: Ckay, a standing objection
to M. Albert's testinony to the extent he is
an undi scl osed expert w tness.

HEARI NG OFFI CER VWEBB: (kay, go ahead.

Q (By M. Petruska) So, the m xer controls
t he sound as nuch as the master?

A Correct.

Q Ckay. And just so peopl e understand, do
take you take a cord and plug it into sonething?

A Correct. Al the m crophones and

everything that's associated with hooking up the
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equi pnent would go into the m xer. You have the

I ndi vi dual control over each instrunent. There's a
mast er vol ume, you know, basically, you know,
it's -- it's close to a hone stereo system You

just have nore control over it all.

Q Kind of |ike an equalizer to sone extent?
A Yes.

Q Ckay.

A To a certain degree.

Q | f a person wants the vocals to be | ouder,

t hey can change the m xer?

A Correct.

Q Ckay. Have you ever seen a band, I'm
tal king factually now, have you ever seen a band go
into a place |like Copper Fire and play w thout
anplification?

A No.

Q Do singers typically like to have a
m crophone that's anped?

A Yes.

Q Ckay. Wiy is that?

A Just to be heard, and there's also the
physi cal aspect of if they're to sing, say, to fill
a space, it's, you know, physically stressing.

Q You nmentioned that you ended up neeting
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Renae because soneone recommended a house systemto

her ?

A Correct.

Q Can you explain to ne what your
conversation was after that with Renae?

A Well, ny conversation after that was so
she called a nusic store and asked for advice on
installing a sound system They explained to ne --
the store explained to ne what the situation was and
asked ne to go in based on ny experience teaching,
et cetera, et cetera. So, | always start wth what
I's your notivation and why do you want to nake this
extra investnent? Her notivation was, if we have a
sound - -

M5. ROBBINS: bjection, calls for

hear say.

MR, PETRUSKA: The entire purpose of this,

Your Honor, is to show Renae has consulted wth

an expert to address her sound and it's a

mtigating factor and rel evance to the Section

33 factors in this case.

M5. ROBBINS: Right, and he just admtted

It's an expert. He just said, she proved that

she's consulted with an expert. And, once

again, M. Albert has not been discl osed.
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MR, PETRUSKA: M. Al bert was disclosed as
a fact witness, and that's all we're talking
about, his factual involvenent in this case.

M5. ROBBINS: And you just said on the
record that M. Albert -- that Renae consulted
with M. Albert as an expert to show that she
consult with an expert to tal k about certain
mtigation inside the bar, so.

HEARI NG OFFI CER VWEBB: | nean, if we're
tal ki ng expert recommendations -- | nean, |'l]
just allow the testinony --

MR PETRUSKA: Sure.

HEARI NG OFFI CER WEBB: -- as an offer of
proof, but | don't -- | nean, just factual -- |

mean, he's a musician and a sound m xer, |

nmean, |'mnot really sure --
THE WTNESS: Well, | think it's also
rel evant, excuse ne, | taught audi o at

Washi ngton University; | taught audio --

M5. ROBBINS: Right, so he's --

MR. JACOBER: Your Honor, he's an expert
W t ness.

HEARI NG OFFI CER WEBB: You are soundi ng
nore |i ke an expert --

MR JACOBER: And he wasn't di scl osed as
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an expert witness. W are being sandbagged in

this hearing wth an expert wtness that we had
no clue was going to cone here and testify
about today.

HEARI NG OFFI CER WEBB: | understand. |
will allow you to make an offer of proof.

MR PETRUSKA: Sure.

HEARI NG OFFI CER WEBB: |s that okay?

MR, JACOBER: An offer of proof would be
made by M. Petruska, not by the witness on the
record.

MR. PETRUSKA: No, you ask questions of
the witness to show --

MR DAVIS: Right.

MR. PETRUSKA: -- the testinony he would
gi ve.

HEARI NG OFFI CER WEBB: Then you can
argue -- well, no, it's not admtted. It's not
adm tt ed.

MR, JACOBER: It's not admtted.

HEARI NG OFFI CER WEBB: You woul d have to
argue to the Board --

MR PETRUSKA: Yeah.

HEARI NG OFFI CER WEBB: -- that it's

adm ssi bl e.
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MR. PETRUSKA: That's fi ne.

HEARI NG OFFI CER WEBB: |s that okay?

MR JACOBER: | -- we will maintain our
obj ection because it's a sandbag, and it's due
process i s not here.

HEARI NG OFFI CER VWEBB: | under st and.

MR, JACOBER: The rules require disclosure
of experts and an opportunity to exam ne the
expert outside of this. W have no idea what
he's about to say, and counsel has admtted
that the purpose is to provide what the expert
that Ms. Eichholz's consulted with told her
what to do. That's the foundation of this
heari ng, and we're bei ng sandbagged with this
information today, so | would object to it
being put on the record at all.

MR, PETRUSKA: If | can't get it on the
record then we can't have submtted it to the
boar d.

MR. JACOBER: You can get it on the record
if you had disclosed the expert prior to the
heari ng and afforded us an opportunity to
exam ne the witness and review his report and
his data and his anal ysis and everything that

you're entitled to do wth an expert w tnesses
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before. That's what the protection is in the

rules to ensure.

MR, PETRUSKA: He didn't prepare a report.
He didn't do an analysis. He sinply talked to
Renae and worked with Renae on establi shing
sone of the policies that we've established in
this case.

MR, JACOBER Yes, he provided his
opinions to her. W' re being sandbagged. W
didn't have an opportunity to exam ne him
before the hearing today.

HEARI NG OFFI CER WEBB: | understand. That
Is not fair. But, also, this is an
adm ni strative hearing, so we do have -- you
know, I will allow himto -- | don't know what
he's going to use this to argue, so | am goi ng
to allow himto put the evidence -- put the
testinony forward as an offer of proof. It's
not adm ssible. He can |ater argue why it
should be admtted, and we can argue about this
| ater.

MR JACOBER  Ckay.

Q (By M. Petruska) So, with respect to the
sound m xer, the idea of a house system what

conversations did you have with Renae about that?

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024

October 07, 2024

M5. ROBBINS: bjection, hearsay. It's --

HEARI NG OFFI CER VWEBB: What was the
guesti on?

MR, PETRUSKA: The question becones is it
being offered for the truth of matter or being
offered to show that Renae had sone input; so
it's being offered on the effect on Renae of
hearing this information. That's how t hese --
all the policies we put together, they' ve all
been created by consultations with people
l'i ke --

HEARI NG OFFI CER WEBB: | nean, is there --
| suppose there would be a way to phrase the
question that does not call -- | nean, she w |
be available to testify --

MR PETRUSKA: Yes.

HEARI NG OFFI CER WEBB: -- so then |
suppose you can get clarification then. |
don't know -- | nean, sonetines we just have to
do things efficiently.

MR. JACOBER: No pun intended, Your Honor,
but I'mgoing to sound |ike a broken record
here: that's why, with expert w tnesses,
there's a disclosure requirenent so you can

explore these issues and experts are given nore

Page 249
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| eeway to tal k about conversations they had,

because you have an opportunity to | earn what
they're going to say before a hearing and you
don't get sandbagged with their testinony at
the hearing. That's the fundanental fairness

I ssue that applies, all due respect, applies in
adm ni strative hearings. And they's why it's
problematic to have this testinony at all.

MR, PETRUSKA: | still, Your Honor, I|'ve
not asked a single opinion question of this
man. |'ve not asked himto eval uate Copper
Fire, the sound, anything el se.

M5. ROBBINS: That's exactly what he's
testifying as what to he was asked to do --

HEARI NG OFFI CER WEBB: Wl |, all | can say
Is, in the past when w tnesses have not been
di scl osed, the Board has allowed the party to
make an offer of proof then argue it |ater.

MR. PETRUSKA: And in ny response, just
for the record, in response to interrogatory 2,
known to you to have information or know edge
wWith respect to any factual matter all eged
related to any allegation in the conplaint or
t he defenses set forth in your answer, include

t he address, bl ah, bl ah, bl ah.
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So, the answer was "Respondent w | |
di scl ose all fact wtnesses as required to
answer this interrogatory directly. The only
persons with knowl edge of the allegations in
the Conplaint in Respondent's Answer are Renae
and Mark. Wth respect to the facts raised in
the Conpl ai nt and the Respondent's Answer,
Respondent identified the foll ow ng: CGeneral
Manager Mary; Kitchen Manager Jereny Francis;
Assi stant Manager Sarah Joi ner; Li eutenant
Col onel M ke Eiskant; Mark Bartle (sic),
downt own resident; Tim Al bert, nusician and
sound man." W disclosed who he is, and we
di scl osed he's going to be tal king about his
facts in this case, so |I'mjust going to | eave
it there --

M5. ROBBINS: But that doesn't mean he can
testify to hearsay or an expert wtness.

HEARI NG OFFI CER WEBB: Ckay, |'ve | ost
track of what the question was.

MR, PETRUSKA: Yes. Wen Renae cane to
you or -- sorry, when Renae wanted to talk
about a sound system did you have an
opportunity to talk to her?

A Yes.

Page 251

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024 October 07, 2024

Page 252
Q (By M. Petruska) Okay. Can you tell ne

what -- what advice you gave her regardi ng a sound
system a nmaster sound systen®

A The advice | gave her was, you can install
a house sound system that doesn't necessarily nean
It gives you control of each individual band. What
| suggested was finding bands that are willing to be
conpliant within the needs of the venue.

Q What do nean by bands that are willing to
be to conpliant?

A Meani ng bands that understand the
environnent and are willing to play at a | evel that
fits the constraints of each individual venue.

Q kay. So what would that involve to have
sonme of sort of control over the bands?

A Just being aware of the space and being
aware of how sound travels through a space and do
your best not to, quote, unquote, be too | oud.

Q kay. And did Renae follow sone of that
advi ce?

A Yes.

Q What did she put in place?

M5. ROBBINS: Objection, he's asking --
HEARI NG OFFI CER WEBB: Pardon ne?
M5. ROBBINS: He's asking for -- he's
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calling for specul ation based off of what Renae

did. He hasn't established foundation that
this witness knows everything that was
i npl enent ed.

HEARI NG OFFI CER WEBB: Well, | guess if he
was di scl osed as a sound man, what did that --
how do you interpret that?

M5. ROBBINS: He was disclosed as a fact
Wi t ness and nusician and sound nman |isted on
the list of -- he was not |isted as an expert
W tness. \Wether, | nean, that he's a
nmusi ci an, okay, we assunmed he was a nusi ci an.
What el se are we supposed to assune fromthat?
W're not -- we're not --

HEARI NG OFFI CER VWEBB: Well, |'m asking
you - -

M5. ROBBINS: He's an expert.

HEARI NG OFFI CER WEBB: -- if a sound man,
|"mnot sure that he's -- he's, you know, |
guess, you know, |'mnot sure what that neant
to you.

M5. ROBBINS: Well, it neant that he was a

fact witness, not an expert w tness, and today
M. Petruska is putting himon as an expert

W t ness.
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VMR, PETRUSKA: | think we've covered this

and it's been ruled on. Just putting the offer
of proof, | think that's all we're dealing with
here, and 1'll have to file a notion to have
what ever he says adm tted.

HEARI NG OFFI CER VEBB: Yeah.

MR. PETRUSKA: | think that's where we
are.

HEARI NG OFFI CER WEBB: (kay.

MR. PETRUSKA: So, going back to the

guestion, can you read back the question?

(Requested portion of the record read back.)

seen

THE W TNESS: She experinented with where
t he bands set up physically in the room
Changed that to be a little nore conpliant with
the space. Put up a sound deci bel neter that
t he bands can read while on stage. Also, put
up a conplete list of what the decibel |evels
have -- your operating levels -- your limts
are, otherw se, you know, you're not welcone in
the space. The neter is in a position where
everybody can clearly see it and choose to
follow it or not, | guess.
Q (By M. Petruska) Have you -- have you

-- I'"'m handi ng you what's been marked as
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Exhibits R-21 and R-22.
(Respondents' Exhibits R 21 and R 22 nmarked.)
Q (By M. Petruska) Have you seen these
docunent s before?
A Yes.
Q Did you have sone consultation with Renae

which lead to creating these?

A Yes.

Q And you have played in a band at Copper
Fire?

A Yes.

Ckay. And have you been asked to abi de by

t hese standards?

A Yes, we have been asked to abi de by those
st andar ds.

W al so pay attention to the neter,
and it appears we're getting anywhere close to the
range, we bring it down.

Q And it is -- is that what you try to do

when you're at the Shel don wi th bands?

A Yes.
Q Try to have them control their sound?
A Yes.

MR, PETRUSKA: Thank you. That's all

guestions | have.
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CROSS- EXAM NATI ON
BY MS. ROBBI NS:

Q M. Albert, | have a few questions. You
nmentioned a di scussion regarding fabric and things
on the wall .

A Correct.

Q Did that happen?

A To ny know edge, they did put sone kind of
paddi ng on the back wall, yes, to break up the
sound.

Q Was anything put on the side wall that was
shared with the |ofts?

A No padding that |I'maware of. Just
pai nti ngs and things.

Q So, you're saying that sonething was
pl aced on the far back wall --

A Correct.

Q -- on the opposite side fromwhere the
bands pl ay?

A Correct.

Q So, looking at Denonstrative 3, which |
realize is maybe not the best view, but this is the
Witers' Loft, and this is the wall with Copper Fire
her e.

A Correct.
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Q So, the bands are up here in the front?

A Correct.

Q So, you're saying they only set up fabric
on this back wall?

A Not on the far back wall, where the --
cl ose to probably where the bedroomis.

Q Her e?

A Correct.

Q Ckay. Did you recommend that they put up
any fabric or any sound deadeni ng or any ot her
devices in any other locations inside the bar?

A Not specifically. W discussed putting up
sound barriers just to break up the sound, you know,
the direct sound that was hitting it, yes.

Q And it was only placed near the back of
t he bar?

A Correct.

Q Wuld it be possible, you' ve seen the bar,
woul d it be possible to place up additional devices
in other places to mtigate the sound?

A Specul ati ve, but yes.

Q And at Shel don, are there any residenti al
nei ghbor s?

A No.

Q And when were your discussions wth Renae?
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A | don't renmenber specifically. | think
2019. It was before Covid.
Q And you said that when your band is
pl ayi ng, you -- you can see the nonitor and you can
turn the sound down --
A Correct.
Q -- if it gets -- so, if the band does get

too I oud, you have the ability to turn the sound
down?

A The band has the ability to turn it down.

Q And | ooking at Exhibit R-22, which was the
noi se and the tabs, you still have a copy of that?
Thank you.

A Thank you.

Q And it tal ks about certain sound limts
and that if a band isn't abiding by the sound
limts, you know, they may be shut down. To your
know edge, has any band ever been shut down from
pl ayi ng at Copper Fire?

A Not to ny know edge, because | don't see
ot her bands there.

Q And then also you said that, you know, the
bands have the ability to change their sound, but
doesn't this policy say, "Set your sound. Wen it's

perfect, do not change it."
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A Yes.

M5. ROBBINS: | have no further questions.

MR, PETRUSKA: That's all | have.

HEARI NG OFFI CER WEBB: Thank you, sir.
Were you going to offer these --

MR. PETRUSKA: No, I'mgoing to introduce
them t hrough Renae.

HEARI NG OFFI CER WEBB: Ckay. Well, it's
gquarter to 4:00. W've got 45 mnutes. Do you
want to do sonething or do you want to hold off
until our --

MR. JACOBER: [|'d rather hold off, because
| know we're not going to get through ny next
W t ness --

HEARI NG OFFI CER VEBB: You have how nmany
nmore? You have three nore?

MR JACOBER  Just one nore.

HEARI NG OFFI CER VEBB: Oh, you have one

nore and you have --

MR, PETRUSKA: | have Renae --
MR JACCBER |I'msorry, Your Honor. W
have two. We'll call two nore w tnesses.

HEARI NG OFFI CER WEBB: Ckay, you have two
nore. You have your nmain wtness, so okay. |

think we'll be able to get this done next tine.
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MR, JACOBER: Yeah, we'll be able to get
it done in one day.
HEARI NG OFFI CER WEBB: |s there
anything -- I'mgoing to nake sonme conmments at
the end, but is there anything el se you want to
di scuss while we're here today on the record?
MR, JACOBER: On behalf of the
Conpl ai nant, no.
MR. PETRUSKA: No, Your Honor. And just
for the record, | just want to state that |

don't believe | asked a single expert opinion

of the witness, and | also will make on the
filling notion to have his factual testinony be
adm tted.

HEARI NG OFFI CER WEBB: Sounds good.

MR, JACOBER  For purposes of the record,
we woul d di sagree that there was very much
expert --

HEARI NG OFFI CER WEBB: |'msure there w ||
be an exchange --

MR JACOBER -- testinony.

HEARI NG OFFI CER WEBB: -- of npotions --

MR. JACOBER  Yes.

HEARI NG OFFI CER WEBB: -- and responses

and replies, okay. | would |[ike to note for
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the record that there are no nenmbers of the

public present here today to make any public
comment. We've decided to continue this
hearing on the record. The hearing wll be
conti nued on Novenber 6th at 10:00 o'clock a.m
at the Pollution Control Board Hearing Roomin
Springfield. The address -- you don't have to
wite down this down; I wll also send out
sonething in witing, but the address is 1021
North Grand Avenue East in Springfield.

Again, | will send all this out in a
hearing officer order Novenber 6th at 10:00
o'clock. And | think that is all we have right
now. We are -- we will continue Novenber 6th.
Thank you al | .

(Ending tine of the hearing: 03:47 p.m)

888-893-3767 Lexitas operates in all 50 states and is licensed where required Nevada Registration #116F.
www.lexitaslegal.com California Firm Registration #179



© 00 N oo o b~ w N Pk

N NN N NN R R R R R R R R R
g A W N P O © W N O O M W N B O

Electronic Filing: Receiveds@ierk®s@éfliogs 10/18/2024

October 07, 2024

|, Colin Wallis, in and for the State of
M ssouri do hereby certify that the w tness
whose testinony appears in the foregoing
Exam nati on Under Gath was duly sworn by ne;
that the testinony of the said wtness was
taken by ne to the best of ny ability and
thereafter reduced to typewiting under ny
direction; that | am neither counsel for,
related to, nor enployed by any of the parties
to the action in which this exam nation was
taken, and further that | amnot relative or
enpl oyee of any attorney or counsel enployed by
the parties thereto, nor financially or
otherwi se interested in the outcone of the

acti on.

within and for the State of M ssouri
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