
) PCBNo.03-214
) (LUST Appeal)
)

NOTICE

~ECE~VEDCLERK’S OFFICE

JU~O42~
STATE OF ILLIf~JO~~

POIl~tjø~Contr~Board

DorothyM. Gunn,Clerk
illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,IL 60601

CarolSudman,HearingOfficer
illinois PollutionControlBoard
1021North GrandAvenueEast
P.O.Box 19274
Springfield,IL 62794-9274

FredC. Prillaman
Mohan,Alewelt, Prillaman& Adami
Suite325
1 NorthOld CapitolPlaza
Springfield, IL 62701-1323

PLEASE TAKE NOTICE that I havetoday filed with the office of the Clerk of the Pollution
ControlBoardaMOTION FOR LEAVE TO FILE SURREPLYandSURREPLY,copiesof which are
herewithserveduponyou.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

AssistantCounsel
SpecialAssistantAttorney General
Divisionof Legal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield,illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:June2, 2004
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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ILLINOIS AYERS OIL COMPANY, )
Petitioner, )

V.

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,
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RECEIVED
CLERK’S OFFICE

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS JUN 04 2004

STATE OF ILUNOIS
ILLINOIS AYERS OIL COMPANY, ) Pollution Control Board

Petitioner, )
v. ) PCBNo. 03-214

ILLINOIS ENVIRONMENTAL ) (LUST Appeal)
PROTECTIONAGENCY, )

- Respondent. )

MOTION FOR LEAVE TO FILE SURREPLY

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounselandSpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code101.500(e),herebysubmitsthis motion for leaveto

file a surreplyto the reply filed by thePetitioner. In supportof this motion for leaveto file a

surreply,theIllinois EPAstatesasfollows:

1. On or aboutJune1, 2004, thePetitioner,Illinois Ayers Oil Company,filed its

motion for leaveto file reply(“motion for leave”) andthe accompanyingreply (“reply”) to the

Illinois EPA’s responseto thePetitioner’srequestfor paymentof attorneys’fees. TheIllinois

EPAreceivednoticeofthemotionfor leaveandthereplyon June1, 2004.

2. ThePetitioner’sreplycontainsthreespecificcontentionsormisstatementsthat are

material errors raisedfor the first time. Thoseerrorsaddressedin.this surreply are: 1) The

allegationthat the Illinois EPA misinterpretedor misappliedthe languageof Section57.8(1)of

theEnvironmentalProtectionAct (“Act”) (415 ILCS 5/57.8(1))(Petitioner’sreply, p. 3); 2) The

allegationthatthecaseofTedHarrisonOil Companyv. Illinois EPA,PCB 99-127,providesno

guidancein thepresentappeal(Petitioner’sreply, p. 8, footnote2); and3) Theallegationthat the

only meansfor theIllinois EPA to rejectexcessivesoil borings is in conjunctionwith a request

for paymentfrom theUndergroundStorageTankFund(“UST Fund”) (Petitioner’sreply, p.. 9).
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3. TheIllinois EPA recognizesthat theBoard’sproceduralrulesdo not allow for th

filing of a reply or surreplyasa matterof right. Rather,pursuantto Section101.500(e)of the

Board’srules (35 Ill. Adm. Code101.500(e)),aparty seekingto file suchapleadingmust seek

andbegrantedleavefrom theBoardto do soto preventmaterialprejudice.

4. In the caseof CDT Landfill Corporationv. City of Joliet, PCB98-60(March 5,

1998),the Board articulatedguidelinesfor acceptanceof a surreply. TheBoard statedthat the

motion for leaveto file thesurreplyassertedthat the surreplywasnecessaryto correctmaterial

errorsandmisstatementsin the reply. The Boardgrantedthe surreplyto a limited extent,and

notedthat the deniedportionsof the surreplywerenot limited to correctingmisstatementsand

material errors. Instead, the deniedportions madeadditional argumentsnot necessitatedby

informationor legal theoriesraisedfor thefirst time in thereplybrief. CDT, p. 3.

5. Thus, the Board held that a surreply should correct material errors and

misstatementsraisedfor the first time in a reply. As identifiedin paragraph2 above,thethree

errorsidentifiedin thePetitioner’sreplymeetthat criteria.
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WHEREFORE, for the reasonsstatedabove, the Illinois EPA hereby respectfully

requeststhat thismotion for leaveto file asurreplybe allowed.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

John
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:June2, 2004

This filing submittedon recycledpaper.

a.
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RECEIVED

BEFORE THE POLLUTION CONTROL BOARD CLERK’S OFFICE
OF THE STATE OF ILLINOIS JUN 0 4-2004

ILLINOIS AYERS OIL COMPANY, ) STATE OF ILUNOIS
Petitioner, ) Pollution Control Board

v. ) PCBNo.03-214
ILLiNOIS ENVIRONMENTAL ) (LUST Appeal)
PROTECTIONAGENCY, )

Respondent. )

SURREPLY

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by oneof its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code101.500(e),herebysubmitsthis surreplyto thereply

filed by thePetitioner.In supportofthis surreply,theIllinois EPA statesasfollows:

I. INTRODUCTION -

Onor aboutJune1, 2004,thePetitioner,Illinois AyersOil Company,filed its motionfor

leaveto file reply (“motion for leave”) and the accompanyingreply (“reply”) to the Illinois

EPA’s responseto the Petitioner’s requestfor payment of attorneys’fees. The Illinois EPA

receivednoticeofthemotionfor leaveandthereplyon June1, 2004.

The Petitioner’s reply containsthree specific contentionsor misstatementsthat are

materialerrorsraisedfor the first time. Thoseerrorsaddressedin. this surreplyare: 1) The

allegationthat the Illinois EPA misinterpretedor misappliedthelanguageof Section57.8(1.)of

theEnvironmentalProtectionAct (“Act”) (415ILCS 5/57.8(1))(Petitioner’sreply, p. 3); 2) The

allegationthatthecaseof TedHarrisonOil Companyv. Illinois EPA,PCB 99-127,providesno

guidancein thepresentappeal(Petitioner’sreply, p. 8, footnote2); and3) Theallegationthatthe

only meansfor theIllinois EPAto rejectexcessivesoil boringsis in conjunctionwith arequest

forpaymentfrom theUndergroundStorageTankFund(“liST Fund”) (Petitioner’sreply, p. 9).
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II. THE ILLINOIS EPA CORRECTLY APPLIED TERMS IN SECTION 57.8(1)

ThePetitionerarguesin its replythat theIllinois EPAmisappliedtermsin Section5~.8(l)

oftheAct, by makingreferenceto thePetitioner’sclaim asonefor “legal costs”insteadof “legal

fees.” Petitioner’sreply, pp. 2-3. The Illinois EPA’s referencesand argumentsin its response

conform exactly to the Petitioner’s initial requestfor paymentof legal fees, as well as the

languageemployedin Section57.8(1) of the Act. While the Petitioneris correct that specific

wordsusedin astatuteshouldbenotedandgivenfull effect, heretheIllinois EPA hasemployed

theterminologyexactlyasusedin thestatute.

Section57.8(1)of theAct providesin part that legaldefensecostsincludelegal costsfor

seekingpaymentunderthis title. TheIllinois EPA’s referenceto “legal costs”is consistentwith

the statutorylanguagethat statesthat the expensesin questionrelateto legal costsfor seeking

paymentunderTitle XVI. Approvalby theBoardof “legal fees”would thusallow for payment

of the“legal costs”referencedearlier. Theillinois EPA’suseoftheterminology,to theextentit

hasany relevanceat all, is not inconsistentwith Section57.8(1). If theBoardwereto acceptthe

Petitioner’s unfoundedallegations, it would createundueprejudiceby stripping away key

substantivepartsoftheIllinois EPA’s arguments.

III. THE TED HARRISONCASE IS APPLICABLE

Anothermisstatementmadefor the first time by thePetitioneris that the Ted Harrison

casedoesnot provideany guidanceasto whatconstitutesthelegal costs of seekingpayment.

Petitioner’sreply, p. 8, fn. 2. This is interesting,sinceearlierthePetitionercitesfavorablyto the

TedHarrisoncase.Petitioner’sreply, pp. 2-3.

In the Board’sJuly 24, 2003 opinion in Ted Harrison, it wasnotedthat the casewas

governedby (now repealed)Section22.18boftheAct (415 ILCS 5/22.18b). TedHarrison(July
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24, 2003),pp. 4-6. However,on October16, 2003, theBoardissuedanotherorderin that case

grantingattorneys’fees. There,theBoardcitedonly to Section57.8(1)ofthe Act (and noother

statutoryprovision) asthe authorityto grantpaymentof such fees. While the Boarddoesnot

addresswhy it appliedSection57.8(1), the fact remainsthat the TedHarrisoncaseis the only

caseissuedby theBoardthus far relyingon Section57.8(1)to awardattorneys’fees. The caseis

thereforerelevantandto ignoretheholdingwouldbeprejudicial to theIllinois EPA.

Also, it should be noted that throughoutthe Board’s October16, 2003 order in ~

Harrison, the Board maderepeatedreferencesto “legal defensecosts” and specifically in its

order statedthat $19,421.75in attorneyfees were to be paid for legal defensecosts. This

referenceby theBoardreinforcestheproprietyoftheIllinois EPA’suseof theterm“legal costs”

in its response,orat thevery leastnullifies thePetitioner’sargumentthatonly“legal fees”areat

issue. TheIllinois EPA’s citationto theTedHarrisoncaseis clearlyproper.

IV. TECHNICAL DECISIONSTO PLANS ARE NOTRELIANT ON COST ISSUES

Finally, thePetitionerfor the first time makestheunfoundedandpatentlyfalseassertion

that hadit submitteda correctiveactionplanwith an admittedlyexcessivenumberof proposed

borings,but not soughtpaymentfrom theUST Fund, theIllinois EPA would not haverejected

thenumberofboringsasexcessive,norcould it have,sinceit is only thecoststhat thoseborings

representthat would be objectionableunder Section 57.7(c)(4)(C) of the Act (415 .IL.CS

5/57.7(c)(4)(C)). ThePetitioneradmitsthata propernumberof boringsis a technicalissue,but

claimsthatthe issuecanonly arisewhentheowneroroperatoris seekingpaymentfrom tl~eUST

Fundfor theborings. Petitioner’sreply,p. 9. .

This is an unsupportedandextremelymisleadingstatement,as it attemptsto portraythe

Illinois EPA’s decisionhere to reducethe numberof soil borings as one purely driven by
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reimbursementconcerns. Rather, asthe Illinois EPA’s final decisionclearly stated,Section

57.7(c)(1)ofthe Act (415ILCS 5/57.7(c)(1))andSection732.404of theBoard’sregulations(35

Ill. Adm. Code732.404)providethetechnicalrequirementsneededfor anacceptablecorrective

actionplan. Thereis no requirementuponanyowneroroperatorto seekreimbursementofcosts

from the UST Fund, andthereforethereis no requirementthat an owneror operatorsubmita

budgetin tandemwith a correctiveaction plan. If the owner or operatordoeswish to seek

reimbursement,thena budgetmust be submittedand approved. But evenif only a corrective

actionplan is submitted,the Illinois EPA hasthe ability pursuantto Section 57.7(c)(1) and

Section732.404to issuea decisionthat modifiesorrejectspart orall ofa proposedplanif they

do notmeetall requirementsorguidelinesimposedby theAct andBoardregulations.

WHEREFORE,for the reasonsstatedabove,if the Boardgrantsthe Petitionerleaveto

file a reply, the Illinois EPA herebyrespectfullyrequeststhat this surreplyalso be allowedand

accordingly that the Board deny the Petitioner’s motion seeking approval of payment of

attorneys’feesandlorcosts.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

John(J.Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:June2, 2004

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on June2, 2004,I servedfrue and

correctcopiesof a MOTION FOR LEAVE TO FILE SURREPLYandSURREPLY,by placing

trueandcorrectcopiesin properlysealedandaddressedenvelopesandby depositingsaidsealed

envelopesin aU.S. mail dropbox locatedwithin Springfield, Illinois, with sufficientFirst Class

Mail postageaffixedthereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk FredC. Prillaman
Illinois Pollution ControlBoard Mohan,Alewelt,Prillaman& Adami
JamesR. ThompsonCenter Suite325
100WestRandolphStreet 1 NorthOld Capitol Plaza
Suite11-500 Springfield, IL 62701-1323
Chicago,IL 60601

CarolSudman,HearingOfficer
Illinois Pollution ControlBoard -

1021NorthGrandAvenueEast
P.O. Box 19274
Springfield, IL 62794-9274

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenue,East
P.O.Box19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


