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RE CE ~1V E!CLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD ~ARI ~2004
ILLINOIS AYERS OIL CO., ) STATE OF ILLINOIS

) PoUutionControl Board

Petitioner, )
) PCB No. 03-214

VS. ) (UST Appeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

PETITIONERS’ REPLY BIUEF

NOW COMESPetitioner,Illinois AyersOil Company(herein“Petitioner”), by its

undersignedattorneys,andin reply to theResponseto Petitioner’sBrief filed by theIllinois

EnvironmentalProtectionAgency(hereinafter“the Agency”), stateasfollows:

I. REGULATORY BACKGROUND.

While thepartieslargely cite manyof thesamelegal authoritieswhich definetheissues

in this case,theAgencylargelydiscardsthesestandardsin its argument.

First, the issuesin this casearedefinedby theAgency’sdenialletter,Kathe’sAuto

ServiceCenterv. IEPA, PCB96-102(Aug. 1, 1996),andtheAgencydoesnotappearto make

anyreferenceto its denialletter in its response.Thedenial lettershouldcontainspecificreasons

why theAct andtheregulationsrequiredenialormodification. (415 ILCS 5/57.7(c)(4))

Whetherornot theAgencysatisfiedthis requirementin this caseis debatable,theBoardcanonly

affirm theAgency’sdecisionby makingthe legal and factualfindings to supporttheAgency’s

statedreasons.SeeIEPA v. IIIPCB, 138Ill. App. 3d 550, 551 (3~Dist. 1985). By avoiding

referenceto its reasonsfor denial,theAgencyhopesto prevailon othergrounds.For example,



theAgencyreducedthenumberofboringsfrom tento three,finding thenumberto be

“excessive.” (Rec.at p. 90) Insteadofjustifying thereasonablenessofusingonly threeborings

in its responsebrief, theAgencyarguesthatit hadinsufficientinformationto know thepurpose

ofany of theborings. (Resp.Briefat 11) Petitionerrejectsthat contentionentirely,but it is an

entirelydifferentissue.

In additionto ignoringthereasonsgivenin its denialletter, theAgencywould appearto

havetheBoardignore all evidencenot containedin thecorrectiveactionplanandbudget. The

hearingbeforetheBoardis thefirst opportunitygivento thePetitionerto challengethebasisfor

theAgency’sdecision. JEPAv. IPCB, 138 Ill. App. 3d 550, 551-52 (3’~’Dist. 1985). TheBoard

hearing“includesconsiderationoftherecordbeforetheEPA togetherwith thereceiptof

testimonyandotherproofsunderthefull panoplyof safeguardsnormally associatedwith adue

processhearing.” j~ This includesnot only information“within thepossession~oftheAgency”

atthetime ofits decision.WasteMgt. v. IEPA, PCBNo. 84-45,atpp. 17-18 (Nov. 26, 1984),

butalso testimonyexplaininghow theAgencyrecorddemonstratesthat acorrectiveactionplan

and/orbudgetshouldhavebeenapproved. Todd’sServiceStationv. IEPA, PCB03-2(Jan.22,

2004). In this case,suchinformationincludesunchallengedexplanationsPetitionerprovidedto

theAgencyin meetingsinitiatedin anticipationoftherevisedcorrectiveactionplanandbudget

(Hrg. Trans.atpp. 33-34,67~70),1documentsgivento theAgencyin thosemeetings(Pet.’sExs.

9 &lO), documentsarisingfrom theoriginal planandbudget(Pet’sEx. 6) andthehearing

testimonywhich explainedhow theAgencyerredin its decision. (Hrg. Trans.atp. 121-58, 234-

NeitherHarryChappel,norCarolHawbaker,disputedany of thetestimonyrelatingto

thesubstanceoftheirmeetingswith Truesdale. (Hrg. Trans.at p. 29)
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45)TheAgencyeither ignoresthis evidenceor arguesthatit hasno legal significance.

(Response,atpp. 12 & 14) Theonly decisioncitedto supportthis positionis aBoarddecision

which wasactuallycritical ofthatpetitioner’sfailure to offer explanatorytestimony. Todd’s

ServiceStationv. IEPA, PCB 03-2, atp. 15 (Jan.22, 2004).

Finally, with respectto theburden-shiftingissues,thebasicpoint to bedrawnfrom the

caselawis thatthepetitionerhastheburdenof going forwardwith someevidencethat its

proposalwouldnotviolatetheAct orregulationsor thatthereductionin hours,scopeofwork or

costswerenotnecessaryto accomplishthepurposesoftheAct. JohnSextonContractorsv.

IPCB, 201 Ill. App. 3d 415,425 (1St Dist. 1990). Whetheror notsuchaprimafaciecaseis

sufficient to carrypetitioner’sultimateburdenofpersuasion,however,variesgreatlydepending

uponwhat, if any,evidencetheAgencypresentsto reftite it. ~ at425-26. Therefore,it is just as

importantthat theAgencyhasno evidencefrom whichto baseits modifications,asit is for the

petitionerto demonstratethe legalityof its planandbudget. TheAgencyhasno intelligible basis

for reducingthenumberofborings from thirteento threeor concludingthattheborings canbe

completedin two days. Thesereductionswerenot necessaryto ensurecompliancewith theAct.

II. THE AGENCY’S RATE-SHEET IS INDEFENSIBLE.

TheAgencyerroneouslybelievesthatit canmanufactureinternalguidanceto beusedin

assessingLUST reimbursementrequestswithout full public disclosureeitherthroughrulemaking

or during thecourseof an adjudication. It is true, astheAgencyargues,that “not all statements

of agencypolicy mustbeannouncedby meansof publishedrules.” KaufmanGrain Co. v.

Director, 179 Ill. App. 3d 1040, 1047 (
4

th Dist. 1989). “When an administrativeagencyinterprets

3



statutorylanguageasit appliesto aparticularsetof facts,adjudicatedcasesareaproper

alternativemethodof announcingagencypolicies.” Id. (emphasisadded)Publishedrules,

however,arerequiredfor “each agencystatementof generalapplicability thatimplements,

applies,interprets,orprescribeslaw orpolicy.” ~ at 1046 (quoting5 ILCS 100/1-70)(emphasis

added) Barringstatutorymandate,“administrativeagenciesmayestablishstandardsofconduct

in applyingstatuteseitherby rulemakingor adjudication,a decisionleft to the informed

discretionoftheagency.” In re J.R.,302Ill. App. 3d 87 (1St Dist. 1998).

Petitioneris notchallengingtheAgency’schoiceof adjudicationor rulemaking,

particularlysincetheBoardhasimplicitly recognizedthatthis choicewasavailableto the

Agencyin makingLUST reimbursementdecisions.Platolene500 v. IEPA,PCBNo. 92-9,atp.

7 (May7, 1992). Instead,PetitionerchallengestheAgency’srefusalto accepttheconsequences

ofits choices. Thereappearto betwo choices:(1) If theAgencywantsto creategeneralized

standardsto assistin theprocessingofnumerousreimbursementrequests,rulesofgeneral

applicabilitymustbepromulgated;(2) If theAgencydoesnot wantto promulgaterules,thenit

cannotrelyuponsecret“internal guidance”in makingexternaldecisions.TheAgencywantsit

both ways— it desiresto avoidthe inconvenienceandpublic scrutinyof a rulemaking,while

using the“internalguidance”asthebasisfor its decisions.

TheAgency’sresponsemakesclearthattheratesheetis beingusedasanunpromulgated

rule, not aspartof anadjudicatorydecision.TheAgencystatesthattheratesheetis a“tool to

assistprojectmanagersin theirreviewof numerousbudgetsumittalfrom differentconsultants.”

(Response,atp. 9) Theratesheet“help to ensureconsistency”betweenthenumerousbudget

submitals. (Response,atp. 8) In otherwords, theratesheetwasnot createdspecificallyfor
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Illinois Ayers Oil CompanyorCSD Environmentalbasedupontheparticularfactsofthebudget

sumittal,but is a standardof generalapplicability that appliesto everybudgetsubmittal. The

casecited by theAgencyis simplynot applicablesinceit involved an adjudicatoryanalysisthat

“relate{d} solelyto this particularnursinghome.” HighlandParkCony. v. HealthFac.Plan., 217

Ill. App. 3d 1088, 1096 (1St Dist. 1991).

Giventhat theAgency’sexplanationof theratesheetconcedesthat theratesheetis

intendedto operateasa standardof generalapplicability,theonly questionremainingis whether

theratesheetfalls within oneof thestatutoryexceptionsfor rulemaking. TheAgencyidentifies

only one:“statementsconcerningonly the internalmanagementofan agencyandnot affecting

privaterightsorproceduresavailableto personsor entitiesoutsidetheagency.” (5 ILCS 100/1-

70(i)) As examplesoflawful internalmanagementstandards,theAgencypointsto theSecretary

of State’screationof staffpositionschargedwith reviewinghearingofficerdecisionsto issueor

not issuerestricteddriver’s licenses.Donnellyv.Edgar,117 Ill.2d 59,63 (1987). Notably,the

Secretaryof Statedid not createinternalguidancedirectingthehearingofficers to a certainresult

if, for example,thedriverhada certainnumberof previouslicensesuspensions.This was

entirelyamatterOf internalstaffingandqualitycontrol. TheAgencyhascreatedsimilarbodies

withoutrulemaking,suchasits enforcementdecisiongroupandits budgetassessmentgroup.2

Thatan administrativeagencycancreateinternalsupervisorypositionsto promoteconsistency

doesnotmeanthat all agencyactionsto promoteconsistencyareexemptfrom rulemaking. ~

Berriosv. Rybacki,190 Ill. App. 3d 338, 346 (1stDist. 1989)(holdingthat arulemakingwas

2 TheBudgetAssessmentGroupwasformed in thefall of2003 with theresponsibilityof

reviewingbudgetdecisionsprior to theirissuancein orderto ensureconsistency.(Pet.’sEx. 4, at
pp. 22-23)This organizationwasnot in existenceatthetime oftheunderlyingdecision. (~)
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requiredfor “an internalmethodfor maintainingconsistencyamongthe arbitratorswho hear

worker’scompensationclaims[which] hada substantialeffect on therights andobligationsof

personsoutsidetheagency”).

Ratesthat canbechargedby outsidecontractorsareclearlynotmattersof internal

management.Thelegislaturehasspecificallydirectedagenciesinvolvedin ratemakingto

promulgaterulesgoverningits ratemakingpracticesandprocedures.(5 IILCS 100/5-25)The

significanceofthis provisionis mademoreclearunderthefederalAdministrativeProcedureAct,

which alsodefinesarule as“anagencystatementof general.. . applicability. . . designedto

implement,interpret,orprescribelaw orpolicy.. . andincludestheapprovalorprescriptionfor

thefutureofrates. . .“ (5 U.S.C. § 55 1(4)) Thus,evenif onewereto concludethattheratesheet

was solelyan internalmatter,therateprovisionsoftheIllinois AdministrativeProcedureAct

wereclearlyintendedto encompassratemakingactivitieswithin theobligationof rulemaking.

Finally, andalthoughthispoint maybemoot if theBoardagreesthat theratesheetis ade

facto rule (Pet.’sBrief, at pp.14-18),theAgencycannothidebehindtheBoard’sdiscoveryorder

to defendits refusalto discloseall of theratesrelied uponbytheAgencyand disclosethebasis

of all of its rates. In its motion to theBoard,theprimaryargumentmadeby theAgencywasthat

it would beprematureandinappropriatefortheBoardto makeanydeterminationasto theproper

role oftheratesheetpriorto ahearingwhichwould allow theAgencyan opportunityto present

its ownwitnessesandconductcross-examination.(Resp.to Mot. Inerloc.Appeal,atp. 3) Now

that theAgencyhad its hearing,thequestionremainsasto whetherthatratesheetis competent

evidenceof anything. In Platolene500v. JEPA,PCBNo. 92-9,atp. 8 (May 7, 1992),theBoard

madealegal finding in its final orderwhich gavean Agencyguidancedocumentno legal or
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regulatoryeffect in proceeding.Evenif theunderlyingdocumentswerenon-discoverable,the

ratesheetwasnot admissibleevidencewithout disclosureoftheunderlyingdocuments.Wirtz v.

BaldorElectric Co., 337 F.2d518 (D.C. Cir. 1964).

III. TECHNICAL REVIEW.

Missingfrom theAgency’sjustificationofits technicalreviewofthecorrectiveaction

planis thetechnicalreviewer’sfailure to readthecorrectiveactionplanandhermisassumptions

that derivedtherefrom. TheAgencydeniedthecorrectiveactionplanon thebasisof amistake.

Theassertionthat insufficientinformationwascontainedin thecorrectiveactionplan is belied

by thefact that thetechnicalreviewerdid nothaveenoughtime to reviewtheinformationthat

wasavailable.

Thepurposeofthethirteenborings -- indeedtheentirepurposeofthe investigationplan —

wasclearlysetforth. After meetingwith theAgencyandagreeingto submitaplansolely

“associatedwith definingtheextentofBTEX contamination,”(Rec.atp. 1),Petitionersubmitted

acorrectiveactionplanthatproposedthirteenborings“to betterdefineandevaluatetheextent

andrelativedistributionofpetroleumcontaminantsin thesubsurface.”(Pet.’sEx. 1, atp. 6) The

Agencydid notrejecttheplanbecausethis work did notneedto be done,norbecauseit did not

know thepurposeoftheborings;it rejectedtheplanbecauseit thoughttheactualnumberof

boringswas“excessive.” (Rec.at 86) If theAgencydid notunderstandthepurposeof the

borings,it would haverejectedall oftheborings. TheAgency’sdenialletter framesthe issuesin

this appeal,notposthoc rationalizations.Kathe’sAuto ServiceCenterv. IEPA, PCB 96-102

(Aug. 1~1996). TheAgencyreviewertestifiedthat shethoughtthenumberofboringswas

7



excessivebecauseof hermistakenunderstandingof local soil conditions. (Pet.’sEx. 2, atpp. 21-

22, 100-101)She agreedthatmoreborings wouldhavebeenjustifiedif Petitionerhadfound

someheterogenoussoil layersatthesite. (Pet.’sEx. 2, atpp. 21-22)

Ignoring theabovestatedpurposesoftheborings,theAgencyclaimsthat Petitioner

intendedto performwork that hadalreadybeenperformedatthesite classificationstagebecause

Petitionerintendedto performandreportthis work “in accordancewith” standardsfoundin the

Board’sclassificationsectionof theLUST regulations. (Pet.’sEx. 1, atp. 68)No reasonable

personwould confusetheplan’sstatementof meanswith it’s statementof intent. Again, if the

Agencytrulybelievedthat “eachof thethirteen(13) locations”werebeinginvestigatedfor soil

classificationpurposes,theAgencywould haverejectedtheentireplanoutright. These

reductionsweremadeundera misapprehensionthat soil conditionswereuniform andtherefore

thesoil andgroundwaterinvestigationcouldbeperformedwith far fewerborings.

IV. FINANCIAL REVIEW.

1. There Is No Evidenceto Support a Finding That theNumber ofHours to
Perform the Investigation Activities Was Excessive.

Petitionerfully completedtheAgency’s form for investigationcosts,completingevery

blankandinsertingadditionalinformationin footnoteswherepossible. (Pet.’sEx. 1, at p. 68) In

particular,theAgencyform soughtabreakdownof drilling costson thebasisof“feet to be

bored.” (~)Frustratingly,theAgencydoesnot coordinatetheinformationsolicitedin its form

with its ratesheet. Theratesheetcalculatedreasonablecostsona “perday”basis(Pet.’sEx. 2,

at Att 3), so therevieweraskedhersupervisorhowmanydirectpushboringscouldbeusedin a
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day. (Hrg. Trans.atp. 179)Shedid not tell him otherrelevantinformationin theplanand

budget,suchasthenumberof feetto be drilled (theactual focusoftheAgency’sform), thefact

that groundwatersampleswouldbe taken,or any othersiteor soil conditions. (Pet.’sEx. 2, at

pp. 32-33;Pet.’sEx. 3, atpp. 34-36;Hrg Trans.atpp. 209-10)~In additionto the informationin

theplanandbudget,Truesdaleexplainedtheinvestigationplanto theAgencyin pre-decision

meetingsandagainexplainedtherecordattheBoardhearing.TheAgency’sdecisionwasnot

basedupon theabsenceofanynecessaryinformationin thebudgetform, but theAgency’sfailure

to considerall ofthe informationavailableto it.

2. The Other Costsare Supported by the Record.

TheAgency’sstatementthatits reductionswerecorrectly“basedonpastexperienceof

theIllinois EPA staff’ mustberejected. (Response,atp. 13) Thereductionsweremadeby a

singleindividual attheAgencywhoseexperiencein theenvironmentalfield beganin September

of2000whenshejoinedtheAgency. (Pet.’sEx. atp. 5) Shedoesnot haveatechnicalor

scientificbackground,hasneverpreparedabudgetor conductedanytypeofsubsurface

investigation. (Pet.’sEx. atpp. 6 & 26)Most ofhercostreductionsmadewerebaseduponthe

• ratesheet,andher reductionsof time to performdifferenttaskscanbefairly summarizedasher

feeling that thetaskscouldbe performedin lesstime. ~ Pl.’s Ex. 2, atp. 28; Hrg. Trans.atp.

~ If theAgencyneededdifferent informationthanthat whichwassolicitedin its forms,it
would appearto bea circumstancewheretheAgencywasrequiredto givePetitioneran
opportunityto submitinformation. SeeWells Mfg. Co. v. EPA, 195 Ill. App. 3d 593, 597 (1~
Dist. 1990).
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189 & 19l)~Hersupervisoris a licensedprofessionalengineer,but hedid not reviewtheplan

andbudget(Pet.’sEx. 3, atp. 25)andhe did notoffer anytestimonyin supportof theAgency’s

decision.Thesupervisorsimply offeredan answerto ahypotheticalthatfailed to containall of

the informationhe admitswould havebeenrelevant. (Pet.’sEx. 3, at pp. 34-36)In contrastto

employingtheexperienceof theAgency’sstaff, it is clearthattheunderlyingdecisionwasnot

theresultof staffexperience,but theAgency’sincreasingrelianceon ratesheetsasasubstitute

for that experience.

AlthoughPetitionerdeniesthat therewasinsufficient informationbeforetheAgency,it

mustbe pointedout thattheAgencyin thisappealis demandingto be fedmoreinformationin

theplanandbudgetfor which it refusesto pay. Theprojectrevieweris chargedwith preparing

theplanandbudget,meetingandcorrespondingwith theclient andtheAgency,coordinatingthe

project andpreparingthereimbursementrequest— all tasksPetitionerbelieveswill take156

hours. (Rec.atpp. 72-73)TheAgencyfeelsthat40 hoursis sufficient — areductionof

approximately75%. (Hrg. Trans.atp. 59) If theAgencyis to betakenseriouslyin claiming

that budgetitems suchas$10pH testsneedsubstantiallymoredocumentation,thenthetime

allotted for theprojectreviewershouldbeat leastdoubled. However,theAgencycannotbe

~ TheAgencystatesthat thereviewercurrentlyhas201 sitesassignedto her,which is
certainlytoo manyfor anyone.Given this typeof workload,theAgencyhasmostcertainly
misconstruedits statutorymandateto ensurethat thecostsassociatedwith thecorrectiveaction
plan arereasonable.(415 ILCS 5/57.7(c)(3))TheAgencywasnot directedto setmaximumrates
aretry to forcecostsdown,but to reimbursecoststhatarenot excessive.ThattheAgencyis
runningaprogramin which a$10 pH testis at issue,not becausePetitionerfailed to completeall
oftheinformationin the form, but becausethereviewerwasnot sureof thepurposeofthepH
teat, indicatesthat theAgency’sapproachis completelyunreasonable.
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takenseriouslygiventhatits formsdo notrequestany informationthat wasnotprovidedandnot

all ofthe informationthatwasprovidedwasconsideredby theAgency.

V. CONCLUSION.

Petitionerrenewsits requestthat theBoardreversetheAgency’schangesin thecorrective

actionplan,reversetheAgency’scutsto theassociatedbudget,andprovidesuchotherrelief as

theBoarddeemsmeetandjust.

ILLINOIS AYERS OIL CO., Petitioner,

BY: MOHAN, ALEWELT, PRILLAMAN & ADAMI,

By

MOHAN, ALEWELT, PRIILLAMAN & ADAMI
OneNorthOld StateCapitolPlaza
Suite325
Springfield,IL 62701
Tele: 217/528-2517
Fax: 217/528-2553
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