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I. INTRODUCTION

OnNovember20, 2002, Lowe Transfer,Inc. andMarshallLowe, co-petitioners(“Lowe’)

filed aregionalpollutioncontrol Siting locationapplication(“Application”) with McHenryCounty.

(C00001;C00002). Following elevendays ofpublic hearings,spanning3,955 pagesof transcript,

the McHenryCountyBoard(“CountyBoard”)metonetimeregardingtheApplication. On May 6,

2003, the County Board spent less than 30 minutes voting on the Application and no time

deliberatingon it. (C07244;C07245-C07250).Therewasno discussionregardingtheApplication,

thehoursof testimonyandpublic comment,themorethan100 exhibitsor the experts. Id. The

hearingofficer submittedno findingsforconsiderationbytheCountyBoard. Thedetailedproposed

findingsoftheCountyBoardstaffandconsultantswerecompletelydisregarded.(C03852-C03992).

Instead,without making oral or written findings of fact or credibility, the CountyBoardsimply

passedaresolutionconcludingthatLowe metCriteria1, 4, 6, 7, 8 and9 andfailed to meetCriteria

2, 3 and5. (C07244:C07245-C07250).

Lowe appealsthedenial of its Applicationfor theNorthwestHighway TransferFacility

(“Facility”) by the County Board, pursuantto Section 40.1(a) of the Illinois Environmental

ProtectionAct (“Act”), 415 ILCS 5/40.1(a),on groundsthat the CountyBoard’s decisionwas

againstthemanifestweightof the evidenceandshouldbe reversed.

II. PRIORPROCEEDINGS

A. Lowe’s Application for Site Location Approval.

The Application containeddetailedinformation establishingcompliancewith the siting

requirementsin Section39.2(a) of the Act, andthe applicableMcHenry County ordinancesand

procedural rules. (C00001; C00002; C00150-C00166). Of relevanceto this appealare the
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requirementsof Criterion2 (design,operationandlocation),Criterion3 (compatibilityandproperty

value) andCriterion 5 (planof operations).

In theApplication,Lowe proposedto site, permit, constructandoperateanew municipal

waste transferfacility on propertyin unincorporatedMcHenry County, Illinois. The proposed

Facility will beusedfor theconsolidationandtransferof municipal solid wastefrom residential,

commercialandindustrialwastegenerators.It will processanaverageof 600 ton perday. (C0000l

Sec.3, p. 7).

TheproposedFacility on a2.6acreparcel is adjacentto U.S.Route14, approximately1600

feetnorthwestofthe intersectionof U.S.Route14 andThreeOaksRoad. (C0000l,Sec. 2, p. 2-1).

TheFacilityhasdirectaccessto U.S.Route14, afederalhighwayandaClassI roadway,with traffic

volumesaveraging23,700perdayandaweightlimit of 80,000poundspervehicle. (C0000I, Sec.

6, p. 6).

TheUSEPAclassifieswastetransferstationsas a“light industrial” use. (C00001,Sec.3,

p.19). TheproposedFacilitysiteis zonedundertheMcHenryCountyZoningOrdinanceas “Heavy

Industry.” (C00001, Sec.3, p. 6). Permittedusesin theHeavyIndustryzoningdistrict includesuch

intenseuses as rendering and meat packingplants, wreckingyards, recycling collection and

processingfacilities (coal, clay, fertilizer), sawmillsandslaughterhouses.(C00001,Sec.3, p. 19;

C00263).

The properties immediately adjacent to the proposed Facility site are also within

unincorporatedMcHenry Countyandarealsozonedindustrial. The propertiesto the immediate

southandsoutheastof theFacility arenot only zonedHeavyIndustrybut arecurrentlybeingused

forasphaltandconcretecrushingandrecyclingandconcretepipemanufacturingwith outsidestorage
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oflargevolumesofrock, asphaltandpipe. (C00001,Sec.3, p. 9).Thepropertyeastandnortheast

of theFacility is zonedLight Industiyandis agravelpit currentlybeingreclaimed. (C00001,Sec.

3, p. 8). Theparcelof propertyimmediatelynorth,northwestandwestof theFacility is zoned1-2

HeavyIndustry. While formerly a gravelpit, this propertyis currently ownedandoperatedby the

McHeniy CountyConservationDistrict (“The Hollows”) as aconservationareaopento the public.

(C00001,Sec.3, p. 8).

At the time the applicationwas filed on November20, 2002,no property was zoned

residentialwithin 1,000feetof theFacility. Thenearestresidentiallyzonedpropertyor residence

was approximately1,300 feeteastoftheFacility, beingtheBright OaksTownhorneSubdivision

(“Bright Oaks”). (C00001,Sec. 2, p. 2-2).

Lowe served and publishedall requirednotices within the prescribedtime frames, in

accordancewith therequirementsofSec.39.2(b)of theAct. (C00002,App. G; C00008;C00009-

COOlO; C00020-C00023;C00024).

OnFebruary4, 2003, theVillageof Cary(the“Village”) passedaresolutionobjectingto the

siting of Lowe’sproposedFacility. (C01299-C01301).Themain thrustoftheVillage’s objection

was theproximity of theproposedFacility to the Village corporatelimits. The Village boardwas

opposedto havingawastetransferstationbeinglocatedalongwhatit envisionedto bethe“gateway”

to its Village. Id. Bright Oakswaslikewiseopposedto the proposeduseandretainedcounselto

objectandparticipatein theproceedingsbelow. Finally,Plote,theownerof thepropertyeastof the

proposedFacility, also retainedcounselto opposethe Facility.
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B. Public Hearing.

Following the initial organizationalmeetingof thepartiesheld on February24, 2003, the

publichearingson theApplicationcommenced.(C00175-C00176;C00177). The hearingsbegan

on March 1, 2003 andendedon March15,2003. (COO178-C00227).Overthecourseof thepublic

hearings,Lowe and the objectorspresentednumerouswitnesseswho testified regardingthe

sufficiencyof Lowe’s Application. Thewitnessesregardingthe criteria at issue in this appeal,

Criteria2, 3 and 5, areoutlinedherein,and thetestimonyis addressedin detail below.

1. Criterion2.

Criterion 2 addressesthe design,operationand location of the Facility. In support of

Criterion 2, Lowe presented its engineers Dan Zinnen, Keith Gordon and DougDorgan. The

Village offered AndrewNickodem, LaiTy Thomas and Kevin Sutherland.

2. Criterion 3.

Criterion 3 focuses on theproposedsite’scompatibilityandimpactonpropertyvalues.With

regardto Criterion 3, Lowe presentedthe testimonyof two witnesses:Larry Peterman,a land

plannerwho testifiedregardingcompatibility, and Frank}-Iarrison, a real estateappraiserwho

testifiedregardingimpactto propertyvalues. TheVillage offeredN. DrewPettersonasits witness

on the compatibility part of Criterion 3. Bright Oaksoffered JohnT. Whitneyas theirwitnesson

the propertyvaluepart of Criterion 3.

3. Criterion 5.

Criterion 5 addressestheplanof operationsminimizationof dangerfrom fire, spills or other

operationalaccidents. In supportof Criterion 5, Lowe presentedengineerKeith Gordon. The

Village offeredAndrew Nickodem.
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C. County Board Resolution.

Following closing argumentson March 15, 2003, the County Board only met one time

regarding the Application — May6, 2003— for lessthan30 minutes.Onthat date, the County Board

hadabsolutelyno discussionregardingtheevidencepresentedatthehearings.The CountyBoard

simplyadoptedResolution200-305-12-104.(C07244;C07245-CO725O).No findings of factsor

finding relatingto credibility ofwitnessesweremade.Id.

III. STANDARD OF REVIEW

Whenreviewinga local decisionon theninecriteria foundin Sec.39.2(a)of theIllinois

EnvironmentalProtectionAct (“Act”) 415 ILCS 5/40.1(b), the Pollution Control Board must

determine whether the local decision is against the manifest weight of the evidence. McLeanCounty

Disposa4Inc. v. CountyofMcLean,207 Ill. App. 3d 352 (4th Dist. 1991). A decision is against the

manifestweightof theevidenceif theopposite result is clearly evident, plain or indisputable,from

a review of the evidence. CDTLandfill Corporationv. City ofJoliet PCB 9 8-60, slip op. at 4

(1998),citing Harris v. Day, 115 Ill. App. 3d 762 (
4

Lh Dist. 1983). Where an applicantmakesa

primafacie showingas to eachcriterionandno contradictingor impeachingevidencewas offered

to rebutthat showing,a local government’sfinding thatseveralcriteriahadnotbeensatisfiedwas

foundto beagainstthemanifestweightoftheevidence.IndustrialFuels& Resources/Illinois,Inc.

v. Pollution ControlBoard, 227 Ill.App.3d 533 (1St Dist. 1992).

Since1983,theBoardandappellatecourtson at leasttwelveoccasionshavefoundthelower

tribunal’s decisionagainstthemanifestweightof theevidencewith respectto oneor morecriteria.’

1
Also, e.g., CDTLandfihICorporation v. City ofJoliet, PCB 98-60(1998)(The BoardreversedtheCity of Jotiet’sdec,sion with

respectto anexpansionolalandfill andfoundthecity’s decisionwith respectto Criteria 2,6 and8 wasagainstthemanifestweightof the
evidence);Larry Slatesv. Illinois Landfills, Inc.,PCB 93-106 (1993) (The Board found the City of I-Ioopeston’sdecisionwith respectto site
locationofa landfill expansionshouldbe reversedwith respectto Criterion U; IndustrialFuelsv. Illinois Pollution Cont,olBoat’4227lii. App.
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As recentlyas Februaryof this yearin CountyofKankakeev. City ofKankakee,PCB03-31, 33, 35

(2003),thisbodyreversedtheCityofKankakee’sdecisionwith respectto aproposedlandfill, based

on the fact that the city’s decision relative to Criterion 2 was against the manifest weight of the

evidence. The Pollution Control Board has found previous McHenryCountyBoard’sdecisionsto

be in error. SeeWasteManagementofIllinois v. McHenryCountyBoard, PCB86-109 (1986) (The

county’sfindingson Criterion3 wereagainstthemanifestweightoftheevidence);McHenryCounty

Landfill v. CountyBoardofMcHeniyCounty,PCB85-192(1986)(Thecounty’sdenialon Criterion

4 was reversed;TheBoard foundthat theapplicanthadindeedsatisfiedCriterion 4 basedon the

manifestweightoftheevidence.)

IV. GROUNDS FOR REVERSAL

The record clearly andplainly demonstratedLowe’scompliancewith Criteria 2, 3 and5 of

theAct.

A. The County’s Decision on Criterion 2 was Against the Manifest
Weight of the Evidence.

Criterion 2: “the Facility is so designed, located and proposed to be
operated that the public health,safetyandwelfarewill beprotected.”
415 ILCS 5/39.2(a)(ii)

3d 533 (5” Dist. 1992)(TheAppellateCourt reversedboth thePCB and the City of Harvey’sdecisionto denysitingapproval,finding the
decisionsagainstthe manifestweightof theevidence on five criteria); WasteHauling Inc. v, MaconGountyBoaiv(PCB 91-223(1992)(1he
Board found that theMacon CountyBoard’s decision denying site approvalwith respectto expansionof anexisting landfill was againstthe
weightoftheevidencewith respectto Criteria2 and6); Clean Quality Resources,Inc. v, Marion CountyBoa,i~PCB 91-72(1991)(The Board
found the Marion CountyBoard’sdeterminationon Criterion 3 wasagainstthemanifestweightof theevidence);A.R.F. Landfill, Inc. v. La/ce
County, PCB 87-51 (1987) (The BoardreversedLakeCounty’sdecisionto denythesiting ofa landfill expansionrelating to Criterion3;
Criterion3 had beensatisfiedbasedon themanifestweightof theevidence.);industrialSalvage,Inc. v. CountyBoard ofMarion, PCB 83-173
(1984)(TheBoardreversedMarion County’sdenialof Criterion2 basedon allegedviolationsby Industrial;the Boardfound this to bean
inappropriategroundsfor denial); WattsTruckingServicev. City ofRockisland,PCB 83-167(1984)(The Boardfound the City of Rock
Island’sdecisionto denyapprovalfor site location wasagainstthemanifestweightof theevidencewith respectto all Criteria andreversedthe
City’s decision);andF,inksIndustrial Wastev. City ofRockford,PCB 83-41 (1983)(city’s denialof industrial wasteprocessingann transfer
facility (specialwastes)site locationapprovalreversed;PCB found“no specialcircumstancecouldsupportthecity’s conclusionthat the
proposedsite is locatedtoo close to aschool” (2000feet)), affirmed City ofRockfordv. Illinois Pollution Control Boar( 125 Ill. App. 3d 384
(2” Dist. 1984).
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In denyingapprovalof Lowe’sApplication, the County’sresolutionstated— in error— that

Lowe had not satisfiedCriterion 2. Criterion 2 does not require aguaranteeagainstanyrisk or

problem.File v. D &LLandfihl, 219Ill.App.3d 897 (
5

th Dist. 1991). Whenan experienceddesign

engineerhasdesignedtheFacility in compliancewith the standardsfor non-hazardousmunicipal

wastefacilitiessetby theIllinois EnvironmentalProtectionAgency,compliancewith thesestandards

satisfiesthis criterion in the statute. C’lutts v. Beasley,185 I1l.App.3d543 (
5

th Dist. 1989). The

standardset forth in IndustrialFuels& Resourcesv. Pollution ControlBoard,227 Iii. App.3d533

(
1

st Dist. 1992) is also relevant to consider. Industrial involvedthesitingapplicationfor apollution

controlfacility for contaminatedsoils andmedicalwastes.In Industrial, the court reversedthe

denialof sitingon 5 criteria, including Criterion 2, basedonmanifestweightoftheevidenceholding

as follows:

Significantly, thereis no evidenceof recordto demonstratethatthe designof the
facility is flawed from a public safety standpointor that its proposedoperations
presentan unacceptablerisk to the public health, safety, and welfare...On the
contrary, the recordsubstantiatesIndustrial’sposition that it madea prima facie
showingasto eachcriterionandthat (thecity of) Harveydid not offercontradicting
or impeachingevidenceto rebutthe showing. The expertswhotestifiedon behalf
of Industrial carried impressivecredentialsincluding extensiveexperiencewith
similar facilities. Their, opinions were based on facts and reasonable
assumptions...Thetechnologyanddesignofthefacility wasrepresentedto bestate-
of-the-art (meaning, in this case, providing for a much higher degree of
environmentalprotectionthanrequiredunder existing standardsand laws), and
nothingin therecordcontradictsthat assertion.

As presentedbelow, the record in Industrial and the record in this case on Criterion 2 are

almostidentical,basedon this standard.
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1. Lowe’s Witnesses.

Dan Zinnen

Mr. Zinnen is a registered professional engineer in Illinois, Wisconsin,Michiganand

Indiana. (C00001,Application). Mr. Zinnenhasworkedon thepermittinganddesign

constructionofover 100 landfills, including 70 in Illinois. He has done permitting and siting for

eight transferstations,andhis firm, of whichhe is aprincipal,is currentlyresponsiblefor

regulatorycompliancefor approximately24 transferstations. Id.

Keith Gordon

Mr. Gordon, the principal design engineer for theFacility, is aregisteredprofessional

engineerin 26 states,including Illinois and all of its surroundingstates.(C00001,Application;

C00179,p. 16). Hehas been practicing for 26 years in the field of solid, hazardousand

radioactivewastemanagement.Id. Mr. Gordonis presentlyservingasaconsultanton atleast

12 transferstationprojects. (C00179,p. 20). Additionally, Mr. Gordonis a Certified Hazardous

MaterialsManager. (C00001,Application).

Mr. Gordon was appointed to the TechnicalAdvisory Committeeproviding assistanceto

USEPAon nationalsolidwaste facility siting issues and wasretainedaseditor for USEPA’s

SolidWasteTransferStations:AManualfor DecisionMaking. (C0001,Application; C00240).

He is editor-in-chiefoftheSolid WasteAssociationofNorthAmerica(“SWANA”) Transfer

StationManagementCertificationCoursemanual,(C00001,Application; C00179,p. 18;

C00238);and leadinstructoron transferstationmanagementfor SWANA. (C0000l,

Application; C00179,p. 18).
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Mr. Gordon has appeared as a guest lecturer and technicaltrainerfor avarietyof

technical symposia, regulatory information programs and community forums. (C00001,

Application). Mr. GordonwasawardedSWANA’s BronzeMedal for TransferStation

Excellence in 1998 for his design at SouthCentralTransfer/MRF,Las Cruces,New Mexico. Id.

Doug Dorgan

Mr. Dorganis ahydrogeologistwith over 17 yearsexperiencein thegeologyand

enviromnentalgeologyfields. (C00001,Application; COO 199, p. 9). He is acertified

professionalgeologistin both Illinois andIndianaanda certifiedhazardousmaterialsmanager.

Mr. Dorgan has been involved in the design,permitting, andmanagementof ongoing

groundwatermanagementprogramsfor awidevarietyof facilities throughoutthecountry. He

hasextensiveexperiencein assessmentof contaminationandimpactsto groundwaterat various

typesoffacilities includingundergroundstoragetanks,hazardouswastemanagementsites,and

solid wastemanagementsites. Id.

2. Village’s Witnesses.

TheVillage approvedResolutionNo. #R03-O2-O1,A Resolutionin Oppositionto the

Siting of theNorthwestHighway TransferFacility at 3412NorthwestHighway,on February4,

2003. (C01299-CO13O1). Afterwards, Cary hired its witnesses attempting to back up their public

statementof opposition.

Andrew Nickodem

Mr. Nickodemwasthedesignengineerfor theWoodlandTransferStationin Kane

County and the Fox Valley Transfer Station in DuPage County. (C0O215,p. 100).Woodland

was denied by the Kane County Board and the PCB in part because Criterion 2 was not satisfied.
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Fox Valley’s application was withdrawn so that theapplicantandits consultantscould re-design

andre-worktheapplicationbasedon concernsraisedby theCounty. (CO0215,pp. 94-95).

During cross-examination, Mr. Nickodem agreed his resume included only 6 transfer

stations. (C0O215,pp. 98-103).Of thesetransferstations,hewastheengineerof recordfor only

two — WoodlandandFoxValley. Id. Hehasnevertaughtany coursesregardingwastetransfer

stations. Id. He is not a certifiedtransferstationmanageror a certifiedhazardousmaterial

manager.Id. Hehasneverbeenaguestspeakerregardingtransferstationdesignor operations

norhe haseverreceivedany awardsfor transferstationdesign. Id.

Larry Thomas

Mr. Thomasis aregisteredprofessionalengineerwith an educationalbackgroundsolely

in civil engineering.(C00316), He hasbeen theVillage Engineersince1986. (CO0188,p. 9).

Mr. Thomasdid not reviewthesiting criteriain preparationfor his reportor his

testimony. (COO189,p. 22). Hehasneverbeeninvolved in thedesignof atransferstationand

has no experience with either transfer stations or landfills. (COO189, pp. 28-29). He is neither a

licensedgeologistor licensedhydrogeologist. (COO189,p. 50). His repeatedreferencesto

hazardouswastein his reportwerein error. (COO189, p.59-60;COO190, pp. 57-58).

Kevin Sutherland

Mr. Sutherland is a registered professional engineer employed by the Village’s Engineer.

He hasbeenworking in this capacitysince1997.
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3. The Transfer Station Is DesignedSoAs to Protect the
Public Health, Safetyand Welfare.

Therecordclearlyand plainly disclosestheLowetransferstationdesignsatisfied

Criterion 2. TheFacilityhasmoreengineeredprotectionfor surroundingpropertyownersthan

any otherfacility in thestate.(C00001,ExecutiveSummary;Sec.2, pp. 2-4 to 2-5; Sec.5, pp. 5-

3 to 5-4).

Therecordcontainsnumerousstatementsfrom both CountyBoardmembersand

participants describing the Lowe Facility as“over-engineered”and“state-of-the-art”. Donald

Brewer, ChairpersonoftheSiting Committee,commentedthedesignof thefacility has“goneto

extrameasurewith thebellsandwhistles,with theover engineeringofthis site.” (COO186,p.

62). KenKoehler, amemberof theSiting Committee,characterizedthe Lowe Facility as“an

over-designedfacility.” (COO187, p. 16). TheFacility’s designandits operationsplan include

manyfeaturesthat far exceedthosefoundin transferstationswithin theStateofIllinois.

(C00001,Sec.2, pp. 2-4 to 2-5).

Lowe’s witness,Mr. Gordon,explainedthat therearefour designcomponentsto be

consideredwhendesigningatransferstation: (1) wastereceiving;(2) wasteunloadingand

inspections;(3) wasteloading;and(4) tarpingandweighing. Eachof thosefour elementsfor the

Facility weredesignedto exceedminimum industrystandardsor minimumregulatory

requirementsin order to minimize againstpotentialimpactsfrom theFacility. (C00001,Sec.2,

pp. 2-4 to 2-5); COO179, p. 23).
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a. WasteReceiving.

Queuing

Thequeuing(alsoknownasstacking)distanceon theaccessdrive betweenU.S. Route

14 andthe entranceto thesite is designedto accommodatemorethan twicethetypical peakflow

requirements.Id. TheFacility canqueue in excessof20 vehiclesatonetime, which is twice

Mr. Gordon’srecommendeddesignstandard. (C00001,Sec.2, pp. 2—S to 2-6; COO179,pp. 24-

25). Accordingto theCounty StaffandConsultantsReport,if no traffic movementoccurredon

theentranceduringthemaximumtraffic period,all collectiontrucks couldbe storedon site.

(CO3860). Theamplequeuingdistancewill clearlypreventthepossibility of any trucksbacking

up ontoU.S.Route 14. (C00001,Sec.5, pp. 5-4 and5-7 andSec.6, p. 24).

In his report on behalfof theVillage, Mr. Nickodemsuggestedthequeuingdistance

provided by Lowe was insufficient and could cause abackupof trucksonto U. S. Route 14.

(COO463,p. 2). Yet Mr. NickodemadmittedLowe could queueapproximately18 moretrucks

from theentrancegateto thescalehousethanhis designfor Woodlandprovided,eventhough,

Woodlandwasdesignedfor 2000tonsperday while Lowe wasdesignedfor only 600 toi~sper

day. (COO215, pp. 109-111).

Internal Traffic Flow

Theinternaltraffic systemis designedto separatethetransfertrailer traffic from the

collectiontruck traffic. (C00001,ExecutiveSummary;Sec.2, p. 2-8; Sec.5, pp. 5-7 to 5-8; Sec.

5, Drawing5—E-8). This is oneof thehealthandsafetyfeaturesthatMr. Gordonemphasizesin

SWANA’s sitemanagementcourses.(COO179,p. 36; COO238).
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ScaleHouse

The scalehousebuilding, separatefrom thetransferbuilding, will be enclosedto

minimize the potential for noise, dust and any visualaspects.(C00001,Sec. 5. Drawing5-E-2

andDrawing 5-E-9). This featureexceedsstandarddesignfor a wastetransferstation. 99% of

waste transfer stations provide for outdoor scales. By having the scale house enclosed, noise,

dust and visual impacts will be minimized. (COO179, p. 26), The enclosed scale house is

designedwith radiationdetectionandcarbonmonoxide detection further exceeding standard

designsfor awastetransferstation. (C00001,Sec.5,p. 5-4); Id.).

For the Village, Mr. Nickodem testified he included no radiation detector at Woodland.

(COO217, pp. 31-32). However,heagreedradiationdetectionis moreprotectiveof thepublic

health,safetyandwelfare. Id.

Mr. Nickodem’s report for theVillage indicatesthescreeningproposedfor Lowe was

inadequate.(C0O463,p. 2). However,Mr. Nickodemtestified the scale house and the concrete

transferbuilding would providescreeningfrom noiseand visual impactsfor bothBright Oaks

andThe Hollows. (COO216,pp. 7 and34-42). Additionally, he agreedLowe’s concretebuilding

providesmorenoiseabatementthanthe steelbuilding he designedfor Woodland.Mr. Nickodem

agreedLowe’s concretebuildingandthe 1200-1400foot distancebetweentheFacility andBright

Oaks provides a noise buffer for the residents. Id.

b. WasteUnloading and Inspections.

After exiting the scale house building, collection trucks approach the apron and back into

one of six different unloading bays in the transfer building. All unloading of waste will take

placewithin thetransferbuilding. (C00001,ExecutiveSummary;Sec.2, p. 2-7: Sec.5, p. 5-3).
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This designfeaturewasdeliberatelychosenso therisk potentialfor blowing litter by untarping

on theapron would be eliminated. (COO179, p. 65). Certainbayswill beutilized in sequence,and

thedrivers will backfrom left to right to maximizevisibility. (C00001,Sec.5, p. 5-7; COO179,

p. 27). This activity is screenedfl-om TheHollows to thewestby thescalehouseandBright

Oaks to the east by the transfer building.

Thetipping floor canaccommodatemorethantwicetheanticipatedincomingwaste

duringpeakhoursandhas20 foot wideratherthan 15 foot wide bays. Thebayswereincreased

to the 20 foot width to ensuretheoperationwill be safeandefficient. (COO179,p. 28). In fact,

theonly concernexpressedduringthehearingsregardingthetipping floor wasit seemedto be

too large. (COO18O,pp. 76-77).Thetransferbuilding will alsoinclude aspecialsegregated

waste contingency management area. (C00001,Sec.5, p. 5-28 andDrawing 5-E-3); COO179, p.

28).

Mr. Nickodemin his testimonyon behalfof theVillage admittedthat he did not includea

separatewastecontingencymanagementareain theWoodlanddesign. (COO217,pp. 12-13).He

justifiedthis omissionon thebasisthat Woodlanddidn’t planon havingunacceptablewasteat

thefacility. Id.

c. WasteLoading.

All loading of the transfer trailers will take place within the enclosed loading tuimel.

(C00001,ExecutiveSummary;Sec.2, pp. 2-5 and2-8; Sec.5, pp. 5-6 to 5-8). Thetransfer

trailers enterdirectly into thetransferbuilding via thedrive throughtunnel. Id. Thetransfer

building is designedwith rampsof extremelygentleslopesto allow for easyaccessto andfrom

theloading tunnel. (C00001,Sec.5, p. 5-8; COO179,p. 31). Slotteddrainshavebeendesigned
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on both sidesofthetunnel for surfacewaterprotection,specifically,to minimizetheamountof

contact water generated.(C00001,Sec.5, pp. 5-9 to 5-10; COO179,p. 31).

In his testimonyfor theVillage, Mr. Nickodemraisedcriticism aboutthe loading tunnel

andits safety. (C0O214,pp. 48-51). Hetestifiedhis designfor Woodlandprovidedfor the

transfertrailers backinginto thetransferbuilding for loading. Id. Hefurther testifiedthereis

morepotentialfor accidentsin abackingmaneuverthanthedrive throughmaneuverproposedby

Lowe. Id.

d. Tarping and Weighing.

After thetransfertruckshavebeenloaded,theywill betarpedindoors,an additional

featurethat exceedsstandarddesignfor awastetransferstation,to completelyeliminatethe

potentialfor blowinglitter. (C00001,Sec.2, pp. 2-4 to 2-5; COO179,p. 33). All pavementin

the tarpinggallery is within thecontactwatersystemand anywaterwill go into thecontactwater

storage tanksinsteadof into the surface water system. (C00001,Sec.5, pp. 5-9 to 5-10and

Drawing5-E-4; COO179,p. 32). It is plain to any observerthat thesedesignfeaturesand

operatingpracticeswill minimize impactsto surroundingpropertyowners.

e. Storm Water Management.

Thestormwatersystemdesignedfor theFacilitywill causeall surfacewateron-siteto

flow into an undergroundchamberwhereit will be storedbeforepercolatinginto theground.

(C00001,Sec.2, pp. 2-9to 2-12; C0O179,pp.12-13;COO223,pp.46-62).Thedesignincludes

gently slopingvegetativewaterwaysallowing for thesettlementof silt aswater flows through

thosedrainageways. Therearewaterquality catchbasinsfor theremovalofsilt, oil andgrease

beforestormwaterenterstheundergroundchamber.Theoperationsplanfor theLowe Facility
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providesfor routine inspectionandmaintenanceof thestormwatersystem. Id. There will be no

surfacedischargefrom thesystem(with theexceptionof avery small dischargein theeventof a

100-yearstorm). Furthermore,thestormwatersystemis designedto comply with both the

existingCountydrainagestandardsaswell astheproposedMcHenryCountyWatershed

DevelopmentOrdinance. (C00001,Sec.2, pp. 2-9to 2-12; COOI79,p. 12).

Mr. Nickodern,on behalfof theVillage, agreedit is notnormalto find a lot ofoil, grease

andgrit that could get into the storm water system on a transfer station site. (COO216,p.49). He

furthertestifiedoil andgrit separatorsareusedin transferstationdesignsto provide additional

safeguards.Id. A leakingcollectiontruckis aminimal occurrenceat atransferstation.

(COO217,p. 16).

FortheVillage, Mr. Thomasin his reportopinedthewaterquality catchbasinswereto

small to effectively remove oil from thestormwater in high flow conditions. (CO0326, p.6).

However,he admittedhe haddoneno calculationsto supportthis statement.(COOl 89, 0. 63). In

his report,Mr. Thomasrecommendedthat thestormwaterrunoff at theLowe Facilitybe pre-

treated. (CO0326,p. 3). However,hetestifiedhe knewof no transferstationsin theUnited

Statesthat utilize pre-treatmentof stormwater. (COOl89, p.28).

FortheVillage, Mr. Sutherlandin his reportopinedtheproposeddetentionprovidedby

Lowewill be significantly lessthanthedetentionrequired. (COO478). However,on direct

examination,Mr. Sutherlandrequestedthis statementbe eliminatedfrom this report. (COO218,

•p. 69-71). He further advised recommendation three in his report also required correction. Id.

He agreed more detention is required under theproposedMcHenryCountyWatershed

Development Ordinance than under existing regulations. (COO219, p. 18). Lowe is not required
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to meetthedraft Ordinance.Id. atp. 26 While criticizing thecapacityof theproposed

underground storm water chamber, Mr. Sutherland admitted he hadperformedno calculations

that would demonstrate its lack of capacity. (COO218,pp. 92-93). He furtheradmittedhe could

not saythecalculationscontainedin theapplicationwereincorrect. (COO219, p. 13).

f. Groundwater Protection.

A hydrogeologicstudywascompletedby a licensedhydrogeologistandis includedas

partoftheapplication. (C00002,App. A). OtherthanLowe’s witness,DougDorgan,no other

hydrogeologisttestifiedandtheCountymadeno credibility finding in supportof its resolution.

GeomembraneLiner

The Facility is designed to protect groundwater using a reinforced concrete floor with

sealed joints to prevent leakage through the floor. As an additional safetyfeature,thedesign

includestheplacementunderneaththeentiretransferbuilding of ahigh densitypolyethylene

• geomembraneliner. (C00001,Sec.2, p. 2-9 andSec.5, p. 5-9 andDrawing5-E-4;C00178 , p.

139). The additional cost of the installation of the geomembrane is estimated at $50,000.

• (COO186,p.61).

Thegeomembraneliner is a featurethat exceedsstandarddesignfor awastetransfer

stationandhasneverbeenusedin Illinois in atransferstationfacility design. (CO0178,pp. 139-

140). Thegeomembranelinerprovidesan additionalmeansof guaranteeingno groundwater

contaminationfrom thetransferprocess.(C00001,Sec.2, p. 2-9; COO178,p. 140; COO179,p.

30). TheFacility will containtwo storagetanksof 1,000gallonseachthatwill bemorethan

sufficientto handleany accumulatedliquid contactwater. (C00001,Sec.5, pp.5-9 to 5-10;

C0O178,pp. 140-141).
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For theVillage, Mr. NickoderntestifiedthatthegeomembranelinerundertheLowe

transferbuildingprovides additionalprotectionfrom any potentialgroundwatercontamination.

(C0O216,p. 43). Mr. Nickodemalsotestifiedageomembranelinerwasnot proposedfor

Woodlandor any othertransferstation facility he had everseen. Id. Mr. Nickodemfurther

admittedhe neverevenconsideredsucha designfeaturefor WoodlandeventhoughWoodlandis

adjacentto theIllinois prairie pathandits sensitivenature. Id.

For theVillage, Mr. Thomastestifiedonecannotmake a generalstatementaboutthe

time it takeswaterto movethroughany typeofgeneralizedtill because“in eachlocationit’s

entirelydifferent”. (COO189, p. 26). Yet in his testimony,he estimated,basedon themodeling

previouslydonefor theVillage, that groundwaterfrom theLowe sitewould take 10 to 20 years

• of traveltime horizontallybeforeit would reachtheVillage’s Well Number8. (CO19O,pp.78-

81). Mr Thomasopinedthat theverticaltravel time for waterto percolatethroughthe 120 foot

• • claylayerwould be anywherefrom threemonthsto acoupleof years.Whenaskedthebasisfor

his opinion,he answeredhehadno actualknowledgeofthesoils undertheFacility siteandhis

opinionwas basedon his experience.Id.

U. S. Route14 stormwatersystemgoesdirectly into thesamegroundwatersystemof the

LoweFacility. (COOl89, p. 30). Mr. Thomasagreedthepotentialrisk for contaminationfrom

• brokentruck lines on thesite is thesameasfor vehicleson U. S. Route14. Id. atp. 47.

Mr. Thomasadmittedlie knowsof no transferstationsthat havecausedgroundwater

contamination. (COO190, p.’75). He furtheradmittedhe knowsofno contaminationfrom surface

waterrunoff at any transferstation. (COO190, p.88).
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Groundwater Monitoring Wells

Additionally, theLoweFacility is designedwith two groundwatermonitoringwells that

will allow monitoringof groundwaterbeneaththeFacility to detect any impactto groundwater

from thetransferstation. (C00001,Sec.2, pp. 2-12to 2-13; COO179,pp. 5-6). TheStateof

Illinois requiresmonitoringwells for landfills,but not for transferstations. (COO199,p. 66).

Again, this featureis a first in Illinois for a transferfacility not associatedwith an existing

landfill. TherecorddisclosestheLowe Facility will nothaveany impacton areawells or down

streamLakeKillarney orLakePlotedueto thenumberof redundantdesignfeaturesincluding

thegeomembraneliner and thetwo groundwatermonitoringwells. (COO179, p. 7). Therecord

clearlydisclosesthattheFacilitywasdesignedwith theprotectionof thearea’sgroundwateras

oneof its key designelemnents.

g. Additional Special and Unique DesignFeatures.

In order to avoid developing a wind tunneleffect in theloading tunnel,thetransfer

building hasbeendesignedwith automaticdoorsthat will shutaftertransfertrucks enterthe

tunnel— further reducingthepotential for litter andnoise. (C00001,Sec.5, pp. 5-7 to 5-8;

COO179,pp. 33-34). Thetransferbuilding hasbeendesignedto havetheopensidefaceinto the

prevailingwind. Thewind will hit theclosedor blind sideofthebuilding minimizing the

potentialfor wind-blowndistributionof litter from thebuilding or tunnel. (C00001,Sec.5, pp.

5-3 to 5-4; COO179,p. 34).

Anotherspecialdesignfeatureminimizing anypotentialimpactsis the loading tunnel

system. The loading tunnel will be 10-feet below grade and lined on the side nearest Bright Oaks

with an exteriorearthenbermand landscaping.(C00001,Sec.5, p. 5-3; C0O179,pp. 34-35).
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Therewill beanadditionalsix (6) foot highretainingwall alongtheedgeofthetunnel ramps

into andout of thetransferbuilding. (C00001,ExecutiveSummary;Sec.3,Part2, Drawings3-

L-1 to 3-L-3). This combinationofdesignfeaturesclearly will minimizenoise,litter andvisual

impactto the Bright OaksSubdivisionand TheHollows.

As an additionalredundantdesignsafeguard,therewill beasecondinspectioninsidethe

scalehousebuilding to confirm transfertrucks areproperlytarpedandoperatingproperly.There

will be a controlgateinsidethescalehouseoperatedby thescalehouseattendant.~ transfer

truckwill beallowedto leaveunlessthetrailerhasbeenfully coveredandinspected. (C00001,

Sec. 5, p. 5-8 andDrawing5-E-9; COO179,pp. 35-36).

Thetransferbuilding is designedusingpre-castconcretewhich exceedsstandarddesign

for a wastetransferstation. Over95%of transferstationsareconstm-uctedusingmetal. The

concrete construction will provide noise abatement and aesthetics.(C00001,Sec.5, p. 5-4;

COO179, p. 38). Theconcretestructureeliminatestheneedfor any provisionsfor insulationfor

noiseabatementpurposes.Theconcretestructureis anotheramenitythatis notpartof the

conventionaltransferstationdesign. (COO179, p. 38).

Thetransferbuilding incorporatesanumberof additional designfeaturesto minimize

potentialodorandto providevectorcontrol,includinghaving automaticdoorson thetunnels,

openingthebuilding on only oneside,mechanicalcarbonfilter ventilation,promptremovalof

waste,daily cleaningof thetransferbuilding andpavedsurfaces,theconcretetransferbuilding,

retentionof aprofessionalexterminatorandno overnightstorageof wasteon site. (C00001,

ExecutiveSummaryandSec.5, pp. 5-3 to 5-4; COO179,pp. 40-42).
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For the Village, Mr. Nickodem testified that removing all the waste from the tipping floor

at the end of eachday is the key to controlling vectors,along with good housekeepingand

maintenancepractices. (COO217,pp. 23-25). Heagreedthat all oftheodorcontrolmeasureshe

proposedfor Woodlandwereincludedin theLoweFacility. (COO217,pp. 25-28). However,the

Woodland facility planned to store waste after hours on the site both in thebuilding andoutside.Id.

He includedno carbonfilters in his Woodlanddesign,but agreedthat carbonfilters in theceiling

ventilationsystemasproposedby Lowe would reduceodor.(COO217,pp. 30-31)

h. Landscaping Plans.

The Facility was designedto protectThe Hollows adjacentto the Facility through an

extensivelandscapingplan, building orientationand building appearance,installation of the

geomembranelinerandgroundwatermonitoringwellsandoperationalfeaturesspecificallyselected

to minimize any potential impacts. (C0000 1, Sec. 2, p. 2-3). Thelandscapingplanwasdeveloped

through consultation with the Conservation District andits staff. (C00001,Sec.3, Part2; COO178,

p. 138). There is also extensive landscaping and a tiered benn proposed for the eastern property line

that facesBright Oaks. (C00001, Sec.3, Pai-t 2, Drawings3-L-1 to 3-L-7; COO192, pp.22-23).

Evergreentresswerechosenfor the landscapingto provideayear-roundscreening.(C00001,Sec.

3, Part2; COO195, pp. 93-94).

It is indisputablethe recorddisclosestheFacilityhasbeendesignedwith provisions that

exceedindustrystandardsandregulatoryrequirements.It is alsoclearlyevidentfrom therecordthe

designoftheFacilitywill protectthepublic health,safetyandwelfare.
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4. The Transfer Station Is Located SoAs to Protect the Public
Health, Safetyand Welfare.

Thesite chosenfor the Lowe Facility is zoned12 - Heavy Industryin McHenry County.

(C00001, Sec.3, p.6). TheFacilityhasdirectaccessto U.S. Route14,afederalhighway,with traffic

volumesaveraging23,700per day. U.S. Route14 is a ClassI Roadwaywith a weight limit of

80,000poundspervehicle. (C00001,Sec.6, p.6). TheCounty’s Solid WasteManagementPlan,

10-YearUpdatestatesthat theidealtransferstationlocationshouldhaveaccessto majorroadways.

(C00002,App. H, p. 8-47). The County’s Plan also statesthat a transferstation should be in

industrial zonedareas.Id. p.9-36. The recorddisclosesthe Lowe Facility’s locationmeetsthe

standardsofthe County’sPlan. SeeCriterion 3, page23, for moredetail, infra.

5. The Facility’s Operations Plan Is DesignedSoAs to
Protect the Public Health, Safetyand Welfare.

TheFacilitywill notaccepthazardouswaste.(C00001,Application; Sec.5, pp.5-2 and5-3).

Incomingwastewill bescreenedfor potentialhazardouswastebytrainedemptoyees.(C00001, Sec.

5, pp. 5-22 to 5-24; COO179,p. 29). In theeventanypotentialhazardouswasteis broughton site,

it will immediatelybe segregatedinto acontingencywastemanagementareain orderto identify,

precludeand, ultimately,determinetheappropriatemethodfor disposal.Id. Emergencyresponse

contractorswill beretainedto identify, test, isolateandhauloff anymaterialdeemedas hazardous.

Id.

Lowe will retain a certified transferstation operatoras manager,eventhough Illinois

presentlydoesnot requirecertificationof transferstationoperators.(CO0179,p. 39). Theentire

staff will be requiredto receivetraining in waste screening,health and safety protocol and
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emergencyresponse.(C00001, Sec.5, p. 5-22; COOl79,p. 39). Lowewill assignaminimumofone

laborerfor litter management.(C00001,Sec.5, pp. 5-15 to 5-16; C0O179,p. 40).

TherecorddisclosesthesuperiorqualificationsofLowe’sexpertsKeithGordon,DanZinnen

andDougDorgan.It is indisputablethatMr. Gordon’sexperienceandrecordin solidwastetransfer

stationdesignandmanagementarerecognizednationally.As this Boardhasdeterminedpreviously,

afacilitydesignedby anexperienceddesignengineerto bein compliancewith thestandardsfornon-

hazardouswastesetby theIllinois EnvironmentalProtectionAgencysatisfiesCriterion 2. Clutts

v. Beasley,185 Ill.App.3d 543 (5th Dist. 1989). As therecordclearlyandplainly demonstratesthe

LoweFacilitywasdesignedto notonly meetexistingstandardsbut, in fact,,exceedsmostofthose

standards.

As demonstratedby therecord,theVillage’s witnessesonly speculatedon generalissuesof

possibleconcern.All oftheVillage’switnessesfailed to provideanyevidenceand,in manycases,

theiropinionswerecontradictedby their owntestimony. Therecordisdevoidof anyevidencethe

designofthefacility doesnot meetEPA andindustrystandards.Therecord,in fact, disclosesall

governmentalminimumstandardshavebeenmet andin manycasesexceeded.Therecordclearly

demonstratesLowe employsstate-of-the-arttechnologyin both designand operations— a fact

acknowledgedby sitingcommitteemembersandopponents.Themanifestweightoftheevidence

in the recordclearly andplainly demonstratesLowe met its burdenof prooffor Criterion 2.

B. The County Board’s Finding on Criterion 3 Was Against the
Manifest Weight ofthe Evidence.

Criterion 3: “the Facility is locatedso as to minimizeincompatibility with
thecharacterofthesurroundingareaandto minimize theeffect on the
valueofthesurroundingproperty.”
415 ILCS 5/39.2(a)(iii)
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The CountyBoard’s finding on Criterion 3 was also againstthe manifestweight of the

evidence.

Criterion 3 requiresonly that theapplicantestablishthefacility belocatedto minimize,not

eliminate,theeffect on surroundingpropertyvalues.File v. D&L Landfill, 219 Ill. App.3d 897 (Sth

Dist. 1991). Thelaw requiresonlythat the locationminimizeincompatibilityandeffecton property

values,not guaranteethatno fluctuationwill result. Clutts v. Beasley,185 Ill. App.2d543 (5~’Dist.

1989). Nor doesthestatuterequiretheapplicantchoosethebestpossiblelocationto guaranteethat

no fluctuationin propertyvalueoccurs. Sierra Clubv. Will CountyBoard, PCB99-136,slip op. at

27 (1999),citing Clutts v. Beasley,185 Ill.App.2d 543 (Sd~Dist. 1989).

Criterion 3 doesnot requireproofthat theapplicantscanassurethepublic an odor-free

facility or roadsutterlydevoidof straypapers.E & E Hauling Inc. v. Pollution ControlBoarçll 16

Ill.App.3d 586 (
2

nd Dist. 1983). Fewapplicantscould gainapprovalundera standardso strict.Id.

Thiscriterionrequiresanapplicantto demonstratemorethanminimalefforts1 reducethe-fac-i-i.ity’s

incompatibihity.File, 219Ill.App. 3d at907. An applicantmustdemonstratethat it hasdoneorwill

do whatis reasonablyfeasibleto minimize incompatibility. TO.TA.L. v. City ofSalem~CB96-82

(1996); WasteManagement,Inc. v. Pollution ControlBoard, 123Ill.App.3d 1075 (2hldDist. 1984).

Criterion3 callsfor thefacility to belocatedso asto ‘minimize’ incompatibility—butdoesnotallow

rejectionsimply becausetheremight be somereductionin value. A.R.F. Land.flll, Inc. v. Lake

County,PCB87-51 (1987),citing WattsTruckingService,Inc. v. City ofRockIslana~,PCB83-167.

Lowe, in its Application and at the public hearing,demonstratedthat no or little

incompatibility exists and that it had takenextraordinarymeasuresto minimize any perceived

incompatibilityandpropertyvalueimpact.
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1. Lowe’s Witnesses.

Larry Peterman

Mr. Lariy Petermantestifiedregardingthefirst partof Criterion3. Larry Petermanis the

Vice PresidentofRealEstateDevelopmnentfor Hitchcock DesignGroupandhasover thirty-two

yearsof experiencein landplanning. Hehasbeeninvolved in over one-thousandprojectsrelated

to handplammingand evaluatingcompatibilityof property,including sand/gravelexcavationamid

•long-termreclamationplansfor PrairieMaterialsandMeyerMaterialsaiid landfill expansion

andtransfersite for CDT Landfill. (C00001,Application; COO191,pp. 60-61).

Frank Harrison

FrankHan-isontestifiedregardingtheimpactof theFacility on propertyvalues.Mr.

Harrisonis a professionalrealestateappraiserandconsultantwhohasworkedin thereal estate

industryfor 32 years. (C00001,Application; COOl9l, p. 6). HehasCRS,MAI amid CRE

designationsasan appraiser.(C00001,Application; COO191,p. 7). Mr. Harrisonhasextensive

experiencein evaluatingimpactsof propertyvaluesdue to variouslanduses,including interstate

highways,graveloperations,sewertreatmentplantsandpeakerpowerplants. (COO191,pp. 8-9).

• Hehasappearedin administrativeproceedingsregardingzoningissuesin an estimated30 to 40

different governmentaljurisdictionsprimarilywithin McHenryandLakecounties. (COO191, p.

11).

Mr. Harrisonwasappointedto theoriginal RealEstateAppraisalBoardoftheStateof

Illinois in 1989by Gov. JamesThomnpson. (C00001,Application). Hewason theBoard-for 10

yearsservingasits Chair for the lasttwo years. Mr. Harrisonhaswritten courses,booksand

seminarsfor theAppraisalInstitute. In 1996,his book,AppraisingtheToughOnes,was
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publishedby theAppraisalInstitute. Mr. Harrisonhasreceivednumerousawardsin theappraisal

field includingbeingtherecipienttwiceof theAppraisalInstitute’sGeorgeL. Schmutz

MemorialAwardfor his contributionsto theadvancementof appraisalknowledge.Id.

2. Village’s Witness.

TheVillage approvedResolutionNo. #R03-O2-Ol,A Resolutionin Oppositionto the

Siting of theNorthwestHighwayTransferFacility at 3412NorthwestI-Iighway, on February4,

2003. (C01299-CO13O1).Afterwards,theVillage hired its witnessesattemptingto backup their

public statementofopposition.

TheVillage offeredN. DrewPettersonas its witnessregardingtheincompatibility

portionof Criterion 3. Mr. Pettersonadmittedlie hadnevervisited atransferstation sitebefore

writing his reportor giving his testimonyin oppositionto theLowe Facility. (COO2O9,p.39-41).

Mr. Pettersonfurtheradmittedhe hadneverpreviouslyrenderedan opinionon atransferstation

nor doneany studiesconcerningCriterion 3. (C00209,p.44).

3. Bright Oaks’ Witness.

Bright OaksofferedJohnT. Whitneyas its witnesson thepropem-tyvalueportionof

Criterion3. COO22O(p. 24). Mr. Whitneypreparedno written report. Hesimplyoffered

testimony. Id.

4. The Location of the Facility Minimizes Incompatibility.

Mr. Petermanevaluatedthelocation oftheFacility relativeto adjacentlandusesby

reviewingall theappropriatesubdivisionandzoning ordinancesandcomprehensiveplans.

(C00001,Sec. 3, Part 1, p. 4; COO191,p. 63). Mr. Petermanreviewedthesiteplan for the
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• Facility. (C00001,Sec.3, Part 1, pA.; COO192,p. 18). He alsoexaminedthesiteandthe

surroundingarea. (C00001,Sec.Part1, p.4; C00l91,p.64).

TheproposedFacility andsurroundingpropertiesarenot incompatible. Theproposed

Facility site is zoned1-2. (C00001,Sec.3, Part 1, p. 6; COO191,p. 5). TheWelch andLowe

Enterprisespropertiesimmediatelyadjacentto it arealsozoned1-2. (C00001,Sec. 3, Partl,p. 9;

COOl9l, p. 5). Both theFacility siteandtheadjoiningpropertiesto thesouth andsoutheast

presentlyhaveheavyindustrialuses. Id. TheFacility’s existingzoningclassificationwould

allow for manymoreintenseindustrialusesthantheproposedwastetransferstation. (C00001,

Sec.3, Part 1, p. 19; COO192,pp. 26-27; C00263-C00276).Permittedusesin theHeavyIndustry

zoningdistrict includesuchintenseusesasmeatpackingplants,automobilewreckingyards,

recyclingcollection andprocessingfacilities, renderingplants,sawmillsandslaughterhouses.

• (C00001,Sec.3, p. 19; CO0263). Although theadjacemitproperty,TheHollows, hasa

recreationaluse,it is alsozoned1-2, and,as such,maybeleasedfor an industrial use. (COO192,

p. 8). Thus, thecharacterofthesurroundingareais significantly imifluencedprimnarilyby existing

industrial,businessandrelateduses,andno incompatibilityexists. (C00001,Sec.3, Part I, p.

12; COO192,pp. 5-7).

As previouslymentioned,theUSEPAclassifieswastetransferstationsasa “light

• industrial” use(C00001,Sec.3,Part 1, p-i9). However,theCountystaffand consultantswere

not convincedtransferstationsarebestclassifiedas an “industrial” use.(CO3868). In its findings

of fact, theCountystaffandconsultantsconcludedtransferstationslack any typeof

•manufacturingelement.As such, transferstationoperationsmorecloselyreflectedan intense

commercialuse,ratherthanindustrialtypeof use. Id. Whetherdeemedan“intensecommercial”
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or a “light industrial” use, the proposed Facility is clearly comnpatible with surrounding property

usesandcertainlylessintensethanthepennittedusesunderthe1-2 zonimig district.

Thelandscapingfor thesitealong thenorthwesterlyboundarywasdesignedin

consultationwith theMcHenryCountyConservationDistrict to protectTheHollows. (C00001,

Sec.3, Part 2 ; C00192,p. 26). Thetypesandamountsofvegetationalongthejoint propertyhim-ic

with TheHollows wereselectedasaresultof this consultation.Thereis alsoan extensive

landscapingandberm proposedfor theeasternpropertyline that facesBright Oaks.(C00001,

Sec.3, Part2, Drawings5-L-1 to 5-L-7; COO192, pp. 22-23). Evergreentresswerechosenfor

the landscapingto provideayear-roundscreening.(C00001,Sec.3,Part2; COO192,p.22;

COO195,pp. 93-94). Thecostestimatefor the landscapingto createabuffer to thepropertiesto

theeastwas$100,000. (C00l94.p. 22).

Mr. PetermanidentifiedfourteenfactorsdemonstratingtheLoweFacilitymet thefirst

partofCriteriomi 3. (C00001,Sec.3, Part 1, pp. 19-21). Thesefactorsincludedits industrial

zoning,its accessto afederalhighway,no overnightstorageof wasteomi site,peaktraffic pemiods

for Lowe do not coincidewith theU.S. Route14 peaktraffic periods,the extensivelandscapimig

plan, andthedesignandoperationsplan for theFacility. Id.

TheVillage witness,Mr. Petterson,nevercomitradictedtheevidenceprovidedby Lowe.

In fact,Mr. Pettersonagreedtheconcretetransferbuildimig wouldprovidea visual screenbetter

thami a metal building andwould reducethesoundemanatingfrom thesite. (C00209,pp.32-36).

Giventhelandscapingproposedfor theFacility, Mr. Pettersontestified theonly partof the

Facility you wouldprobablyseefromn Bright Oakswould be thetop ofthetransferbuilding. Id.
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Mr. Pettersonagreedtheundergroundtransfertrailertunnelwill screennoisefrom Bright Oaks

andtheHollows and thecarbonfilters will mitigateodors. Id.

Mr. Pettersonneverwason theproposedsite,he simply droveby. (C00209,p. 35). At

thehearing,Mr. Pettersonadmittedtheopinion in his reportthat theFacilitywasnot large

enoughto createan effectivebuffer wasnot basedomi anypersonalexpertisewith odors

emamiatingfrom atransferstation,nor any studiesofhow largebuffersmieedto be to be effective.

(C00209,pp. 42-44).InsteadMr. Petterson’sopinionwasbasedsolelyon conversationswith the

Village hiredexpertswho told him therewould be odors. Id. In fact, throughouthis testimnony,

Mr. Pettersonconsistentlyadmittedhis opinionson various featuresof theFacility werenot

basedon any studiesnor groundeduponhis education,experiemiceand expertisebutwere based

on conversationswith theVillage’s retainedwitness,Mr. Nickodem. (C002O9,pp. 46-50,53-

54).

Mr. Petter~onacknowledgedhe hadmio persomialknowledgeof theeffectsof noiseand

odorfromn a transferstationon adjoiningproperties. (C0O209,pp. 53-57). Mr. Petterson

admnittedhe reliedtotally on Mr. Nickodem’scommentsasthebasisof his opinionsinsteadof

anypersonalknowledgeor experience.(COO2O9,pp. 63-65).

Therecordclearlyrevealsthat with the locationof theFacility in an areaof industrialand

commnercialusesaswell as themanyextensivedesignfeaturesproposedfor theFacility thereis

no or little incompatibility andthatLowe hastakenextraordinarymeasuresto minimize any

perceivedincompatibility.
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5. The Location ofthe Facility Minimizes theEffect on Property Value.

Lowe alsodemonstratedthat it hadtakenextraordinarydesignandoperationalmneasures

to minimize any impact theproposedFacility might haveon surroundingpropertyvalues.

Mr. Harrisontestifiedhe is very faniiliar with theFacility siteandits surrounding

propertiesashehasappraisedthosepropel-tiesin thepast. (COO191, p. 12). Heinspectedall

propertieswithin onemile of theFacility aswell as inspectingtheapplicablezoningmapsand

comprehensiveplansfor bothMcHenryCountyandtheVillage. (C00001,Sec.3, Part3, p. 1;

COO191,p.13).

As part ofhis propertyvalueimpactstudy,Mr. Harrisonstudiedeight wastetransfer

stationslocatedin theChicagoarea. (C00001,Sec.3, Part3, p. 1; COOl9i, pp. 25-26). In

• investigatingtheeight transferstations,he attemptedto determninethecharacterof the

• surroundingareato determinewhetherany of thestationswould be potentiallyapplicableto the

study hewasundertakingwith respectto theLoweFacility. Heusedfourof theeight transfer

stationsin Ins study. (C00001,Sec.3, Part3, p. 2; C0019i,pp. 27-28). Mr. Harm-isonperformned

his studyby evaluatinga “targetarea”anda “control area.” A “control area” is an areawherethe

propel-tiesaresimilar to thosein the“targetarea”,but theyareremovedfrom thepotentialareaof

influence,usuallyby geographicmeanssuchasdistance. (C00001,Sec.3, Part3, p.’7; COO191,

pp. 31-32).

a. Northbrook Transfer Station Study.

Mr. HarrisonanalyzedtheNorthbrookTransferStation(“Northbrook”), locatedin

unincorporatedNorthfieldTownship,adjacentto theVillages ofGlenviewandNorthbrook.

(C00001,Sec.3, Part3, p. 6; COO191,p. 33). Northbrookreceivedan averageof approximnately
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350 tons ofwasteper day in 1998 and1999. It is situatedon approximately2.42 acres.

(C00001,Sec.3, Part 3, p. 6; COOI91,p. 36).

Northbrookis locatedwithin approximately200 feetof atown honie developmentknown

as PrincetonVillage. PrincetonVillage andNorthbrookareseparatedby a railroadright-of-way.

(C00001,Sec.3, Part 3, p. 7; COO191,p. 34). Northbrook hasbeenin existenceandoperational

since1983. Id. PrincetonVillage, which consistsof 195 attachedtown homeunits,commenced

developmentin 1989andis presentlyfully developed.Thepricerangefor thetown homesin

PrincetonVillage is between$300-$400,000.Id.

Mr. Harrisontestifiedtherewereno othersimilar developmentsto PrincetonVillage in

thegeneralgeographicareahe could usefor comparisonpurposes.(COO191,p. 35). He useda

line of approximately1,000 feetfromn thetransferstationas theseparationfor thetargetamid

controlareas.Id.

After Mr. Harrisonidentifiedhis targetandcontrolareasfor Northbrook,heobtained

informationrelativeto salesthat haveocculTedin boththoseareas. He usedtheMultiple Listing

Servicerecordsandpublic recordsat thetownship offices. (C00001,Sec.3, Part3, p. 7;

COO191,p. 36). For thetargetarea,he identified37 propertieswherethereweresalesand re-

salesbetweenMarchof 1990andFebruaryof2002. (C00001,Sec.3, Part3, p. 8; COOl9l, p.

36). He did not do any adjustmentsto thesaleandre-saledata. (COO191,p. 37). Basedon the

saleandre-saledataheobtained,Mr. 1-larrisonconcludedthat theannualappreciationratefor the

targetareawas 1.257%peryear. (C0001,Sec.3, Part3, p. 8; C0019l,pp. 37-38). Forthe

control area,he found25 sales.Basedon his saleandre-saledata,hedetenninedan average

aimualappreciationratefor propertiesin thecontrolareaof 1.325%. Id.
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Basedon his comparisonoftheammualappreciationratesfor thetargetandcontrolareas,

Mr. Han-isonconcludedthat the locationof theNorthbrookTransferStationdid not influence

surroundingpropertyvalues. (C00001,Sec.3, Part3, p. 9; COOI91,pp. 38-39).

Testifying forBright Oaks,Mr. Whitneyagreedthat theNorthbrooksitein Mr.

Harrison’sstudywasmostrepresentativeoftheLowe site. (C0O220,p.77).1-lowever,Mr.

Whitneytestifiedtherearetwo factorsin PrincetonVillage that couldpossiblyeffect time values

ofsurroundingproperty— therailroadtrackandthetransferstation,(C0O220,pp..55-56). He

furtheragreedthevalueofhomesin PrincetonVillage alreadyreflectedtheinfluenceof the

railroadtrackbecausetherailroadtrackpre-existedthedevelopmentof PrincetonVillage.

(C00220,pp. 56-59).

Letters From Princeton Village Residents

Thereweretwo letterssentto theCountyBoardfrom residentsin PrincetonVillage.

(COO191,pp.42-46; CO2450-CO2452). Mr. JohnCrawford,a lawyer, is thePresidentof the

PrincetonVillage Homeowners’Associationaswell asaTrusteeof theGlenviewVillage Board.

Id. PrincetonVillage wasapprovedby theGlenviewPlanCommissionandtheVillage Board

twelveyearsago. Thevillage officials did not find thecreationofPrincetonVillage to be

incompatiblewith theoperationof theNorthbrooktransferstation. PrincetonVillage hasmany

residents,includingMr. Crawford,who havebeentherefrom thebeginning,andthevalueofthe

homeshas increasedconsistentlyover theyears. Id.

Mr. Wilhiamn Baslikin, an appraiser,lives in omie ofthebuildingsclosestto Northbrook.

Id. All ofthepropertiesin PrincetonVillage haveconsistentlymnaintainedtheirpropertyvalue,

and,in fact, valueshaveincreasedeachyear. In Mr. Bashkin’swork aswell asin discussions
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with otherresidentsofPrincetonVillage, theslight differencein valueofhomesbetweenhomes

on thewesternandeasternsideof thesubdivisionis directlyattributableto the locationof the

railroadtracksandnot to theuseson theeastsideof thetracks. Id.

Who wouldbe in abetterpositionto verify thelackof impactof aneighboringtransfer

stationthantheresidentswho havelived nearonefor years?Accordingto Countystaff, the

lettersofJohnCrawfordandWilliam BashkinindicatetheresidentsofPrincetonVillage do not

believethepresenceof theNorthbrooktransferstationhasanimnpacton theirpropertyvalues.

(CO3872).

b. Groot Transfer Station Study.

Mr. HarrisonanalyzedtheGrootChicagoTransferStation(“Groot”) locatednearO’Hare

ImiternatiomialAirport. (COO191,pp. 46-47). Grootsits on 6.63 acres. In the year2000, it

received1,888 tonsof wasteper day. (C00001,Sec.3, Part3, p. 18; COO191,pp 47-48). Mr.

Harrisonsetup thetargetareaapproximately1/4 mile fi-orn Grootin all directions. Thetarget

areacontained43 improvedindustrialpropertiesthat soldbetweenApril of 1985 andAugustof

2002. (C00001,Sec.3, Part3, p. 19; COO191,p.48). Thecontrolareawas locatedin thesamne

industrialparkbut approximately3/4 mile awayfrom Groot. For thecontrolarea,he found42

salesthat occurredbetweenDecemberof 1987andJuneof2002. Id.

Mr. Harrisondid two typesof analysesfor Groot. (C00001,Sec. 3, Part3, pp. 19-21;

COO 191, p. 48). He first looked attheavemageunit priceof the industrialsalesin boththetarget

andcontrol areas.Hecalculatedtheaveragesalespricein thetargetareawas$34.63per square

foot; for thecontrol area,it was$33.54per squarefoot. (C00001,Sec.3, Part3, p. 20; COO191,
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p. 49). Basedon that data,Mr. Harrisonconcludedthat therewasno influenceby Grooton

surroundingpropertyvalues. Id.

In additionto doing an averageunit priceanalysis,Mr. Harrisondid a saleandre-sale

analysisin thesametargetand controlareas.He identified6 salesandre-salesin thetargetarea

andcalculatedan averageappreciationrateofover 3% per year. (C0000i, Sec.3, Part 3, pp. 20-

21; C00191,pp. 49-50). For thecontrolarea,he found7 salesandcalculatedan average

appreciationrateof2.34%per year. Id. Basedon his analysesof theaverageunit pricesandsale

andre-saleanalyses,Mr. Harrisonconcludedthat Groothadno measurableinfluenceon the

valueof imidustrial propertiesin thesurroundingarea. (C00001,Sec.3, Part3, p. 21; COO191,p.

50).

c. Rolling MeadowsTransfer Station Study.

Mr. Han-isonanalyzedtheRolling MeadowsTransferStation(“Rolling Meadows”). This

facility is locatedon 6.7 acresand in theyear2000received755,000tonsofwaste. (C00001,

Sec.3, Part3, p. 30; COO191,pp. 50-51). ForRolling Meadows,therewasinsufficientsale

activity to do anytypeof meaningfulsaleandre-saleanalysis. (COO191,p. 51). Mr. 1-larrison

divided thetargetareaandthecontrolareawith a largeindustrialproperty.

For thetargetarea,he identified8 propertiesthat hadsold betweenSeptemberof 1995

andDecemberof 1999. (C00001,Sec. 3, Part3, pp. 31-32). Basedon thosesales,lie calculated

an averageunit priceof $42.17persquarefoot. Id. Forthecontrolarea,he found 11 properties

thatsold with an averageunit priceof $42.63per squarefoot. Id. From his comparisonofthose

averageunit pricesbetweenthetargetandcontrolareas,Mr. Harrisonconcludedthat therewas

no measurableimpacton sun-oundingindustrialpropertyvaluesby Rolling Meadows. Id.
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d. ARC Disposaland RecyclingFacility Study.

Mr. Harrison’sfourth studyinvolved an analysisof theARC DisposalandRecycling

Facility (“ARC”) in Mt. Prospect,Illinois. TheARC facility is locatedon 3.28 acresandwas

constructedin 1984. (C00001,Sec.3, Part3, p. 39; COO191,p. 54). In theyear2000, it received

an averageof922 tonsof wasteper day. Id.

Mr. HarrisonincludedARC in his analysisbecausetheVillage’s ComprehensivePlan

designatespartof theadjoiningpropertyas“multiple famnily” andtherearenumerousapartmnent

buildingsnearARC. (C00001,Sec. 3, Part3, p. 40; COO191,pp. 52-53). In analyzingwhether

ARC hadany impacton theneighboringapartmentbuildings,Mr. Harrisonfirst investigated

whethertherehadbeensalesofany apartmentbuildingsandfoundtherehadnot been.

(C00001,Sec.3, Part3, pp. 40-41; COO191,pp. 53-54). Therefore,heconductedhis analysisby

determiningwhethertheamountofrentchargedfor thosepropel-tieshadbeeneffectedby the

facility. Id.

Mr. Harrisonusedthreeapartmentcomplexesasthetargetareaand six apartment

complexesasthecontrolarea. (C00001,Sec.3, Part3, p. 41; COO191,pp. 54-55). In additionto

analyzingtherent, Mr. Harrisonalsospoketo anumberof managersoftheapartmentbuildings

andinquiredasto what factorsaffectedtheiroccupancyrates. (C00001,Sec.3, Part3, p. 42;

COO191,p. 55). Basedon his imiterviewswith managersandtheanalysisof therentsin thearea,

Mr. Harrisonconcludedthat rentsfor thetargetandcontrolareaswerereasonablycloseandthat

ARC hasnot influencedtherentsfor apartmentsin thesurroundingarea. (C00001, Sec.3, Part

3, pp. 42-43; COO191,pp. 55-56).
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Mr. Harrisonconcludedthatbasedon theanalysishe performedat thefour different

transferstationsites,theLowe Facility is locatedandhasdesignfeaturesthat will minimizeany

effect on thevalueof surroundingproperty. (C0000l, Sec.3, Part 3, p. 43; COO191,pp. 56-57).

Thetestimonyof Bright Oakswitnessdid notdiminish any ofthetestimomiyofferedby

Lowe’s witness. Mr. Whitneyadlnittedhe wasnotpresentto hearMr. Harrison’stestimony.

(COO22O,p.55). While themajority ofMr. Whitney’scommentsrelatedto his objectionsto the

InethodologyMr. Harrisonhadused,Mr. Whitneyagreedthemethodologyof targetandcontrol

areasis an acceptablemethodof evaluatingvalues.(COO22O,p.54). Accordingto Countystaff

andconsultants,theprocedureusedby Mr. Harrisonwasappropriateto detennineimnpactof a

proposeddevelopmenton surroundingproperties. (COO3871).

Mr. Whitneyadmittedgravelmining on TheHollows site pre-existedthedevelopment

of Bright Oaksandthemining on thePlotepropertytookplacesubsequentto thedevelopmentof

at leastpartofBright Oaks. (C0022O,pp.60-62). He furtheradmittedBright Oaksvalues

alreadyincorporatethesesurroundingindustrialuses.Healso agreedtheheavyindustrialuses

adjacentto Bright Oaksandthepotentialzoningandheavyusesof adjoiningpropertiesdid not

inhibit thedevelopmentof Bright Oaks.Id.

Mr. Whitney admnittedhe madeno independentstudyoftheraw figureshe usedto

critiqueMr. Harrison’sreport. (COO22O,p. 63). Hewasunawareof anypublishedreportson the

impactsoftransferstationson communitiesin northernIllinois nor did heconsultwith any other

professionalswith experiencein transferstationsbeforereachinghis opinions. (COO22O,p. 83).
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Board Member Ann Kate

Siting CommitteeMemnberAnnKateaskedMr. Whitney:

Bright Oakshasagrocerystorestripmall shoppingcenterwith fast foodrestaurants
not too far away. It hasan extremelybusyhighway,Highway14 not too far away,
andatonetimne it hadgravelmnining. Thereis industryaround. Thereis arailroad
tracknearby. Wouldatransferstationmakethatmuchdifferenceif it went in?

(COO22O,pp. 80-81). Mr. Whitneyreplied “without having done a proper study on theeffect

ofsurrounding property values,I reallycouldn’t responsiblyansweryour question.” Id. Mr.

Whitneyfurtherrespondedto Ms. Kate,“I don’t havean opinion until I do that type ofanalysis.”

Id. As Countystaff~ndconsultantsobservedin its findings offact,Mr. Whitneyraisednumerous

concernsaboutthemethodologyused,but he did not say Lowe’s proposeddevelopmentwould

negativelyimnpactpropertyvalues. (CO3873). In fact,hehadno opinionon thesubject. Id.

As the record discloses,Mr. Pettersonand Mr. Whitney only speculatedon possible

concerns.Mr. PettersonandMr. Whitneyfailed to provideanyevidencein therecordand,in many

cases,theywere contradictedby theirown testimony. Therecorddisclosesthesuitability of the

locationfor a wastetransferstation andthe substantialfeaturesincorporatedinto the designand

operationoftheFacility to minilnizeanyperceivedimpactson sulTounding properties amid property

values.Themanifestweightoftheevidencein therecordclearlyandplainly delnonstratesthatLowe

met its burdenof prooffor Criterion 3. -

C. The County Board’s Finding on Criterion5 WasAgainst the
Manifest Weight ofthe Evidence.

TheCountyBoard’sfinding on Criterion5 wasagainstthemanifestweightoftheevidence.

Criterion 5: “the plan of operationsfor the Facility is designedto minimize the
dangerto thesun-oundingareafrom fire, spills orotheroperationalaccidents.
415 ILCS 5/39.2(a)(v) -
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Criterion 5 requiresminimization,miot elimnination,of any problemnsbecauseit is virtually

impossibleto guaranteethatno accidentswill occur. WabashandLawrenceTaxpayersAssociation

v. Pollution Control Board, 198 Ill. App.3d 388 (5th Dist. 1990). The issue is safety, with the

emphasison avoiding or minimizing damagefrom catastrophicaccidents. Industrial Fuels &

Resourcesv. Pollution Control Board, 227 Ill. App.3d533 (1st Dist. 1992). Ami accident-proof

facility is not required.Id. Criterion 5 doesnotallowrejectionofsitelocationsuitabilitybasedonly

on theexistenceof adanger;rather,it requiresapprovalif thefacility is designedto minimnize the

danger. WattsTruckingInc., v. City ofRocklsland,PCB83-167 (1984).

A plami of operationsis sufficientwhereit providesa reasonableblueprimit or overviewof

procedures,andincludes(a) identificationofpersonszesponsib1e~forimpiemneiitation,(b) descriptiomi

of emergencyprocedures,(c) list of outsideagenciesto be notified and(d) emnergencyresponse

instructionfor facility personnel.IndustrialFuels & Resourcesv. Pollution Control Board, 227

Ill.App.3d 533 (1s~Dist.1992). Theplanneednot includeall detailsofanycoordinationagreements

with police, fire anddisasterreliefagencies.An allegedlackof detailwill notestablishthat theplan

is insufficient. Fairview Area Citizens TaskForce v. Illinois Pollution Control Board, 198

Ill.App.3d 541 (3’~Dist. 1990). Thereis no requirenientthat emnergencyproceduresbe in writing.

A.R.F.Landfill, Inc. v. Lake County,PCB87-5 1 (1987).

LowepresentedthetestimonyofKeith GordonregardingCriterion 5. TheVillage offered

AndrewNickodemasits witmiesson Criterion 5.

Mr. Keith GordontestifiedtheFacility is designedto minimize thedangerto surrounding

areasdueto fire, spills or otheroperationalaccidents.(COO179, p. 43). Thetransferbuildimig is a
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concretestructure.(C00001, Sec. 2, p. 2-8; COO179,p.38). This designwas chosen-for noise

abatementandaestheticsamongotherreasons.It addsto thecost,but alsoaddsto theappearance

ofthebuildinganddoesa betterjob ofnoiseabatement.Id. Thetransferbuilding is designedwith

a segregatedcontingencywastemanagementareato isolateanyunacceptableitemsforidentification

amid appropriaterem~val.(C00001, Sec.5, p. 5-28; COO179, pp. 28-29). Lowe will retain the

servicesof an emergencyresponsecontractorto dealwith anyunacceptablewastesreceivedatthe

Facility. Id.

Groundwater Protection

TheFacility is designedto protectgroundwaterthrougha designof the tramisferbuilding

wherebyall tipping will be on a reinforcedconcretefloor with joints that will be sealedsothereis

noleakagethroughthefloor. As anadditionalprotectivemeasure,thedesignincludestheplacement

underneaththeentiretransferbuilding ofahighdensitypolyethylenegeomembraneliner. (C00001,

Sec.2, p. 2-9 and Sec.5, p. 5-9; COO178,p.139); COO179,p. 30).

Thegeomembranelineris afeaturethatexceedsstandarddesignfor awastetransferstation.

Thegeomemnbraneliner providesan additionalmneansof assuringtherewill not be groundwater

contaminationfrom thetransferprocess.(COO178,p.140). Of the12 transferstationsMr. Gordon

is cumTentlyworking on, not a simigle omme excepttheLowe Facilityprovidesa geomembraneliner.

(COO179, p. 30). A geomembraneliner is nota commoninstallationandis a designfeatureof the

Facility aboveandbeyondindustrystandardsandregulatoryrequirements.Id.
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Internal Traffic Flow

Oneof thehealthandsafety featuresfor transferstation designis to separatethe transfer

trailertraffic froln thecollectionvehicletraffic. (C00001,Sec.2,p. 2-8 andSec.5, p. 5-8;COO179,

p. 36). At the Lowe Facility, both the collection vehiclesand transfertrailers have their own

individual routeson thesite. Id. All loadedvehicleshavetheright-of-wayon the Facility site.

(CO0179,p.31).

Fire Prevention Plan

Lowewill bestoring~ wasteonsiteovernight. (C00001,ExecutiveSummary;Sec.5, p.5-

4). This operationaldecisionwasmadenot only to reducethepotentialimpacts from odor and

vectorsbutalsoto eliminateanypossiblefire hazard.TheFacilityhasbeendesignedwith ahot-load

managementarea(“fire pit”), sandpile andalarmsystemsto minimize thepotentialfor accidents,

spillsor fires. (C00001,Sec.5, p. 5-32andAttachment1, pp. 4-5; CO0179,pp.43-44). Thelire pit

is a uniquedesignnotcommonfor transferstations. Id. Thepit is sizedto hold theequivalentof

two collectiontruck loads. This allows the segregationof thehot load from other areasof the

Facility. Id. Theplan for this uniquefeaturewas designedin coordinationwith the Cary Fire

ProtectionDistrict andexceedsstandarddesignfor a wastetransferstation. (C00001,Sec.5, p. 5-

29; COO179,pp. 43-44).

• In theeventofafire,Facilitypersommelwill imnmediatelydirectthetruckorpushthematerial

into the fire pit. Id. TheFacilityhasbeendesignedwith thepurposeof prohibiting thespreadof

fire. Id. Thefire protectionplanhasbeenapprovedby theCaryFire ProtectionDistrict aswell as

theApplicant’sown fire safetyconsultant. (C00001,Sec.5, p. 5-29; C00002,App. J).
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A detailedFireandAccidentPreventionPlanwasincludedin theapplicatiomi.(C0000i,Sec.

5, Attachment1). This planoutlinestheproceduresfor fire preventionandcontrol(pp.3-5), spill

preventionandcontrol(pp. 5-6), accidentpreventionandcontrol(pp. 7-8),non-conforlningwaste

materials (p.11), managemnentof wastesgeneratedfrom emergencyactions (pp. 12-13) amid

temnporaryinterruptionto operations(p.14).

In his testimonyfor theVillage, Mr. Nickodemcriticizedthefire safetyplansfor theLowe

Facility for not havinga sprinklersystem. (CO0215,pp.31-32). However,he agreedsprinkler

systemsarenotastandarddesignfeaturein thesolidwasteindustry. (C00215,p.84). He testified

theproposeddesignoftheLoweFacilitydoesnotviolateanyfire coderegulations.(COO216,pp.9-

10). Heagreedit is arareoccurrencethat afire protectionservicehasto cometo awastefacility to

assistin a fire. (COO216,p.15).

Mr. Nickodem testified the removal of waste from the Lowe Facility at the end of each

operatingdaywould lowertheincidenceoffire. (COO215, p.1 18). Hefurthertestifiedtherewasless

chanceofa fire at theLowe Facility thanat Woodland. (C002l6,pp. 10-11).

Fueling of Equipment

To lnimmmze thepossibility of any potentialcontamninationdueto spills durimig thefueling

of theequipmentusedon site,Lowe will haveall fueling doneinsidethetransferbuilding. The

fuelingwill bedone in theareanextto thecontingencywastemanagementarea. (C0000I,Sec. 5,

Attachment1, p. 5).

In his testimony,Mr. NickodemcriticizedLowe’s plansfor fuelingtheequipmentusedon

site.(COO215,p.31). Hestatedall thefacilitieshehasseenfueltheirequipmentoutsidethebuilding.
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(COO21S,p.92). He testified,however, it is advantageousto fuel insidein the eventtherewasa

spill sincethespill would go into thecontactwatersystemandbe contained. (CO0216,p.24).

EmergencyAccessGate

To ensure there will always be access for emergency personnel and vehicles to the Facility,

Lowehasprovided an emergencyaccessgateto thesitefrom its adjoiningproperty. (C0000I,Sec.

5, p. 5-4; COO179, pp. 79-80). In the eventthat the accessdrive is totally blocked,emergency

vehicleswill haveaccessto thesite throughthis emergencyentrance.Id.

Mr. Nickodemtestifiedhehad not provided for an emnergencyaccessto the Woodland

Facility. (COO216,p.2.2). Heagreedif therewasa lot oftraffic attheentranceto Woodland,both

immbound and outbound,it would be a problemfor emergencyvehiclesto haveaccessto thesite.

(COO216,p.22). Heagreedhavingan emnergencyaccessasproposedfor theLowe Facilitywasan

advisabledesignfeaturefor transferstations. Id.

Operations Plan

Lowe developed both an Operations Plan and a Fire and Accident Prevention Plan for the

Facility. Theseplanswill be the operationalguidesfor theFacility andits employees.(C0000I,

Sect.5 andAttachment1; COO179, pp. 44-45). All staffwill berequiredto havetm-aimiing in waste

screening,healthandsafetyprotocolandemergencyrespon~e.(CO0179,p. 39). Lowe’sOperations

Planprovidesforrandominspectionsof incomingloads. (C00001,Sec.5, p. 5-23). At least three

timesaweek, truckloadswill be selectedand scrutinized. Id. Lowe will hire a certifiedtransfer

stationoperatorasthemanagerfor theFacility. (COO179,p. 39). Thoughcertifiedtransferstation

operatorsarenot currently arequirementin Illinois, it is requiredin many othem states.Id. A

d~tailedOperationsPlan was included in the application dealingwith such issuesas impact
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mnitigatiomis(C00001,Sec.5,pp. 5-3 to 5-4),regulatorycompliance(C00001,Sec.5, pp. 5-4to 5-5),

securityandaccesscontrol(C00001,Sec.5, pp.5-6 to 5-7), traffic flow andtraffic control(C00001,

Sec.5, pp. 5-7 to 5-9), contactwatermanagementsystem(C00001,Sec.5, pp. 5-9 to 5-10),stormn

watermnanagemnent(C00001,Sec.5, pp. 5-10to 5-12),sitepersonnelandequipmnent(C00001,Sec.

5, pp. 5-13to 5-5-17),dailyoperations(C00001,Sec.5, pp. 5-17 to 5-22), and waste screening and

exclusion(C00001,Sec.5, pp. 5-22 to 5-24).

In his testimonyfor theVillage, Mr. Nickodemadmnittedhehad notproposedrandomload

inspectionsfor unacceptablewastefor Woodland. (CO0217, pp. 10-12). He testified random

inspectionsare requiredfor landfills but hedoesnot proposetheln for transferstations. Id. He

agreedrandominspectionsprovidefor moreinspectionsfor unacceptablewastebutdidn’t havean

opinionif ramidoniinspectionswouldbemoreprotectiveofthepublic health,safetyandwelfare. Id.

In his reportfor theVillage, Mr. Nickodemstatedtheuntarpingofcollectionvehiclesis not

discussedin the application. (C00463,p. 5). However, the record discloses there are repeated

referencesin theapplicationto thefactall untarpingwill bewithin thetransferbuilding. (C00001,

ExecutiveSumnmaly;Sec.2, p. 2-7; Sec. 5, p.5-3,5-6, 5-7,and5-18). This featurewasfurtherre-

iteratedin Mr. Gordon’s testimnony. (C00l79, p.65). This operationalfeaturewasdeliberately

chosenover untarpingon theapronso therisk potentialfor blowinglitter wouldbe eliminated. Id.

In his report, Mr. Nickodem stated no provisions had been made to provide for screening of

truckandequipmentnoisefi-om surroundingproperties.(COO463,p. 5). However,in his testimony,

Mr. Nickodemadmittedthescalehouseandtheconcretetransferbuildingwould-providescreening

for noiseandvisual impactsfrom bothBright OaksandTheHollows. (COO216, p. 7 andpp.34-42).

Lowe’s concretebuildingprovidesniorenoiseabatementthanthesteelbuilding he designedfor
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Woodlandandtheconcretebuildingandthe1200-1400foot distancebetweentheFacility andBright

Oaksprovide a noisebuffer for theresidentsof Bright Oaks. Id. The recorddisclosesLowe

providesmultiple featuresforscreeningnoiseincluding,butnot limited to, havingall unloadingand

loadingtakeplacein anenclosedbuilding,orientingtheopensideofthetransferbuildingawayfrom

TheHollows amid Bright Oaks,constructingthetransferbuilding ofpre-castconcreteinsteadof

metal,theundergroundtransfertrailertunnelwith automaticdoors,an earthenlandscapedbermon

thesideofthetransferbuilding facingBright Oaks,andsix foothighretainingwallsalongtheramps

into amid out of the tummel alomig the sidesnearestto The Hollows and Bright Oaks. (C0000I,

ExecutiveSummary,Sec.2 andSec. 5).

Mr. Nickodemstatedin his reportthat an emergencyactiomi plan wasnot included in the

application. (C00463,p. 6). Therecorddisclosessucha plan is containedin AttachmentI to

Section5 of the application. While it is entitled, Fire andAccidentPreventionPlan (as per the

requirementsof the County’s siting ordinance),the plan provides all the proceduresto cover

emergenciesattheFacility.

Additiomially, Mr. Nickodem’s report statedno fire control plan was included in the

applicationandno proceduresfor handlingspills arefoundin theapplication. Id. Onceagain,the

recorddisclosesthat theseplansarecontainedin theFire andAccidentPreventionPlan included

as Attachment1 to Section5 oftheapplication.

TheFacility’s controlsandprocedures,safetyfeatures,fire andaccidentpreventionplans,

training ofits personnel,securitysystemandprovision ofau emergencyaccessareall disclosedin

therecord. TherecorddemonstratesLowe’s comnpliancewith all requiredregulations.Therecord

is devoidof any evidencetheLowe Facilityis substandardorposesany safetyhazard, Therecord
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clearlydisclosesNickodempresentedno evidenceand,in manycases,wascontradictedbyhis own

testimnony. Therecordplainly demonstratesthat Criterion 5 hasbeenmet.

D. County’s Misapplication of PreviousExperienceto Criteria 2 and 5.

Section3 9.2(a)oftheAct providesthefollowing language:

Thecountyboardor thegoverningbodyofthemunicipalitymayalso
consideras evidencethe previousoperatingexperienceamid p~
recordofconvictionsoradmissionsofviolationsoftheapplicant(and
any subsidiaryor parentcorporation) in the field of solid waste
managementwhenconsideringcriteria(ii) and(v) underthisSection.
[Emnphasisadded]

TheCountyBoardadoptedResolutionNo.R-200305-12-104denyingthesitingapprovalfor

theLowe facility on May6, 2003. (CO7244:C07245-CO725O).Paragraph11(J) stated:

UnnumberedCriterion: The Board has considered as evidence the
previousoperating experience of the applicant and past record of
convictions or admissionsof violations of the applicant when
consideringCriteria(ii) and(v) of 415 ILCS 5/39.2(a).)

In his remarksto theCountyBoard,Mr. Helsten,attorneyfor theCounty,informedtheBoardthat

“this is simply a polling that we will do to determinewhetheryou took into considerationthe

previousoperatingexperienceof theApplicantin theareaof solidwastemanagementandits prior

operatingrecord...yourcomisiderationwould applyto criterion2 andcriterion5.” (CO7244, p.47).

Mr. Lowe hasneveroperatedasolid wastefacility andhehasneverbeenconvictedof or

evencited for anykind of local, stateor federalviolations. (C0000ISec.10). Anothercompany

ownedbytheprincipalsin Lowe operatesaasphaltandconcreterecyclingoperationon theadjacent

property. Id. This operationhasan airpennitfrom theJEPA. While theVillage spenta greatdeal

oftime during thepublic hearimig,questioningMr. Lowe abouthis currentoperations,therecordis
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completelydevoidof anyevidenceof “convictionsoradmissionsofviolations”byMr. Loweor his

company.

Criterion 2 ofSection3 9.2(a)doesnotmentioneithertheskill oftheoperatoror thehistory

ofviolations;indeed,thecriterionfocuseson thefacility itself, withoutregardto theoperator.Watts

Trucking,Inc. v. City ofRocklsland,PCB83-167 (1984). Past performance, and the consideration

thereof,is discretionaryby theCountyBoard. Citizensfor ControlledLandfills v. Laidlaw Waste

Systems,Inc., PCB9 1-89 and PCB9 1-90 (consolidated) (1991). In the past, even if therecord

containsevidenceofpastviolations that is not sufficient to supporta denialon Criterion 2. Waste

Hauling, Inc. v. Macon CountyBoard, PCB91-223 (1992).

There is a legitimate interest in preventing persons with a prior history of violations from

operatingwastefacilities. Martel v. Mauzy,511 F. Supp.729 (1983). However,this interestis

poorly servedwhenan applicant,like Lowe, who hasmiever beenfoundby an administrativeor

judicial body to haveviolatedany legal standardsregardingwastefacilities is denied. Id.

Section 39.2(a) does not say the county board may consider an applicant’s “lack of

experience”whemi consideringcriteria(ii) amid (v) which seemnsto be theCounty’s position. Under

theCounty’s interpretationofthis section,theonly applicantswho couldapply for sitingapproval

wouldbethosepersonsandbusinessesin existenceatthetimetheAct wasamendedto includedthis

provision. Thereis nothingin theAct or in thediscussionsof the GeneralAssemblythat would

providethebasisfor suchanarrowandrestrictiveintel-pretation. In fact, theSupremeCourtin City

ofElgin v. CountyofCook, 169 Ill. 2d 53(1995),stated,“Given thepressingneedfor pollution

controlfacilities, theAct encouragesthedevelopmentof environmentallysoundfacilities through

theestablishmentof auniform, statewideenvironmentalpolicy dealingwith suchfacilities”.
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TheCounty’sdenialofLowe’sapplicationin regardsto Criteria2 and5 basedon “previous

operatingexperience’?and“prior operatingrecord”cannotbesupportedby therecord.Despitethe

voluminousnatureoftherecord in this siting application, the record is totally devoid of any evidence

ofcomplaints,violationsorenforcementactionsagainstMr. Lowe. TheCountyBoard hasdenied

Lowe’s applicationwhenMr. Lowehasneverbeenfoundby anyadministrativeorjudicial bodyto

haveviolatedanylegalstandardsregardingwastefacilities asreflectedin therecord. TheCounty

Board’sdecisionon Criteria2 and5 shouldbereversed.

E. The County Board’s Imposition ofA Host Fee as a Special
Condition Was Unauthorized and Unlawful.

McHenryCountyis anon-home-rulecounty. TheCountyBoardadoptedResolutionNo. R-

200305-12-104denying the siting approval for the Lowe facility on May 6, 2003. (CO7245;

C07244). Paragraph11(H)containeda SpecialConditionNo.1 which stated:

TheApplicant shall pay thehost fee in theamount of $1.90 per ton, that amount
beingfoundfromtherecordasawholeto fairly compensatetheCountyfor potential
impacts causedby the transferstation and to meetthosegoalsand requirements
imposed upon the proposed facility by the McHenry County Solid Waste
ManagementPlan. Saidhost feeshallbe increasedin January1 of eachcalendar
yearfor which the facility is openby theamnountofthe increasein theConsumer
Price II Index for the Great Lakes Region for the prior calendar year.

TheCountyBoard vote on SpecialCondition No. I was 21-0. (C07244, pp. 42-44; CO7248). There

wasno discussionby theCountyBoardon SpecialConditionNo.1. Id.

TheCounty’s SolidWasteManagementPlancontainsno provisionfor ahostfee.(C00002,

App. H). Therecordis devoidofanydiscussionbyeithertheSiting Commnitteeor theCountyBoard

wherea detem-minationwasmadeofthe“costofthepotentialimpactscausedby thetransferstation”.

(C0O177-228;C07237;CO7244).Evenif the-figureof$1.90pertonhadbeendemonstratedby the
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CoumityBoardto somehowberelatedto theLoweapplication,theCountyBoard,asanon-homne-rule

county,waswithoutthenecessarylegal authorityto ilnposesuchafee.

A non-home-ruleunit’s solepowerto regulatea newpollution control facility is foundin

Section 39.2. which allows local authorities to approve site location suitability in accordance with

thecriteriatherestated.ConcernedBooneCitizens,Inc. v. MI. C. Investments,Inc., 144Ill.App. 3d

334 (
2~~

d,Dist. 1986). Section39.2 does not grant the power to assess fees against an applicant.

CountyofLakev. Pollution ControlBoard, 120 Ill. App. 3d 89 (
2

h1d Dist. 1983). Moreover, the

imnposition of a fee is not a reasonable and necessamy condition in order to accomplish the purposes

of Section39.2. Id. To extend Section 39.2 to allow the imnpositionof a fee would go beyomid the

confinesof thestatute.E & E Hauling,Inc. v. ForestPreserveDistrict ofDuPageCounty,629 F.

Supp.973 (1986),citing CountyofLakev. Pollution C’ontrolBoard, 120 Ill. App. 3d 89 (
2

h1d Dist.

1983). Section39.2 doesnot granttheauthorityto requirefinancialresponsibility. Id. Financial

responsibilityis not partofthecriteriato be consideredin grantingapproval. Id.

TheCountyBoard had no statutory authority to impose Special Condition No 1 on Loweand,

as such,theCoumity Board’s decisiomi should be reversed and Special Condition No.1 should be

stricken.

Conclusion

Thecourtsacknowledgethenormaldeferencegiven to a localbody’s decision,as long as

it is not againstthemanifestweightof theevidence.IndustrialFuels& Resources/Illinois,Inc.

v. Pollution Control Board,227 Ill. App. 3d 533 (1StDist. 1992). But as thecourtstatedin

Industrial, “Nevertheless,whenan applicantprovidestherequisiteinformationandevidenceon
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all ofthestatutorycriteria(whichappearto be fairly rigorous),theBoardshould not abdicateits

statutoryrole in the siting approvalprocess.” Id. at550.

Forthereasonsset forth in this memorandum,theapplicantsrespectfullyrequestthat the

Pollution ControlBoardreversethedecisionof theMcHenmyCountyBoarddenyingLowe’s

applicationwith regardto Criteria2, 3 and 5 andstrike specialconditionNo. 1 of Criterion 8..

Respectfullysubmitted,
LOWE TRANSFER,INC. and
MARSHALLLOWE

By: Zukowski, Rogers,Flood & McArdle

By:______
David W. McArdle

DavidW. McArdle, AttorneyNo:06182127
ZUKOWSKI, ROGERS,FLOOD& MCARDLE
Attorneyfor Lowe Transfer,mc, andMarshallLowe
50 Virgimiia Street
CrystalLake,Illinois 60014
815/459-2050;815/459-9057(fax)
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