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WEST SUBURBANRECYCLING )
AND ENERGYCENTER,L.P., )

)
Petitioner, )

)
v. ) PCB95-119,95-125

) (PermitAppeal - Land& Air)
ILLINOIS ENVIRONMENTAL ) Consolidated
PROTECTIONAGENCY, )

)
Respondent. )

ORDEROF THE BOARD (by R.C. Flemal):

OnFebruary20, 1996 theIllinois EnvironmentalProtectionAgency(Agency) filed a
“Motion for ReconsiderationandRequestthatBoardIssueaCertificateof Importance”- The
AgencyrequeststhattheBoardreconsiderits February1, 1996otherdenyingtheAgency’s
motionfor summaryjudgment. In theeventtheBoardaffirms its February1 order,the
AgencyrequestsaCertificateof Importanceto immediatelyappeala specificquestionof law
to theappellatecourt. OnFebruary23, 1996WestSuburbanRecyclingandEnergyCenter,
L.P. (WSREC),filed an “Objectionto theAgency’sMotion for ReconsiderationandRequest
for Certificateof Importance”.’

MOTION FORRECONSIDERATION

In ruling on amotionfor reconsiderationtheBoard is to consider,but is not limited to,
error in thedecisionandfactsin therecordwhich mayhavebeenoverlooked. (35 Ill. Adm.
Code101.246(d).) In CitizensAgainstRegionalLandfill v. Countyof Boardof Whiteside
(March 11, 1993),PCB 93-156,weobservedthat “~t]heintendedpurposeof amotion for
reconsiderationis to bring to thecourt’sattentionnewly discoveredevidencewhichwasnot
availableatthetimeof hearing,changesin thelaw orerrorsin thecourt’spreviousapplication
oftheexisting law. (j~orogluyanv. ChicagoTitle & TrustCo. (1st Dist. 1992),213
Ill.App.3d 622, 572N.E.2d1154, 1158.)”

1 TheAgency filed a “Motion forLeaveto File ReplyandReply to WestSuburbanRecycling
andEnergyCenter,L.P. ‘s Objectionto theAgency’sMotion For ReconsiderationandRequest
for Certificateof Importance”onMarch 4, 1996. TheAgency’smotionfor leaveto reply was
filed tendaysafterWSREC’sresponse,beyondtheusualseven-dayresponsetime, andis not
allowablewithoutpermissionby theBoard. Themotionis denied. (See35111. Adm. Code
101.241(c).)
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TheAgency requeststhat theBoardreconsiderits February1, 1996orderdenyingthe
Agency’smotionfor summaryjudgment. Themotionfor reconsiderationsimply reallegesthe
sameargumentspreviouslyraisedin theAgency’sJanuary23, 1996motion for summary
judgment. Wefind themotionpresentstheBoardwith no newevidence,changein the law, or
anyotherreasonto concludethat theBoard’soriginaldecisionwasin error.

TheBoardthereforedeniestheAgency’smotionto reconsiderits February1, 1996
orderdenyingtheAgency’smotionfor summaryjudgment.

CERTIFICATEOFIMPORTANCE

TheAgencyrequeststhat theBoard issuea “Certificateof Importance”pursuantto
SupremeCourtRule308(a). As aninitial matter,WSRECis incorrectin its argumentthat the
Boardlacksauthority to granttherelief requestedby theAgency. AlthoughtheBoarddoes
notusethetitle “Certificateof Importance”,theBoardcangrantthesametypeof relief
requestedin theform of aninterlocutoryappealorder. The Boardhaspreviouslygranted
interlocutoryappealspursuantto theBoard’sproceduralrulesat35 Ill. Adm. Code101.304,
consistentwith Rule308 of the Illinois SupremeCourt Rules. (SeePeoplev. Pollution
ControlBoard, 129Ill.App.3d 958,473 N.E.2d452 (1stDist. 1984); Land andLakesCo. v

.

Village ofRomeoville (April 11, 1991),PCB 91-7).) Therefore,throughits ownprocedural
rulesandjudicial interpretation,theBoardhastheauthority to issuetherequestedcertificate
for appeal.

Illinois appellatecourtshaveroutinely heldthatappealsunderRule308 shouldonly be
availablein exceptionalcaseswheretherearecompellingreasonsfor renderingan early
determinationof a critical questionof law andwhereadeterminationof the issuewould
materiallyadvancethe litigation. (Kincaid v. Smith, 252 Ill.App.3d 618 (1st Dist. 1993);
Renshawv. GeneralTelephoneCo., 112 Ill.App.3d 58, 445 N.E.2d70(1983); Vossv

.

Lincoln Mall ManagementCo., 166 Ill.App.3d 442, 519N.E.2d1056 (1988).) Illinois courts
haverepeatedlystatedthatSupremeCourtRule308 shouldbe strictly construedandsparingly
exercised. (Kincaid v. Smith, 252Ill.App.3d 618 (1stDist. 1993); Schoonoverv. American
Family InsuranceCo., 214 Ill.App.3d 33, 572N.E.2d1258 (1991).)

TheBoardbelievesthat thedecisionwerenderedon theAgency’smotion for summary
judgmentwasstraightforwardandunambiguous,andthat thereareno compellingreasonsfor
early reviewof thatdecisionby theappellatecourt.

TheBoardalsofinds nothingin theAgency’sargumentsthatallow usto concludethat
certifying thequestionat handnow would materiallyadvancetheterminationof thelitigation.
Wenotethat theBoard’sdecisiondeadlineIn thepermitappealsis May 16, 1996, slightly

overtwo monthsfrom today. As theBoardreasonedin WasteManagementof Illinois v

.

McHenryCountyBoard(April 21, 1988),P0388-39theBoarddoubtsthat aninterlocutory
appealcanbe heardwithin sucha shorttime frame. SupremeCourtRule308(e)states: “(t)he
applicationforpermissionto appealorthegrantingthereofshall not stayproceedingsin the
trial courtunlessthetrial courtor theAppellateCourt orajudgethereofshall so order”. The
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Boardwill notandcannotstay this matterto allow theAgencyto proceedwith therequested
interlocutoryappeal. TheBoardmustcontinueits hearinganddecisionprocessto avoid
issuanceof thepermitby operationof law pursuantto section40 of theAct.

ThereforetheBoardwill not issueacertificateof importanceor anorderof
interlocutoryappeal.

ChairmanManningandBoardMemberMcFawnconcurred.

IT IS SO ORDERED.

I, DorothyM. (3unn,Clerkof ~ Illinois PollutionControl Board,herebycertify that

theaboveorderwasadoptedon the Dl--’ day of ?2I tzt~c4’ , 1996,by avoteof

~ i& 2L~
DorothyM,4~unn,Clerk
Illinois Pot),zftionControlBoard


