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BEFORE THE POLLUTION CONTROL BOARD DEC 2 2003
OF THE STATE OF ILLINOIS STATE OF ILLINOIS

ILLINOIS AYERS OIL COMPANY, ) Pollution Control Board
Petitioner, )

‘i. ) PCBNo.03-214
ILLINOIS ENVIRONMENTAL ) (LUSTAppeal)
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO EMERGENCY MOTION TO COMPEL DISCOVERY

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35 Ill. Adm. Code 101.500 and 101.502,herebyrequeststhat the

Hearing Officer assignedby the Illinois Pollution Control Board (“Board”) to overseethe

conductofthis appealdenythePetitioner’semergencymotion to compeldiscovery. In support

ofthisresponse,theIllinois EPA statesasfollows:

I. BACKGROUND

1. On March 28, 2003, the Illinois EPA issueda final decisionto the Petitioner,

Illinois Ayers Oil Company (“Ayers Oil”). The decision modified a high priority site

investigationcorrectiveaction plan(“HPCAP”) andassociatedbudgetsubmittedby Ayers Oil.

On May3, 2003,AyersOil sentapetitionfor reviewoftheIllinois EPA’s decisionto theBoard.

Thepresentappealfollowed.

2. On or about October30, 2003, the Petitionerpropoundedinterrogatoriesand

requestsfor productionof documentsuponthe Illinois EPA. On or aboutNovember20, 2003,

theIllinois EPA sent responsesto thosediscoveryrequeststo the Petitioner. On November24,

2003, counsel for the Petitioner sent a letter (“demand letter”) asking that certain specific
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documentsbe provided on November 25, 2003, when depositionsof three Illinois EPA

employeeswouldbeheld.

3. ThePetitioner’sdemandlettersoughtthefollowing documents(in thedescriptive

termsusedby thePetitionerin thedemandletter):

1) Ratesheetsfor eachof thepersonnelandwork items in thesubjectbudgetand

usedby the Illinois EPA to determinereasonableness,includingratesheetsfor a

professionalengineer,a project engineer,a staff geologist, a field manager,a

geoprobeandmobilizationlde-mobilization;

2) The internal guidancedocumentusedby the Illinois EPA to assist in the

determinationofthereasonablenessof costsincludedinproposedbudgets;

3) The Illinois EPA’s “fee” databaseused to compile any type of ranges,

averages,etc., asto what fees and other chargesare incurredby ownersand

operatorsconductingLeakingUndergroundStorageTank (“LUST”) projects~in

Illinois;

4) All databasesdevelopedby the Illinois EPA over time andin usein the year

2003 for determiningrangesof reasonablenessas appliedto feesof contractors,

etc.,in connectionwith LUST projects;

5) All databasesdevelopedby theIllinois EPA over time andin usein theyear

2003 for determiningrangesofreasonablenessasappliedto feesof contractors,

etc., in connectionwith remediationactivities undertakenand paid for by the

Illinois EPA;

6) Memorandumattachedto theratesheetusedin this situation,and informing

theusersoftheratesheetthatthesheetis to beusedasa guidancedocument;
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7) Draft final decision,preparedby theprojectmanageron the subjectprojectfor

reviewandsignatureby theunit manager;

8) Jobclassificationrequirementsfor employeeswithin the LUST Sectionwho,

in thesubjectbudgetreviewcase,reviewedandjudgedwhetherthe fesandtime

requestedin thebudgetare,in fact, reasonable;

9) As of thedateofthefinal decisionunderappeal,theIllinois EPA’s established

per-hourratesthat were acceptablefor the following personnelidentifiedin the

subjectbudget: ProfessionalEngineer, Project Engineer,Staff Geologist, and

Field Manager;

10) TheLUST ProgramProjectManagerHandbook,usedby the Illinois EPA to

reviewthebudgetwhich is thesubjectof this appeal;and

11) A documentdescribedas“IRT 500.003,”which appearsby referenceon the

only documentproducedby theIllinois EPA in responseto Petitioner’srequestto

producedocuments,being a single page from the LUST Program Project

ManagerHandbook(as describedtherein, IRT 500.003 was developedfor the

purposeofassistingIllinois EPA reviewersin reviewingbudgets.

4. On November25, 2003, the Illinois EPA provided someof the information

requestedin thePetitioner’sdemandletter. Specifically,theIllinois EPAprovidedtheratesheet

information for a professional engineer, engineer, geologist/hydrogeologist,geoprobe and

mobilization/de-mobilization(items 1, 2 and9 in par. 3 above)andthe memorandumattachedto

theratesheet(item6 in par. 3 above).

5. As to theremainderofthe documentsthat would arguablybe includedwithin the

scopeof the Petitioner’sdiscoveryrequestandlorthedemandletter, however,the Illinois EPA
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relied upon the objections and responsescontainedwithin its responsesto the Petitioner’s

discoveryrequests.Also, aswasexplainedduring thedepositiontakenon November25, 2003,.

of Carol Hawbaker,the project managerassignedto the review of the plan and budget in

question,the “draft final decision” that is describedin item 7 of paragraph3 aboveis the final

decisionitself, as the “draft” of that decisionthat waspreparedby Ms. Hawbakerwas later

signedwithoutchangeby herunit manager.

6. On or about November26, 2003, the Petitionerfiled an emergencymotion to

compeldiscovery(“motion to compel”)with theBoard.

II. THE MOTION TO COMPEL SHOULD BE DENIED

7. The gist of the motion to compel filed by the Petitioner is the Petitioner’s

objectionto what it characterizesasthe Illinois EPA’s assertionthat the documentssoughtbut

not providedwould not leadto information that is admissibleat hearing,and thereforeis not

subjectto discovery.Motion to compel,p. 2.

8. However,that is not theobjectionthat hasbeenraisedby theIllinois EPA. First,

it is necessaryto ascertainexactlywhat documentsarebeing soughtby the Petitioner in its

motion to compel. In terms of documents,the Petitioner’s interrogatoriesand requeststo

producedocuments(reproducedverbatimin the Illinois EPA’s answersand responsesthat are

found asExhibits 1 and 2 to the motion to compel)seeka muchbroaderrange,of information

thanarelisted in the demandletter andreferredto in themotion to compel. For example,the

interrogatoriesand requeststo producemakerepeatedreferencesto seekinginformation and

documentation regarding the Illinois EPA’s practices when reviewing requests for.

reimbursement.The Illinois EPA correctly and consistentlyobjectedto the requestsfor this

information and documentation,since the final decisionunder appealdoesnot involve any L
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requestby thePetitionerfor reimbursementofcosts. Thespecificobjectionsmadeby theIllinois

EPAarefoundin Exhibits 1 and2 to themotionto compel,andtheIllinois EPAstandsby them.

9. In the demandletter and motion to compel, the Petitionerdoesnot makeany

reference to information or documentation regarding the Illinois EPA’s handling of

reimbursementrequests,and rightly so. Therefore,it is a reasonableassumptionthat the only

information and documentationbeing sought by the Petitioner is that which is specifically

referencedin the demandletterandlormotion to compel. Practicallyspeaking,the itemsin the

demandletter (listed in paragraph3 above)encompassall the informationand documentation

referencedin themotion to compel. TheIllinois EPAthusassertsthat only that informationand

documentationshould be consideredas sought by the Petitioner. Defining the scope of the

information anddocumentationat issueis obviouslynecessaryin orderfor theIllinois EPA to

respondto themotion to compel.

10. ThePetitioneralsoarguesthat, in supportof its motion, the questionpresented-by

the appealis whetherthe Illinois EPA’s modification of the HPCAPand budgetis reasonable

and, aspart of the reasonablenessinquiry, whetherthe basesof the Illinois EPA’s decision

(including thegenerationofa“rate sheet”)arevalid. Motion to compel,p. 2.

11. The Petitioner’s statementis wrong, and not surprisingly seeksto switch the -

burdenof proofonto the Illinois EPA. TheBoard’sauthorityto reviewan Illinois EPA budget

determinationarisesfrom Section57.7(c)(4)(D)of the Illinois EnvironmentalProtectionAct

(“Act”) (415 ILCS 5/57.7(c)(4)(D)). Section57.7(c)(4)(D)grantsownersandoperatorstheright

to appealan Illinois EPAdeterminationon aproposedplanto theBoardin accordancewith the

proceduresofSection40 ofthe Act (415ILCS 5/40). Theowneror operatormustprovethat the

costsassociatedwith the budgetarereasonable,will be incurredin performingcorrectiveaction,
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andwill beusedto satisfyonly theminimumrequirementsof theAct. RantoulTownshipHigh

SchoolDistrict No. 193 v. Illinois EPA,PCB03-42(April 17,2003).

12. The burden in this appeal is upon the Petitioner to demonstratethat the costs

includedwithin the HCAP budgetwere reasonable,will be incurred in performingcorrective

actioh,andwill beusedto satisfyonly the minimumrequirementsof theAct. ThePetitioneris

makingclearits intentionto put the Illinois EPA’s reviewprocesson trial, hopingto movethe

Board’sfocusandattentionawayfrom the statutorystandardandburdenofproof.

13. Also, the Petitionerarguesin the motion to compel that the Illinois EPA has

“consistentlyreportedto the USEPA” that it has issueda LUST Managers’Handbookto its

LUST managers. Motion to compel, p. 3. That statementis wholly unsupportedby any

evidence,otherthanapassingreferencein a transcriptin a completelyunrelatedhearingheld in

1997 to somelettersbetweenthe Illinois EPA and the United StatesEnvironmentalProtection

Agency(“USEPA”) asfoundin Exhibit 5 to the motionto compel. Thoselettershavenot been

providedaspartofthe motion to compel,so it is impossibleto determinewhethertheyhaveany

relevanceat all to thepresentappeal. Thereis no informationas’ to the datesof the letter, or

whethertheyrelateto theIllinois EPA’s reviewof correctiveactionplansandbudgets,which is

the only type of decisionthat is the Board’sfocus in this appeal. The casefrom which the -

transcriptis takenis onethatinvolved thereviewof a reimbursementdecision,andagain,that is

not thetypeofdecision(andaccordingly,thetypeofreviewprocess)that is beforetheBoardfor

reviewin thepresentmatter.

14. Further,the Illinois EPA takesthepositionthat thePetitionerhasmisrepresented

the testimony of Brian Bauer at his deposition. (Neither party has the transcript to the

deposition,given the short time period from which the depositionwas taken.) The Petitioner
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statesthat Mr. Bauertestifiedthat newerLUST Sectionprojectmanagerswho are lessfamiliar

with the terms(presumablyusedin the LUST Section)do review the handbookin question..

That is not the recollectionof counselfor the Illinois EPA. More cleartestimonyon this issue

was given in a depositiontaken of Carol Hawbaker, who testified that the handbookwas

intendedfor theuseof project managersthat hadjust gainedemployment. At the very least,

therewas no testimonyby any managementof the LUST Section that the handbookwas a

necessaryandrequiredpieceofreadingandconsultationin thecourseofreviewingbudgets.

15. Despitetherebeingno testimonyon the issue,the Petitionermakethejump and

statethat “it is clearthat LUST projectmanagershavebeeninstructedto usemanualscontaining

guidanceandpolicies in connectionwith their administrationof LUST programs,including the

programwhich is the subjectof this appeal.” Thereis simply no depositiontestimonyof any

kind, nor any otherevidenceotherthan the Petitioner’sown unfoundedsupposition,that the

handbookin questionis requiredreading. Nothing in anyof theIllinois EPA’s responsesto the

interrogatoriesorrequeststo producedocumentsindicatesthatthehandbookis requiredreading,

or that anyemployeesthatreviewedthebudgetin questionwereinstructedto readthehandbook.

16. The Petitionerthenarguesthat eventhoughthe Illinois EPA may assertthat the

handbookand IRT (IssuesResolution Team) documentwere not usedby the personwho

reviewedthe file in question,thedocumentsmaydisclosethat theyshouldhavebeenused,or

that if theyhadbeenused,theresultwould havebeendifferent. ThePetitionerarguesthatthere

is nowayto tell until it receivesandreviewsthedocuments.

17. TheIllinois EPA takestheposition(as it did in responsesto discoveryrequests)

that thehandbookandIIRT documentdo not relateto thereview of a high priority corrective

actionplanor budget,which is thereview that led to the final decisionunderappeal. Thereis

7



one pagein the handbookthat genericallyrefers to the review of budgets,and that pagewas

providedto thePetitionersinceit arguablyrelatedto the reviewof anHCAP budget. However,

there is nothing else in the handbook,and nothing in the IRT document,that speaksto the

methodof review of a high priority correctiveaction plan and/orbudget. The Illinois EPA’s

concernis that to provide thesedocumentsto the Petitionerwould be to reward a “fishing

expedition”in which thePetitionerusesthependingappealasan excuseto seekdocumentsthat

in no wayrelateto thedecisionunderappeal.

18. The Petitionerthen statesthat the Board haspreviouslyoverruledthe Illinois

EPA’s objectionsto theseor similar categoriesof requesteddocumentsin more than one past

instance. Motion to compel,pp. 4, 5, 6. Despitethat statement,thePetitionerhasprovidedno

documentationor evidenceotherthan, at best,referencesto transcriptsfrom hearings(without

any actualordersor relatedpleadings). The facts and law surroundingthosecases(Brunetto,

SouthernFood Park and Owens) is distinguishable,and the Petitionerhasmadeno effort to

establishanyanalogousfactsor legal circumstancesupon which theHearing Officer or Board

could relywhencomparingthosecases. Simplyput,thosearedifferent caseswith different facts

anddifferentlaw thatarenotapplicableoranalogous.

19. ThePetitioneralso arguesthatthevalidity ofthe statisticalmethodsemployedby

theIllinois EPA in generatingits ratesheetinformationareat theheartof thecaseandmust be

brought into the open and testedfor accuracy. Motion to compel, p. 6. However, aswas

testifiedto in a depositionand aswill almost certainlybe raisedin testimonyat hearing,the

Illinois EPA has alreadyexplainedits method for calculatingthe relevantinformation found

within the ratesheet. The Petitioner,in seekingto obtain the datafrom which the ratesheet

informationwasarrivedat, is againhopingfor a windfall of informationthat is totally unrelated
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to the presentappeal. The informationhasno relevanceandwould play no role in theBoard’s

decisionin this appeal. TheIllinois EPA hasexplainedits calculations;if thePetitionerwantsto

takeissuewith that, it doesnot needany furtherinformationto do so. But if thePetitionerdoes

receivethe informationsought in the database,it would beable to gain informationaboutrates

that arenot at issueor were even proposedin thebudgetthat led to the final decisionunder

appeal.

20. As provided in Section 101.614of the Board’sproceduralrules (35 Ill. Adm.

Code 101.614), all relevant information and information calculated to lead to relevant

information is discoverable. Further, the question of whether discovery is unreasonable,

oppressiveor irrelevantdependson the issuesthat the Boardmay consideron a given appeal.

ESGWatts,Inc. v. SangamonCountyBoard,PCB98-2(December3, 1998).

21. In thepresentcase,the Boardmaylook only to the issuesraisedwithin thefinal

decisionissuedby theIllinois EPAthat is underappeal. Thatfinal decisionrelatesto theIllinDis

EPA’s review of a high priority correctiveactionplan and budget. Accordingly, only those

issuesrelatedto the submissionand review of a highpriority correctiveactionplan andbudget

arebeforetheBoard, and that scopedefinesthe extentofwhat information is discoverableand

whatinformationis irrelevant.

22. The Illinois EPA objectsto theproductionof any informationor documentation

otherthanwhathasbeenprovidedto date. Theinformation/documentationis eithercompletely

beyondthescopeof thepresentappealor is irrelevant(andwill not leadto any informationthat

is relevant). A review of eachitem included in the demandletter (asfound in paragraph3

above),alongwith theIllinois EPA’sspecificobjections,follows:
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1) Ratesheets. Those ratesfor thejob titles that were modified to the figure

found on the rate sheet (i.e., professional engineer, engineer,.

geologist/hydrogeologist,geoprobeandmobilization/de-mobilization)havebeen

provided to the Petitioner. The Illinois EPA did not provide the rate sheet

information for a field manager,sincethe final decisiondeductedall the costs

associatedwith thatjob title; theratepresentedin thebudgetwasnotmodified to

a figure on a rate sheet,but rather that entire line item was deductedasbeing

relatedto unnecessarywork. Thereis no needfor thePetitionerto beprovided

with aratethat wasnot usedby theIllinois EPA in thefinal decision.

2) Internalguidancedocument.Thedocumentbeingreferredto is theratesheet.

3) Thefeedatabasefor LUST projects. As arguedabove,thereis no needfor this

information to be providedto the Petitioner. The ratesthemselvesthat were

utilized havebeenprovided,the methodof calculationhasbeenprovided,and

that is more thansufficient for the Petitionerto raiseany argumentsit wishes.

The’ databasecontainsa greatdealof informationunrelatedto thepresentappeal

that would serveno purposein this appeal,but would rewardthePetitionerin its

fishingtrip for anyotherirrelevantinformationthatit couldgain.

4) All databasesdevelopedover time for LUST projects. The only ratesthat

wereusedin thefinal decisionunderappealwerecalculatedfrom themostrecent

database,and that is the only databasethat should even be the subjectof

discussion.And, asarguedabove,thatdatabaseis irrelevantto thepresentcase.

5) All databasesdevelopedover time for Illinois EPA-initiated remediation

activities. Any information relatedto this requestgoescompletelybeyondthe
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scopeof thepresentcase,asthe Illinois EPA did not initiate thecleanupin this

case. This is a clearexampleofthePetitionerseekingto gain informationthat is

totally irrelevantto the decisionunderappeal. ThePetitioneris usingthepresent

appealasthemeansto seekinformationthathasnothingto do with thepending

appeal,but which would likely beusedin thecontextof otherunrelatedmatters.

ThePetitionershouldnotbe rewardedwith suchinformation.

6) The memorandumattachedto the rate sheet. That documenthas been

providedto thePetitioner.

7) Draft final decision. The final decisionunderappealwas the draft decision

beforeHarry Chappelsignedthe letter. Thereis no otherdocumentotherthan

thefinal decision.

8) Job classificationrequirements. This is a class of information that again

indicatesthatthe Petitionerseeksto attackthe Illinois EPA’s methodofreview

(andpersonnelassignedto suchreview), ratherthan focusingon the documents

which were submittedfor review to the Illinois EPA. There is no reasonfor

thesetype of employment-relateddocumentsto be provided to the Petitioner.

Thequalificationsandeducationalbackgroundof anypersonthat conductedany

reviewoftheHPCAPandbudgetcanreadilybe ascertainedthroughtestimonyat

hearing.Further,any final decisionissuedby the Illinois EPA is a decisionfrom

the agencyas a whole; eachperson associatedwith the decision met their

respectivejob requirements,otherwisetheywould not besoemployed. Thereis

simplyno reasonforthis irrelevantinformationto beprovided.

9) Per-hourrates. Seethediscussionregardingitem 1 above.
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10) TheLUST ProgramProjectManagerHandbook. This documentcontainsa

greatdealof totally irrelevant information that would serve no purposein the

presentappeal,but would no doubtbeusedhenceforthby the Petitionerin this

and otherprojects. The only portion of the handbookthat is even remotely
‘7

relevantto thepresentcasehasbeenprovided.

11) IRT 500.003. This documentdoesnot relateto thereview of high priority

correctiveactionplanbudgets,and thereforeis irrelevantto theBoard’sreview

of the final decisionunderappeal. The documentspeaksto thereview of other

typesof budgets(site classificationand low priority), but doesnot addressthe

methodofreviewofhighpriority budgets.

23. Havingmadethe precedingargumentsandobjections,theIllinois EPAis hereby

providing the database(in hard copy spreadsheetform), handbook(with the page already

providedtabbed)andIRT 500.003to theHearingOfficer for anin camerareview. TheIllinois

EPA stressesthat it is doing so only becauseit will be readilyapparentto theHearingOfficer

thatthearguments’andobjectionsmadehereinaremeritoriousand shouldbeupheld.

24. However,if the HearingOfficer shouldfor somereasonorderthat thedocuments

in partor in full shouldbeproducedandprovidedto thePetitioner,theIllinois EPA fully intends -

to exerciseits rights to appealsuchanorderto theBoardas awhole. Thatbeingthe case,the

Illinois EPA asksthatthe HearingOfficernot requirethe productionofanysuchinformationto

thePetitionerunlessanduntil theBoardhashadan opportunityto heartheIllinois EPA’s appeal

of the order. If the HearingOfficer were to require the production of any of the subject

documentsin partor in whole prior to theBoardconsideringthe Illinois EPA’s appeal,it could

resultin thePetitionerbeingprovidedwith documentsthattheBoardlaterdeterminesshould‘not
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havebeenprovided. Obviously, thevery abuseandnegativeconsequencethat the Illinois EPA

seeksto avoidwould thenhavebeenallowed.

WHEREFORE, for the reasonsstated above, the Illinois EPA hereby respectfully

requeststhattheBoard enteran orderdenyingthePetitioner’smotionto compelandnot require

the pr~oductionof any further informationand/ordocumentationbeyond that which hasalready

•beenprovided.

Respectfullysubmitted,

ILLiNOIS ENVIRONMENTAL PROTECTIONAGENCY,

~Th
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276 . -

217/782-5544
217/782-9143(TDD)
Dated:December1, 2003

Thisfiling submittedonrecycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyatlaw, herebycertify thatonDecember1, 2003, I servedtrue

andcorrectcopiesof aRESPONSETO EMERGENCYMOTION TO COMPELDISCOVERY,

by placingtrueandcorrectcopiesin properlysealedandaddressedenvelopesandby depositing

saidsealedenvelopesin a U.S.mail dropbox locatedwithin Springfield, Illinois, with sufficient

First ClassMail postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk FredC. Prillaman
Illinois PollutionControlBoard Mohan,Alewelt, Prillaman& Adami
JamesR. ThompsonCenter Suite325
100 WestRandolphStreet 1 NorthOld CapitolPlaza
Suite11-500 Springfield,IL 62701-1323
Chicago,IL 60601 (Faxdeliverywithout documents)

CarolSudman,HearingOfficer -

Illinois Pollution ControlBoard
1021 NorthGrandAvenueEast
P.O.Box 19274
Springfield, IL 62794-9274
(Handdelivery)

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Res~onde~~~

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021North GrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


