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RECEIVED
CLERK’S OFF!CE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARDSEP 0 2 2003

LOWE TRANSFER,INC. and
MARSHALL LOWE,

Co-Petitioners, No. PCB03-221
(Pollution ControlFacility SitingAppeal)

COUNTYBOARD OF McHENRY
COUNTY, ILLiNOIS

Respondents.

NOTICE OF FILING

TO: SeeProofof Service

PLEASETAKE NOTICE that on September2, 2003,we filed with the Illinois Pollution

ControlBoard, theattachedLowe Transfer,Inc. andMarshallLowe’s MOTION TO STRIKE
PORTIONS OF COUNTY BOARD OF McHENRY COUNTY’S BRIEF IN SUPPORT OF
ITS DECISION TO DENY SITING APPROVAL TO LOWE TRANSFER, INC. in the
aboveentitledmatter.

LOWE TRANSFER,iNC. and
MARSHALL LOWE

By:___________
David W. MeArdle

PROOF OF SERVICE

I, anon-attorney,on oathstatethatI servedtheforegoingMotion on the following party,by handdelivery

to on this2nddayof September,2003:
Hearing’ Officer

BradleyP.Halloran
Illinois PollutionControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Stel1-500

Chicago,IL 60601

SUBSCRIBEDandSWORN to before
me this.2’~’day of September,2003

~&~LO~\ ~
NotaryPublic L) U

David W. McArdle
AttorneyRegistrationNo. 06182127
ZUKOWSKI ROGERSFLOOD & MCARDLE
50 Virginia Street
CrystalLake,Illinois 60014
(815)459-2050
H:\LOWE\NOTFILE5.TRANSFER.wpd

STATE OF ILLINOIS
Pollution Control Board
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LOWE TRANSFER,iNC. and
MARSHALL LOWE,

Co-Petitioners,)
vs.

COUNTY BOARD OF McHENIRY
COUNTY, ILLINOIS

)
)

BEFORETilE ILLINOIS POLLUTION CONTROL BOAR~ECEI.VED

CLERK’S OFRCE

No. PCB03-221 SEP 022003
) (PollutionControlFacility SitingAP~jjr~OF IWNOIS
) Pollution Control Board
)

Respondents. )

NOTICE OF FILING

TO: SeeProofof Service

PLEASETAKE NOTICE thaton September2, 2003,we filed with the Illinois Pollution
ControlBoard,theattachedLowe Transfer,Inc. andMarshallLowe’s MOTION TO STRIKE
PORTIONS OF COUNTY BOARD OF McHENRY COUNTY’S BRIEF IN SUPPORT OF
ITS DECISION TO DENY SITING APPROVAL TO LOWE TRANSFER,INC. in the
aboveentitledmatter.

LOWE TRANSFER,[NC. and
MARSHALL LOWE

By:_______________
David W. McArdle

PROOF OF SERVICE

I, a non-attorney,on oath statethat I servedthe foregoingMotion on the following party, by handdelivery
on this

2
,d dayof September,2003:

Attorneyfor CountyBoardofMcHenryCounty,Illinois
CharlesF. Helsten

HinshawandCulbertson
100 ParkAvenue

Rockford, IL 61 105-1389

SUBSCRIBEDand SWORNto before
me this 2 day of Septen~er, 2003

David W. McArdle
Attorney RegistTationNo. 06182127
ZUKOWSKI ROGERSFLOOD & MCARDLE
50 Virginia Street
CrystalLake,Illinois 60014
(815) 459-2050
1-1 :\LOWE\NOTFILE4.TRANSFER.wpd

OFFICIAL SEAL’
~-~ELE~P~~~~ARKtNS

Notary Pub~State of tU~flO’
5

MY Comm~’~°~E~P~taS0412g105

This documentis printedon recycledpaper.



RECEIVED
CLERK’S OFRCE

SEP 022003

BEFORE THE ILLINOIS POLLUTION CONTROIp~%~~rd

LOWE TRANSFER,INC. and )
MARSHALL LOWE, )

Co-Petitioners, ) No. PCB03-221
vs. ) (Pollution ControlFacility

) . SitingAppeal)
COUNTYBOARD OF McHENRY )
COUNTY, ILLINOIS )

Respondent )

CO-PETITIONERS’ MOTION TO STRIKE PORTIONS OF RESPONDENT
COUNTY BOARD OF MCHENRY COUNTY’S BRIEF IN SUPPORT OF

ITS DECISION TO DENY SITING APPROVAL TO LOWE TRANSFER. INC.

Co-Petitioners,Lowe Transfer,Inc. andMarshallLowe (“Lowe”), by Zukowski,Rogers,

Flood& McArdle, its attorneys,respectfullyrequestthe Pollution ControlBoardstrikecertain

portions of Respondent,CountyBoardof McHemy County’s(“County”) Brief in Supportof its

Decisionto DenySitingApproval to Lowe filed on August22, 2003 In supportof this Motion,

Lowe statesas follows:

A. Lawrence Thomas is not a Geologist or a Hydrogeologist

1. Onpage5 of its brief, theCountystatesLawrenceThomas,awitnessfor

theobjectors,wasa “professionalengineerandhydrogeologist” [Emphasisadded.]

2. Again on page12 of its brief, theCountystates,“Mr. LawrenceThomas,a

professionalengineer,who hasworkedin theareaofhydrogeologysince 1980”. [Emphasis

added.]

3. However,theresumeof Mr. Thomasindicateshis backgroundasacivil

engineerwith no training or educationin thefields of eithergeologyor hydrogeology. (C00316).
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4. Mr. Thomastestifiedheis neitheralicensedgeologistor hydrogeologist.

(C00189,p.50).

5. Onceagain,theCountypossessedknowledgethatMr. Thomasis not a

licensedhydrogeologistastherecordamply demonstrates.Theonly possibleexplanationfor the

County’s misrepresentationofMr. Thomas’credentialswouldbe in an attemptto bolsterthe

defenseof theirdecisionby presentingtheBoardwith an inaccuraterepresentationof his

qualifications.

6. Theinclusionofthis misstatementof credentialsandMr. Thomas’

statementsin theCounty’sbriefbasedon his “supposed”backgroundasahydrogeologistwill

misleadtheBoardandundulyprejudiceLowe.

7. TheCounty’smisrepresentationof Mr. Thomas’credentialsasa

hydrogeologistshouldbe stricken.

B. Nickodem was not “involved with 50 Transfer Stations”

1. In a furtherattemptto bolsterthecredentialsof theobjectors’witnesses

and, thus,thedefenseoftheirdecisionto denyLowe’s application,theCounty, on page8 of its

brief, makesthefollowing statement:

Mr. Nickodemtestifiedthat in his 15 yearsof experience
andinvolvementwith 50 transfer stations. [Emphasis
added.]

2. However,areview ofMr. Nickodemactualtestimonyrevealshe was

“involved with morethan50 solid wastelandfills and transfer stations”. (C00214,p. 17).

[Emphasisadded.]
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3. Undercrossexamination,Mr. Nickodemtestifiedhis resumesubmitted

into therecordactuallyincludedonly 6 transferstations. (C00215,pp. 98-103).

4. Of those6 transferstations,he wastheengineerof recordfor only two(2):

theWoodlandTransferStationin KaneCountyand theFox ValleyTransferStation in DuPage

County. Id.

5. Onceagain,theCountypossessedknowledgethat, in reality, Mr.

Nickodemhaslimited experiencewith transferstationdesignas therecordamply demonstrates.

Theonl~,’possibleexplanationfor theCounty’s misrepresentationof Mr. Nickodem’scredentials

would be in an attemptto bolsterthedefenseof theirdecisionbypresentingtheBoardwith an

inaccuraterepresentationhis qualifications.

6. This misrepresentationby theCountyis particularlyegregioussincethe

County’s main argumentfor supportingtheir decisionis relianceon the“expertswith

considerableexperience”.CountyBrief atpage7.

7. Theinclusionofthis misstatementof credentialsandMr. Nickodem’s

statementsin theCounty’sbriefbasedon his “supposed”backgroundwith 50 transferstations

will misleadtheBoardandundulyprejudiceLowe.

8. TheCounty’s misrepresentationofMr. Nickodem’scredentialsas

someonewith involvementwith 50 transferstationsshouldbe stricken.

C. County Made No Findings on Credibility ofWitnesses

1. TheCountymaintainsin its brief on page6:

Clearly, theMcHenryCountyBoardfoundtheobjector’s
witnessesto be credibleandpersuasive.
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2. Againonpage26 of its brieftheCountystatesasfollows:

it is thesoleprovinceof theCountyBoardto assessthe
credibility of theexpertsandweighconflictingevidence.
SeeTate, 188Ill. App. 3d at 1022,544N. E. 2d at 1195,
Here,theMcHenryCountyBoardclearlydid soand
determinedthatcriterion(v) wasnot metbaseduponthe
evidencepresented.

3. In neitherthetranscriptsfrom theCountySiting Committeemeetingor the

CountyBoardmeetingnor in the County’s Resolutionis thereany finding assessingthe

credibility ofthewitnesses.(C07237:C07444: C07245-C07250).

4. TheCounty’s attemptto producefindings of credibility for thefirst time in

its briefon appealis contraryto the standardof reviewfor an appealbasedsolelyon themanifest

weightoftherecord.

5. Theinclusionofthese“supposed”statementsof findingby theCounty

will misleadtheBoardandundulyprejudiceLowe.

6. All referencesto theCounty’s finding of credibility ofwitnessesshouldbe

stricken.

D. Lack ofExperienceNot a Siting Criterion

1. TheCountyin its briefargueserroneouslythat Lowe’s lackofexperience

would “negatetheApplicant’sability to satisfycriteria(ii) and (iv)[sic]”. CountyBrief atp. 36.

2. While theCountycorrectlyrepeatsthe languageofSection39.2(a)of the

Act, theargumenttheCountypresentsin its briefincludes~iy a discussionof “lack of

experience”..

3. “Lack of experience”is notcontainedin Section39.2(a).
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4. Moreover,neithertheSiting Committeein thediscussionof its Resolution

northe CountyBoardin thediscussionof its Resolutionmakeanyreferenceat all to “lack of

experience”asabasisfor theirdecisions.(C07237;C07244).

5. In fact, theCounty’s Resolutionstatesasfollows:

UnnumberedCriterion: TheBoardhasconsideredas
evidencetheprevious operating experienceof the
applicantand past record of convictionsor admissionsof
violationsof the applicantwhenconsideringCriteria (ii)
and(v) of 415 ILCS 5/39.2(a).)

6. Neitherthe transcriptsfrom theCountySitingCommitteemeetingor the

CountyBoardmeetingnorthe County’sResolutioncontainanymentionof’ ‘lack of experience”

as thebasisfor the County’s decision.

7. The County’sattemptto introducethisevidencefor thefirst time in its

briefon appealis contraryto the standardof reviewfor an appealbasedsolelyon themanifest

weightof therecord.

8. Theinclusionof this new evidencewill misleadtheBoardandunduly

prejudiceLowe.

9. All referencesto Lowe’s lackofexperienceshouldbestrickenfrom the

County’s brief.

E. Mcflenry County Defenderswere not “Objectors”

1. In theIntroductionon page1 of thebrief, the Countystates:

RegisteredObjectorsto theApplicationincluded...andthe
McHenry County Defenders.[Emphasisadded.]

5
THIS DOCUMENT IS PRINTEDON RECYCLED PAPER



2. The sign-up sheetusedby the hearingofficer for thepublic hearingsmade

no distinctionbetweenan objectorandaparticipant. (C00041).Thesign-up sheetis attachedas

Exhibit A.

3. TheMcHenryCountyDefenders(“Defenders”),a county-widenon-profit

organizationprovidingadvocacyand educationon environmentalissuesfor over 33 years,did

not registeras an objectorbut asaparticipant. (C00178,p. 12).

4. As LenoreBeyer-Clow,theExecutiveDirectorofthe Defendersstatedon

thefirst dayof thehearing,“We arehereas participants.” Id. A letter from theMcHenryCounty

Defendersto theClerk oftheBoardis attachedasExhibit B.

5. Sincethe Countycitesbothof thesedocumentsatthe bottomof page1 of

its briefand,therefore,possessedknowledgeof theDefenders’appearanceat thehearingssolely

asaparticipant,theonly possibleexplanationfor thismisstatementof fact would appearto bein

an attemptbytheCountyto bolsterthedefenseof theirdecisionby statingthe leading

environmentalgroupin McHemyCountywasopposedto theLowe application.

6. TheDefendersappearedat thepublic hearingssolelyasaparticipantas the

recordclearlydiscloses.

7. Theinclusionofthis misstatementoftheDefenders’positionwill mislead

theBoardand undulyprejudiceLowe.

8. TheCounty’s misrepresentationof theDefendersasobjectorsshouldbe

stricken.

WHEREFORE,Co-Petitioners,Lowe Transfer,Inc. andMarshallLowe, requestthat the

PCBstriketheCounty’smisrepresentationof:

6
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A. theMcHenryCountyDefendersasobjectors;

B. Mr. Thomas’credentialsasahydrogeologist;

C. Mr. Nickodem’scredentialsassomeonewith involvementwith 50 transfer

stations;

D. all referencesto theCounty’s finding ofcredibility ofwitnesses;and

E. all referencesto Lowe’s lackof experience.

Respectfullysubmitted,
LOWE TRANSFER,INC. and
MARSHALL LOWE
By: Zukowski,Rogers,Flood& McArdle

By:_______________
DavidW. McArdle

David W. McArdle, AttorneyNo: 06182127
ZUKOWSKI, ROGERS,FLOOD & MCARDLE
Attorneyfor Lowe Transfer,Inc, andMarshallLowe
50 Virginia Street
CrystalLake, Illinois 60014
815/459-2050;815/459-9057(fax)
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Applicant - Lowe Transfer,Inc.

SIGN-UP SHEETFOR OBJECTORSAND OTHERPARTICIPANTS

All objectorsandotherparticipantswho wish participatein thehearingby questioningwitnesses,
presentingwitnessesor otherfactualevidence,or makingan openingstatementor closingargumentto the
Committee,mustregisterwith theHearingOfficer no later than10:00 a.m.on Saturday,March 1, 2003. If
an objectoror otherparticipanthasnot registeredwith theHearingOfficer by that time, thatobjectoror other
participantwill not beallowedto questionanywitnesses,to presentwitnessesor otherfactualevidencein his
orhe~behalf,or to makean openingor closingargument. If an obj ectoror otherparticipantis not sure
whethertheywishto participatein thehearing,theyshould,nevertheless,registerasan objectoror other
participantbecausethiswill bethe~ opportunityto registerto participatein thehearing.If theregistered
objectoror otherparticipantdoesnot wish to questiona particularwitness, to presentawitness or other
factualevidence,or to makeanopeningstatementorclosingargument,theycansimplypasswhencalledby
theHearingOfficer.

PLEASEPRINT

Name Address TelephoneNo.Lg~uOL?E~E/~J?(~L71~ ~

1~TOI~
1. ____ Ic2~~ Lubi~c~ ~!6 35~-~~ 3

I ~ ~ ~ C ~ ~

2. ~ (o(~/~cL~c 5~a~ç~ ~J gIs~ ~-{~O6 ~

3. ~ ~ ~
~ (~‘~ ~ ~7/~ ~L~9~C

~ ~ ~

6.

7-

8.

9.

10.

E~HIBI[TA

•00 ~ht ion
to Strike

Page1 or 2 C00041
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August 25, 2003

Ms. Dorothy M. Gunn

m Clerk oftheBoard

11 linois Pollution Control Board
JamesR. ThompsonCenter
100W. Randolph,Suite11-500
Chicago,Illinois 60601

124 Cass Street SentVia FAX; 312 814-3669
Woodstock, IL 60098

RE: CaseNo. PCB 03-221 LoweTransferInc. andMarshall

email:mcdef@owc.net . Lowe vs. CountyBoardofMc.HenryCounty,IL.
fax:(815)338-0394

DearMs. Gunn:

It hascometo my attentionthat in thebriefby theCountyBoard
oIMcI-lenry Countyin supportofits decisionto denysiting
approvalto LoweTransferIjic, tha.t theMcHenryCounty
Defendershasbeenincorrectly listed as an objector to the
application.ThcMcHenry CountyDefendersactivelyattended
thehearings,providedopeningarid closingstatementsand
questionedsomeof thewitnessesbut asa participant, Pot an
objector.

TheMcHenryCountyDefendersis the local environmental
organizationin Mch[enry County. We haveover 1000members

andhavebeenprovidingadvocacyand educationon
environmentalissuesfor 33 years.Sincethe 1 980swe have
supporteda solid wastedisposalpolicy that encouragesvolume
reduction,recyclingprograms,compostingand wastetransfer
stationsto facilitatethe exchangeof processedandraw waste.In
addition wehavea wastetransferstationpolicy whichsupports
thedevelopmentof awastetransferstationin McHenryCounty
as long as the appropriateenvironmentalconcernssuchas
recycling,waterquality impactsandpublic input havebeen
addressed.

Throughoutthetestimonyandin theDefenders’openingand
closingstatements,theseissueswereaddressedthrough
questionsandstatements.The Defendersdid not drawthe
conclusionthat the Lowc TransferStation shouldbe acceptedor
rejected.Our final statementlistedanumberof environmental
concernsaboutthestation.

EXFTIBt-r B
to Motion
to Srrike

Pr~orVc ‘ Prott,~~ - ~

Pr~nt~don reycled p2per
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it is important that theposition of theMeHenryCounty
Defendersis not misrepresentedby eitherside in thedecisionto

site the Lowe TransferStation.We activelyparticipatedin the
hearingsbut did not registerasanobjectorto thesiting of this
wastetransferstation.I believethis is clearlynotedin the
transcriptsof the hearingon page12 and in our closing
statement.

if you needanymoreinformationor clarification pleasedo not
hesitateto contactme at 815 338-0393.

Sincerely,

Lenore£3eyer-Clow
ExecutiveDirector


