
BEFORETHE ILLINOIS POLLUTION CONTROLBOARDRE~~kFr~~CLER~<’SOFFiCE

PEOPLE OF THE STATE OF ILLINOIS,
.~

Complainant, STATE OF ILUNOIS

v. ) No. PCB 96-98POII~tj~~Controj 6oard

SKOKIE VALLEY ASPHALT, CO., INC.,
EDWIN L. FREDERICK, JR.,
individually and as owner and
President of Skokie Valley Asphalt
Co., Inc., and
RICHARD J. FREDERICK,
individually and as owner and
Vice President of
Skokie Valley Asphalt Co., Inc.,

Respondents.

NOTICE OF FILING

TO: See Attached Service List

PLEASE TAKE NOTICE that on January 15, 2004, Complainant
filed with the Illinois Pollution Control Board, a Motion for
Leave to File Instanter and The People of the State of Illinois’
Closing Argument and Post Trial Brief, a true and correct copy of
which is attached and hereby served upon you.

Respectfully submitted,

LISA MADIGAN
Attorney General
State of Illinois

BY:
MITCHELL L. COHN
Assistant Attorney General
Environmental Bureau
188 W. Randolph St., 20th Floor
Chicago, Illinois 60601
(312) 814-5282



SERVICE LIST

Mr. David O’Neill
Mr. Michael B. Jagwiel
Attorneys at Law
5487 North Milwaukee
Chicago, Illinois 60630

Ms. Carol Sudman
Hearing Officer
Illinois Pollution Control Board
600 5. Second Street, Suite 402
Springfield, Illinois 62704



BEFORE THE ILLINOIS POLLUTION CONTROLBOARD

PEOPLE OF THE STATE OF ILLINOIS,

Complainant,

MOTION FOR LEAVE TO FILE INSTANTER

Complainant, PEOPLE OF THE STATE OF ILLINOIS, ex rel. LISA

MADIGAN, Attorney General of the State of Illinois, moves this

Board to accept the filing of The People of the State of

Illinois’ Closing Argument and Post Trial Brief this January 15,

2004. In support of this Motion, counsel for Complainant,

Assistant Attorney General Mitchell Cohen, states as follows:

1. I calendared the due date of Complainant’s Closing

Argument for January 15, 2004, (instead of January l
2

th) thinking

the due dates were January
15

th for Closing, March ~ for

Respondents’ Response, and April
15

th for Complainant’s Reply.

2. While preparing Complainant’s Closing for filing the

morning of January
15

th, ~ checked the trial transcript to

confirm that the due date for a Reply was April 15~. When I did

CLERKSOFFICE

i4~NI ~2C04
PCB 96-98No. STATE OF ILUNO!S

PoIIutjo~ControlBoard
v.

SKOKIE VALLEY ASPHALT, CO., INC.,
an Illinois corporation,
EDWIN L. FREDERICK, JR.,
individually and as owner and
president of Skokie Valley Asphalt
Co., Inc., and
RICHARD J. FREDERICK,
individually and as owner and
Vice President of
Skokie Valley Asphalt Co., Inc.,

Respondents.
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so, on page 522 of the trial transcript, I discovered the due

date for Complainant’s Closing Argument was January
12

th instead

of January
15

th

3. After learning my mistake, I called Hearing Officer Carol

Sudman to explain the situation. I also called Respondents’

attorney David O’Neill, but was unable to get through before

preparing this motion.

Respectfully submitted,

PEOPLE OF THE STATE OF ILLINOIS
Ex rel. LISA MADIGAN, Attorney
General of the State of Illinois

MATTHEWJ. DUI~, Chief
Environmental Enforcement/Asbestos
Litigation Division

ROSEMARIECAZEAU, Chief
Environmental Bureau

BY: 774~~2,~
MITCHELL L. COHN
Assistant Attorney General
Environmental Bureau
188 West Randolph,

20
th Floor

Chicago, IL 60601
(312) 814-5282
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLEOF THE STATEOF ILLINOIS, )

Complainant, ) HKS OFFj~~

J~Niv. ) No. PCB96-98

SKOKTE VALLEY ASPHALT, CO., INC., ) °rnwj Soar~
an Illinois corporation, )
EDWINL. FREDERICK,JR., )
individually and asownerand )
Presidentof SkokieValleyAsphalt )
Co., Inc., and )
RICHARD J. FREDERICK, )
individually andasownerand )
Vice Presidentof )
SkokieValleyAsphaltCo., Inc., )

)
Respondents. )

THE PEOPLE OF THE STATE OF ILLINOIS’
CLOSING ARGUMENT AND POST TRIAL BRIEF

Now comestheComplainant,PEOPLEOFTHE STATEOF ILLINOIS, ex rel LISA

MADIGAN, AttorneyGeneraloftheStateofIllinois, andpursuantto HearingOfficer Sudman’s

October31,2003,Orderpresentstheirclosingargumentandposttrial brief.1

ThePeopleoftheStateof Illinois (“People”) filed theirSecondAmendedComplaint

againstSkokieValleyAsphaltCompany,Inc. (“SVA”), EdwinL. Frederick,Jr.,andRichardJ.

FrederickonJuly 26, 2002.TheSecondAmendedComplaintallegedfive countsagainstthe

Respondents,mostofwhich relateto theirNationalPollutantDischargeElimination System

‘The People’sClosingArgumentandPostTrial Brief relieson therecordmadeduring the
hearingOctober30 and31,2003.Therecordincludesthetrial transcriptandExhibits admitted
into evidence.ThePeople’sClosingArgumentandPostTrial Brief doesnot attemptto address
anyissuesthePeoplebelievearepreservedfor appealin therecord.ThePeoplespecifically
reservetheright to raiseanyissuepreservedin therecordfor Appeal.
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(“NPDES”) permit: Count I. Filing FalseReports;CountII. Applying to RenewTheirNPDES

PermitLate;Countifi. Failing to Complywith SamplingandReportingRequirements;CountIV.

Causing orAllowing WaterPollution; andCountV. Violating EffluentLimits. Evidencewas

presentedon all Countsagainstall Respondents.2

I. INTRODUCTION

SVA wasanasphaltpaving contractor with its main office at 768 South Lake Street,

Grayslake,LakeCounty,Illinois (“site” or “facility”).3 SVA wasan Illinois corporationuntil the

businesswassold andthecorporationdissolvedin 1998.~EdwinL. Frederick,Jr.,alsoknownas

Larry, wasthePresidentofSVA from approximately1978until SVA wassoldto Curran

Contractingin l998.~His brother,RichardI. Frederick,wastheVice President.6Edwin Frederick

andRichardFrederick,theFrederickbrothers,eachowned50 percentof SVA, weretheonly

shareholdersof SVA, and weretheonly corporateofficersofSVA.7 SVA operatedfrom the

Grayslakesitesince1978.~

Before 1978,anotherasphaltmanufacturingcompanycalledLiberty Asphaltoperatedthe

2 EvidencewaspresentedeventhoughtheBoarddisqualifiedAssistantAttorneyGeneral

JoelSternsteinfrom furtherappearingin thiscaseon October16, 2003.ThePeoplereservethis
issuefor appeal.

~Tr. at 277, 278.

4Tr. at 299, 432

~Tr. at 276, 432, 433, 435.

6Tr. at 276.

~Tr. at 276, 435-437

8Tr. at 278.
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site.9LibertyAsphaltwasownedandoperatedby Edwin andRichardFrederick’sparents;and

Edwinworkedfor Liberty Asphaltover20years.°

From 1978 until 1981 or ‘82, SVA andtheFrederickbrothersoperatedan actualasphalt

plant on site.” Respondentssold theasphaltplant andhadit removedin 1981or ~82.12Since

selling andremovingthe asphaltplant, the sitewasusedasanoffice, maintenanceandstorage

garagefor equipmentandtrucks,andstoragefor asphaltliquid, asphaltprimercoats,andother

storage tanks.’3

EastofSVA’s site in Grayslakeis theAvon-FremontDrainageDitch, or theAvon

DrainageDitch, that flows to thenorth throughGrayslake(thetown, not thewaterbody)into

ThirdLake.’4 GraysLake,thebodyofwater,is to thenortheastofSVA’s site.15WhenSVA had

NPDESPermitNo. IL 0065005,theywereallowedto dischargestormwaterundercertain

conditionsinto GraysLakethrougha stormsewer.6Thepermitdid notallow SVA to ever,under

any condition,dischargeinto theAvon-FremontDrainageDitch.’7

~Tr. at 124, 129, 279, 334, 432.Note:At p. 279, thetranscriptreads“Libertyville”
insteadofLiberty.

‘° Tr. at 279, 432-433.

“Tr. at279, 294, 296.

12 Tr. at279, 294, 296.

13 Tr. at 134; 278, 438; Comp.Exh. 32, 34,p. 1.

‘~Tr. at 145-146,221, 223, 353; Comp.Exh. 25; Comp.Exh. 32.

‘~ Comp.Exh. 32.

‘6Tr. at 221; Comp.Exh. 1.

‘7Tr. atp. 145; Comp.Exh. 1
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FromDecember1994 through April 1995, there was an oily discharge in the Avon-

Fremont Drainage Ditch starting just east of SVA’s facility.’8 The land between SVA’s facility

and the Avon-Fremont Drainage Ditch is farm field.’9 During that time period, there were no

otherindustriesorfactoriesorgasstationsin thearea;thenearestbusinesswasalandscaping

service company called Mitch’s Landscaping, or Mitch’s Green Thumb, to the west of SVA.2°A

farmdrainage tile ran through SVA’s property toward the Avon-Fremont Drainage Ditch.2’ The

outfall from the farm drainage tile drains to the Avon-Fremont Drainage Ditch due east of the

SVA property.22 WhenRespondentssawan oily sheenon thewaterin thefarmdrainagetile, they

pluggedit.23 After Respondentspluggedthedraintile on theirproperty,theoily dischargein the

Avon-Fremont Drainage Ditch subsided and stopped.24

Longbeforethis 1994/1995oily dischargein theAvon-FremontDrainageDitch,



to the filing of this lawsuit in 1995.TheComplaintwaslateramendedto addRespondentsEdwin

andRichard Frederick and morecountsincludingwaterpollution. As aresult,thePeopleofthe

State of Illinois ask the Pollution Control Board for the following: finding that Respondents

repeatedlyviolatedtheirNPDESPermitby filing falsereports,applying to renew their NPDES

permit late, failing to submitrequiredreports,failing to maintainanaccessibleeffluentsampling

point, dischargingexcessiveamountsoftotal suspendedsolids,andcausingor allowingwater

pollution; orderingRespondentsto ceaseanddesistfrom suchfurtherviolationsoftheIllinois

EnvironmentalProtectionAct (“Act”) andBoardRegulations,assessingacivil penaltyagainst

Respondents,assessingcostsandfeesin this actionagainstRespondents,andgrantingsuchother

reliefastheBoarddeemsappropriate.

II. LEGAL STANDARDS

A.
RESPONDENTS

AND THE WATERS OF ILLINOIS THEY POLLUTED

BoththeFrederickbrothersandSVA arepersonsasthattermis definedin theAct.26 The

Frederick brothers are persons as individuals, and SVAis a person because it was a corporation

during thetimetheviolationsoccurred. Section3.315oftheAct, 415 ILCS 5/3.315(2002),

definespersonas:

any individual, partnership,co-partnership,firm, company, limited

liability company,corporation,association,joint-stockcompany,
trust, estate, political subdivision, state agency, or any other legal
entity, ortheir legalrepresentative,agent,or assigns.

Eachviolation allegedagainstRespondentsis allegedagainstbothSVA andtheFrederick

26415 ILCS 5/3.315(2002).
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brothers.In Illinois environmentallaw, corporateofficers canbe personallyliable fortheir

company’senvironmentalviolations.27Thestandardfor corporateofficer liability in

environmentalenforcementactionsis set forth in Peoplev. C.J.R.et al.28 TheC.J.R.case

involved afacilitywhichproducedand storedlargeamountsofwaste.As in this case,thePeople

sued both the company and a corporate officer for the violations of the Act and regulations.29 The

C.J.R.Court heldthatacorporateofficerconstitutesa“person”underSection3.26 (now 3.315)of

theAct.3°A corporateofficer canbeheldpersonallyliablefor his company’senvironmental

violationsif hewaspersonallyinvolvedin or actively participated in a violation of the Act, or if

hehadtheability orauthorityto controltheactsoromissionsthat gaveriseto theviolation.3’ The

cj~,Court wenton to saythattheGeneralAssemblyintendedfor theAct to be liberally

construed.32 Any other “. . . interpretationofsection3.26 (now 3.315) wouldnot servetheAct’s

27 Peoplev. C.J.R.Processing.Inc., et al., 269 Ill. App. 3d 1013,647N.E.2d1035(3d

Dist. 1995).

28 Id.

29 Id. at 1014, 647 N.E.2d at 1036.

30 Id.

~‘ Id. at 1018, 647N.E.2dat 1038.TheC.J.R.Court reliedupontheEighth Circuit’s
decisionin United Statesv. NortheasternPhar.And Chem.Co., Inc.. et al., 810 F.2d 726 (8th
Cir. 1986). In Northeastern Pharmaceutical, the federal government sought to have a
corporation’s president and vice-presidentheldpersonallyliable for theircompany’simproper
hazardouswastedisposal.Inholdingthesecorporateofficerspersonallyliable, theEighth Circuit
noted,that while thepresidentofthecorporationwasnot involvedin theactualday-to-day
decisionsto transportanddisposeofthehazardouswaste,he “wastheindividual in chargeof
and directly responsible for all of [his company’s] operations, including those at the [subject]
plant, andhehadtheultimateauthorityto controlthedisposalof[his company’s]hazardous
substances.”810F.2dat 745 (underlineadded).

32 Id. at 1037.
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expresspurposeof imposingresponsibilityupon thosewho causeharmto the environment.”33

Imposition of liability on only the corporation and not upon those responsible individuals would

prevent enforcement of the Act from achieving its objective.34

In this case, the evidence indicates that both Edwin and Richard Frederick were personally

involved in, or actively participated in at least some of the many violations of the Act.35 Also, they

both had the ability and authority to control the acts or omissions that gave rise to the violations.36

Therefore,boththeFrederickbrothers are proper Defendants, and all Respondents are liable under

Illinois environmental law.37

Respondents’stormwaterfrom thelagoonon theirpropertywasallowedto discharge,

whentheirNPDESpermitwaseffective,into GraysLakevia astormsewer.38Respondentswere

neverallowedto dischargeinto ThirdLakevia a farm drainagetile and/ortheAvon-Fremont

~ Id.

34Id.at 1038.

~ RichardFrederick,for example,signedandcertifiedSVA’s DMRs andotherlettersto
theIllinois BPA: Complainant’sExhibits 2,3,4,5,9,10,11, 12, 13, 14, 15, 16, 17, and26.
EdwinFrederick,for example,signedandcertifiedSVA’s late NPDESpermitrenewal
applicationandotherlettersto theIllinois EPA: Complainant’sExhibits 6, 7, 28, 29, and34i.
Together,in April, 1995,theyfinally consultwith andretaintheservicesofanenvironmental
engineerandbeginaddressingSVA’s on-sitecontamination.Tr. at 335, 347, 462-63.

36 See,for example,RichardFrederick’stestimony,Tr. pp. 275 - 327; EdwinFrederick’s

testimony,Tr. pp. 432-503; Complainant’sExhibits 2,3,4,5, 6, 7, 9,10, 11, 12, 13, 14, 15, 16,
17, and26, 27, 28, and34i.

~~415ILCS 5/3.3 15 (2002); Peoplev. C.J.R.Processing,Inc., et al., 269 Ill. App. 3d
1013,647N.E.2d1035 (3dDist. 1995).

38 Tr. at 136; Complainant’sExhibit 1.
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DrainageDitch.39 GraysLake,theAvon-FremontDrainageDitch, andThird Lake are all waters

of the State of illinois as that term is defined in Section 3.550 of the Act, 415 ILCS 5/3.550

(2002). “Waters” means:

all accumulationsof water,surfaceandunderground,natural,and
artificial, public and private, or parts thereof, which are wholly or
partiallywithin, flow through,orborderuponthis State.

The Respondents, SVA, Edwin Frederick, and Richard Frederick adversely impacted the

waters of Illinois by failing to comply with their NPDESpermit andcausing or allowing water

pollution.

B.
RESPONDENTSREPEATEDLY VIOLATE

THEIR NPDES PERMIT

1. RESPONDENTSFILE FALSE REPORTS WITH THE ILLINOIS EPA

Count I charges Respondents with failing to comply with their NPDESpermit reporting

requirements by filing false reports with the Illinois EPA. Since the Illinois EPAissued SVAan

NFDES permit,No. IL0065005, Respondents are required to comply with the rules, regulations

and conditions related to the permit.4°

This is explained in the Act. Section 12(f) of the Act, 415 ILCS 5/12(f)(2002), provides as

follows:

No personshall:

* * *

f. Cause, threaten or allow the discharge of any contaminant

~ Tr. at 145; Complainant’s Exhibit 1.

40 Complainant’s Exhibit 1.
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into the waters of the State, as defined herein, including but
not limited to, waters to any sewage works, or into any well
or from anypoint source within the State, without an
NPDESpermit for point source discharges issued by the
Agency under Section 3 8(b) of this Act, or in violation of
anytermorconditionimposedby suchpermit,or in
violation of any NPDESpermit filing requirement
established under Section 39(b),or in violation ofany
regulationsadoptedby theBoardorofanyorderadoptedby
theBoardwith respectto theNPDESprogram.

TheIllinois Pollution ControlBoard’sWaterPollutionRegulationsalsoexplain

Respondents’reportingrequirements.Section305.102(b)oftheBoard’sWaterPollution

Regulations,35 Ill. Adm. Code305.102(b),providesasfollows:

ReportingRequirements

b. EveryholderofanNPDESPermit is requiredto comply
with themonitoring,sampling,recordingandreporting
requirementssetforth in thepermit andthischapter.

Respondents’permitexplicitly statesthat theyshallnot falsify recordssubmittedto the

providesasfollows:

Thepermitteeshallnotmakeany falsestatement,representationor
certificationin any application,record,report,planorother
documentsubmittedto theAgencyor theU.S. EPA, orrequiredto
bemaintainedunderthepermit.

OnApril 4, 1986,theIllinois EPAissuedto SVA NPDESPermitNo. IL0065005with an

effectivedateofMay4, 1986.41 Thispermit allowedSVA to dischargestormwatereffluent into

certainreceivingwatersof thestatelisted as GraysLakevia astormsewer.42NPDESPermitNo.

~‘ Compl.Exh. 1.

42 Compl. Exh. 1.
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1L0065005requiredSVA, inter cilia, to accurately comply with their reporting requirements.

Respondents made false statements to the Agency when they submitted Discharge Monitoring

IReports (“DMRs”) regarding either the taking of watersamplesfor testing, thetestresults,or the

actual content of its effluent.43 By violating StandardConditionNo. 19 ofits NPDESpermit,

SVA alsoviolatedSection305.102(b)oftheBoard’sregulationsandSection12(f) of the Act.

2. RESPONDENTSFAIL TO RENEW NPDESPERMIT ON TIME

CountII chargesRespondentswith failing to renewtheirNPDESpermit on time. Their

permit expiredonMarch 1, 199~ In orderto renewtheirpermit on time andcontinue

discharging,Respondentswererequiredto applyfor renewalat least180 daysbeforeexpiration.45

DischargingintowatersofthestatewithoutanNPDESpermit,or in violation of the

conditionsof thepermit is unlawful. Section309.102(a)oftheBoardWaterPollution

Regulations,35 Ill. Adm. Code309.102(a),describeswhendischargesareunlawful andprovides

asfollows:

NPDESPermitRequired

a. Exceptasin compliancewith theprovisionsoftheAct,
Boardregulations,andtheCWA (33 U.S.C. 1251 etseq.),
andtheprovisionsandconditionsoftheNPDESpermit
issuedto thedischarger,thedischargeofanycontaminantor
pollutantby anypersonintowatersoftheStatefrom apoint
sourceor into awell shallbeunlawful.

Section309.104(a)oftheBoardWaterPollutionRegulations,35 Ill. Adm. Code

‘13 Complainant’sExhibits2, 3, 4 and5.

“~Complainant’sExhibit 1.

“~35 Ill. Adm. Code309.104(a).
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309.104(a),explainswhenapermittee,like SVA, mustapply for theirNPDESrenewal.It

providesasfollows:

Renewal

a) Any permitteewho wishesto continueto dischargeafterthe
expiration date of his NPDESPermit shall apply for
reissuance of the permit not less than 180 days prior to the
expiration date of the permit.

Respondentsdid not applyfor reissuanceoftheirNPDESpermituntil aftertheirpermit

expired,not 180 daysbeforeit expiredasrequired.46Respondentsweredischargingeffluentto

the waters of the state without an NPDESpermit.47 RespondentsthusviolatedSections

309.102(a)and309.104(a) oftheBoard’swaterpollution regulationsand Section12(f) ofthe

Act.

3. RESPONDENTSFAIL TO CORRECTLY SAMPLE THEIR EFFLUENT AND
OFTEN FAIL TO REPORT THE CONTENT OF THEIR DISCHARGES

Count III also relates to Respondents’ NPDESpermit violations. There are two. First,

Respondents are charged with failing to file DMRsas required by their permit. And, second,

Respondentsarechargedwith failing to takewaterdischargesamplesat apointrepresentativeof

the discharge before it enters the stream.

As alreadymentionedabovewhendiscussingfiling falsereportswith theIllinois EPA,

Section 305.102(b) of the Board Water Pollution Regulations, 35 Ill. Adm. Code 305.102(b),

explainsthat NPDESpermit holdersmustcomplywith thereportingrequirementsdetailedin their

permit.Respondents’permit explainsthat theymustfile DMRs with theIllinois EPAby the 1 ~

46 Complainant’sExhibit 6.

~ Complainant’sExhibit 8E.
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ofthefollowing month.48SpecialConditionNo. 4 ofSVA’s NPDBSPermitNo. 1L0065005

provides:

Thepermitteeshall recordmonitoringresultson Discharge
Monitoring Reportformsusing onesuchform for eachdischarge
eachmonth. ThecompletedDischargeMonitoringReportform
shallbesubmittedmonthlyto EPA,no laterthanthe 15th ofthe
following month,unlessotherwisespecifiedbytheAgency.

Respondentsfailedto turn in DMRs formanymonthsin the late 1980sandearly1990s.49

By repeatedlyviolating SpecialCondition4 of theirNPDESpermit,Respondentsalsoviolated

Sections305.102(b)and309.102(a)oftheBoard’sWaterPollutionRegulationsand Section12(f)

oftheAct.5°

In additionto describingwhenDMRs aredueto theIllinois EPA, SVA’s permit also

describeswheresamplingshouldtakeplacesothesamplesarerepresentativeoftheeffluent

discharge.SpecialConditionNo. 1 ofSVA’s NPDESPermitNo. 1L0065005providesas follows:

Samplesshallbe takenin compliancewith theeffluent monitoring
requirementsandshallbetakenat apoint representative~ofthe
discharge,butprior to entryinto thereceivingstream.

Respondentsdidnotmaintainan accessibleeffluent samplingpointfor thedischargefrom

theSVA lagoon,andtherefore,did not andcouldnot takesamplesrepresentativeofthedischarge.

By violating SpecialCondition 1 of theirNPDESpermit, RespondentsalsoviolatedSections

305.102(b)and309.102(a)oftheBoard’sWaterPollution RegulationsandSection12(f) ofthe

Act.

48 Compi.Exh. 1.

‘1~ Complainant’sExhibit 8.

50 SeealsoCountII above.
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C.
RESPONDENTSALSO

CAUSE OR ALLOW WATER POLLUTION

1. RESPONDENTSPOLLUTE AVON-FREMONT DRAINAGE DITCH.

Besidesrepeatedlyviolating technicalrequirementsoftheirNPDESpermit,Respondents

arealsochargedin CountIV with causing,orallowing waterpollution.5’ In late 1994andearly

1995Respondentscausedor allowedthedischargeof oily materialwith adieselfuel odorand

visible surfacesheenfrom theirsite into thefarmdrainagetile which dischargesto theAvon-

FremontDrainageDitch.52 Theoily dischargefrom SVA’s propertythroughthefarmdrainage

tile resultedin adieselfuelodorandavisible surfaceoil sheenon theAvon-FremontDrainage

Ditch.53

Section12(a)oftheAct, 415 ILCS 5/12(a)(2002),prohibits Respondents from

dischargingoil into watersof thestate.It providesasfollows:

No personshall:

a) Causeor threaten or allow the discharge of any
contaminantsinto theenvironmentin anyStateso asto
causeor tendto causewaterpollution in Illinois, eitheralone
or in combinationwith matterfrom othersources,or so asto
violateregulationsor standardsadoptedby thePollution
ControlBoardunderthis Act;

Oil is acontaminant.Section3.165of theAct, 415 ILCS 5/3.165 (2002),providesthe

following definition:

~‘ Complainant’sExhibit 34, pp. 14 - 16.

52 Complainant’sExhibit 34, pp. 14 - 16; Resp.Exh. 6.

~ Complainant’sExhibit 34,pp. 14 - 16.
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“CONTAMINANT” is anysolid, liquid, orgaseousmatter,any
odor,or any form of energy, from whatever source.

Oil, a contaminant, in Illinois waters is waterpollution. Section3.545 of the Act, 415

IILCS 5/3.545 (2002),providesthefollowing definition:

“WATER POLLUTION” is suchalterationofthephysical,thermal,
chemical,biological, or radioactivepropertiesof anywatersofthe
State,orsuchdischargeofanycontaminantsinto anywatersofthe
State,aswill or is likely to createanuisanceorrendersuchwaters
harmfulor detrimentalor injuriousto public health,safety,or
welfare,orto domestic,commercial,industrial,agricultural,
recreational,orotherlegitimateuses,orto livestock,wild animals,
birds, fish, orotheraquaticlife.

Theoily discharge,sheen,anddieselodorarecontaminants.Together,theoil, sheen,and

odoralteredthephysicalandchemicalpropertiesofthewatersin theAvon-FremontDrainage

Ditch. Thedischargealsorenderedsuchwatersharmful andinjurious.54Theoily dischargefrom

SVA’s propertythroughthefarmdrainagetile to theAvon-FremontDrainageDitch constitutes

waterpollution.

Theoily discharge,sheen,andodorcanalsobeconsidered“offensiveconditions”and

“offensivedischarges.”Section302.203oftheBoardWaterPollutionRegulations,35 Ill. Adm.

Code302.203,provides,in pertinentpart, asfollows:

OffensiveConditions

Watersof the Stateshallbe freefrom sludgeor bottomdeposits,
floating debris,visible oil, odor,plant or algalgrowth,coloror

turbidity ofotherthannaturalorigin. .

Section304.106of theBoardWaterPollutionRegulations,35 Ill. Adm. Code304.106,

provides,in pertinentpart,asfollows:

54Tr. at421.
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Section304.106OffensiveDischarges

In additionto theotherrequirementsofthisPart,no effluent shall
containsettleablesolids,floating debris,visible oil, grease,scumor
sludgesolids. Color, odorandturbiditymustbe reducedto below
obviouslevels.

By causingor allowing theoily dischargefrom theirsiteinto the farmdrainagetile and

into theAvon-FremontDrainageDitch, Respondentshavecausedor allowedwaterpollution in

violationof Section12(a) oftheAct andhavealsoviolatedSections302.203 and304.106ofthe

BoardWaterPollutionRegulations.

Respondentswaterpollution violationwasevenquantifiedonce.Section304.124(c)of the

BoardWaterPollutionRegulations,35 Ill. Adm. Code 3 04.124(c),provides,in pertinentpart, as

follows:

c. Oil maybeanalyticallyseparatedinto polarandnonpolar
components.If suchseparationis done,neitherofthe
componentsmayexceed15 mg/i (i.e. 15 mg/i polar
materialsand 15 mg/i nonpolarmaterials).

Section304.105oftheBoardWaterPollutionRegulations,35 Ill. Adm. Code304.105,

provides,in pertinentpart,asfollows:

Violation ofWaterQuality Standards

In additionto theotherrequirementsofthis Part,no effluent shall,
aloneor in combinationwith othersources,causeaviolation of any
applicablewaterquality standard.. .

In March 1995, duringtheAvon-FremontDrainageDitch oil dischargeinvestigation,the

Illinois EPA took awatersampleat theditch oftheeffluent from thefarm drainagetile that ran

throughRespondents’siteandhadit testedfor oil and greasecontent.55This sample,after

~ Tr. at 152.
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laboratoryanalysis,far exceededthestandardallowableconcentrationof 15 milligrams ofoil per

liter.56 RespondentsthereforealsoviolatedSection304.105oftheBoard’sWaterQuality

Standards.

2. RESPONDENTSALSO DISCHARGE TOO MUCH SEDIMENT FROM THEIR SITE.

CountV is technicallyanotherNPDESpermitviolation. Respondentsrepeatedlyviolate

theirNPDESpermitby exceedingtheireffluent limits. Theydischargedexcessiveamountsof

sediment,total suspendedsolids (“TSS”), from theirsite~

TheBoard’swaterpollutionregulationsexplainthatno onecandischargemore

contaminantsthanis allowedfor in theirNIPDES permit. Section304.141(a) oftheBoardWater

Pollution Regulations,35 Ill. Adm. Code304.141(a),provides,in pertinentpart,asfollows:

NPDESEffluent Standards

a. No personto whom anNPDESPermithasbeenissuedmay
dischargeanycontaminantin his effluent in excessofthe
standardsandlimitations for thatcontaminantwhichareset
forth inhis permit.

Respondents’NPDBSPermitNo. 1L0065005containsthefollowing effluent limits for

total suspendedsolids (“TS S”):

TSS Concentration Limits (mg/l)

30 dayAverage DailyMaximum

15.0 30.0

Duringtheearlyandmid 1990sRespondentsexceededthe TSSconcentrationlimits

56 Tr. at 155 - 56; Compl.Exh. 21.
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allowedin theirNPDES permitmanytimes.57In doing so, theyviolatedtheirNPDESpermit and

dischargedtoo muchsedimentintowatersofthe state.58As a result,Respondentsviolated

Section12(f) oftheAct (seeCountIV above)andSections304.141(a)and309.102(a)(seeCount

II above)oftheBoard’sWaterPollutionRegulations.

D.
THE PEOPLE’S BURDEN OF PROOF IS ONLY

PREPONDERANCE OF EVIDENCE

Complainant,thePeopleoftheStateof Illinois, broughtthis environmentalenforcement

actionagainsttheRespondents.Therefore,Complainanthastheburdenofproof.59 Thefamiliar

termusedto describe Complainant’s burden of proofis “preponderanceoftheevidence”. Tn other

words, is it morelikely thannot that Respondentscommittedviolationsofthe Act , the Board’s

waterpollution regulations,andtheirNPDESpermitconditions?Is it morelikely thannot that

Respondentscausedorallowedwaterpollution, failed to timely renewtheirNPDESpermit,failed

to complywith samplingandreportingrequirementscalled for in theirNPDESpermit, violated

effluent limits in theirNPDESpermit,andfailed to complywith reportingrequirementsby filing

falseDMRs?

Morerecently,courtshavepreferredto simply define“burdenofproof” ratherthan

“preponderanceofevidence”.The definitionof“burdenofproof” is whetherthe allegationis

moreprobablytruethannot true.6°Thus,Complainant’sburdenis to establishthat it is moretrue

~ Compl. Exh.s9, 10, 11, 12, 13, 14, 15, 16 and 17.
58Compl.Exh. 1.

~ 415 ILCS 5/31(e)(2002).

60 Illinois PatternJuryInstruction,Section21.01
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than not true that Respondents committed the violations of the Act, the Board’s regulations, and

theconditionsof theirpermit.

The People exceed this burden on all countsagainstall Respondents.

III. FACTS

A.

RESPONDENTSARE REQUIRED TO HAVE NPDES PERMIT

Chris Kallis, an Illinois EPA field inspectorexplainedwhySVA wasrequiredto havean

NPDESpermitfor theirGrayslakesite.Heworksfor theIllinois EPA BureauofWaterandhas

beenemployedwith theIllinois EPA for approximately22 years.6’ Hehasheldthetitle of

EnvironmentalProtectionSpecialistfor approximately20 years.62 His dutiesareto conduct

inspectionsandinvestigationsto ensurecompliancewith theIllinois EnvironmentalProtection



DrainageDitch. 66

SVA wasrequiredto haveanNPDESpermitbecausetheIllinois EPA Field Operations

Sectiondeterminedthat SVA hadstormwaterrunoffassociatedwith industrialactivity that could

beathreatto waterquality.67 Thosepotentialsourcesofpollutionwerestormwaterrunoff from

gravel,sand,stone,recycledbituminousconcrete,pavement,asphalt,cementbasedtanks,and

gasoline, fuel oil, and other storage tanks. 68

OnApril 4, 1986,Illinois EPA issuedasitespecificNPDESpermit for thestormwater

runofffrom theSVA facility.69 The intent or purpose of a NPDESsitespecificpermit is to ensure

that waterquality standardsaremetby requiringthepermittee,SVA, to monitorthestormwater

dischargeon aregularbasis.7°

B.

RESPONDENTSVIOLATE PERMIT REQUIREMENTS RIGHT FROM THE START

Mike Garretsonlaid thefoundationandpresentedevidencerelatedto eachviolation of

Respondents’NPDESpermitexceptthatRespondentsfailedto maintainan accessiblesampling

point.

Mike Garretsonhasworkedfor theIllinois EPA in Springfield for twenty-four(24)

66 Tr. atpp. 119-120;Compi.Exh.s 18, 19, 22, and24.

67 Tr. atp. 131; Compl.Exh.s19, 22, and24.

68Tr.atp.134.

69 Tr. atp. 137; Compl.Exh. 1.

70Tr. atp. 137
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years.7’Heis theactingmanageroftheComplianceAssuranceSection,WaterPollution Control

Division.72Whenhestartedwith theAgency,heworkedin theOperatorCertificationUnit ofthe

WaterPollutionControlDivision andin 1987becametheManageroftheComplianceOperations

Unit within thesamedivision.73TheComplianceOperationsUnit is responsibleformonitoring

complianceofstormwater,water,andwastewatertreatmentfacilitieswithNPDESpermits

issuedby theAgency,processingDischargeMonitoringReports(“DMRs”) receivedby the

Agency,andtakingcomplianceor enforcementactionasnecessary.74TheUnit comparesthe

dischargedatain DMRs submittedby facilitieswith dischargelimits containedin theNPDES

permit issuedto thefacility.75

With this experienceasbackground,Mike Garretsonwasfamiliarwith SVA becausethey

hadaNPDESpermit.76His Unit at theIllinois EPAreviewedandcodedSVA’s permit

requirementsinto theircomputersystemin orderto trackcompliance.77TheIllinois EPA issued

SVA theirNPDESpermit, IL-0065005,for theirGrayslakefacility April 4, 1986.78Thepermit

71 Tr. at23.

72Tr. at23,24.

~ Tr. at23,24.

74Tr. at 24.

~ Tr. at 25.

76Tr. at25.

77Tr. at 32.

78 Tr. at 27,28; Comp. Bxh. 1.

20



becameeffectiveon May4, 1986, andexpiredon March 1, 199i.~~It allowedSVA to discharge

stormwaterinto GraysLakethrougha stormsewer.80ThepermitrequiredSVA to submitmonthly

DMRs.8’

Accordingto theirpermit,SVA wassupposedto startsubmittingtheirDMRs to the

Illinois EPA June15, 1986 - the15t~~day ofthemonthafterthepermit becameeffective.82SVA

hadto submitDMRs evenif theywerenot dischargingoncethepermitwasissued.83

Mr. Garretsonexplainedthatin the late 1980sand early1990s,theIllinois EPA Division

of WaterPollution Control, ComplianceAssuranceSectionreceivedDMRs in themail.84 The

DMRs weretypically date-stampedandloggedinto DMR SubmissionRecordsbeforebeing

copiedanddistributedto theregionalofficesandrecordsunit.85TheDMR SubmissionRecordis

a logbookthatlists NPDESpermit holders,theirpermitnumbers,andthedatesDMRs are

receivedattheIllinois EPA.86This wasthesameprocedurethe Illinois EPAusedfor DMRs

receivedfrom SVA.87

~ Tr. at27; Comp.Exh. 1.

80 Comp. Exh. 1.

81 Tr. at28, 29; Comp.Exh. 1 - seepage3, SpecialCondition4.

82 Tr. at 32, 33; Comp.Exh. 1.

83 Tr. at 33; Comp.Exh. 1.

84 Tr. at 33.

85 Tr. at 33, 34; Compl. Exh. 8.

86 Tr. at47, 48; Compi.Bxh. 8.

~ Tr. at 34; Compl.Exh. 8.
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EventhoughSVA’s NPDESpermitbecameeffectivein Mayof 1986,thereis no evidence

that SVA submittedanyDMRs thatyear.88Likewise,SVA did not submitanyDMRs asrequired

by theirNPDESpermit in 1987.89TheDMR SubmissionRecordindicatesthat SVA submitted

only two DMRs, ratherthanthetwelverequiredby theirpermit, for year1988:Novemberand

December.9°Respondentsadmittheydid notsubmitanyearlierDMRs in a letterwrittento the

Illinois EPA signedby RichardFrederick.9’In thesameNovember1988 letter,Respondentsstate

theywill now submitDMR reportsasrequired.92

Neverthelessin 1989,SVA failed to submitDMRs for themonthsofApril, June,August,

September,October,November,andDecember.93Again, in aJanuary1990 letterRespondents

admitthat theyfailedto submitDMRs asrequiredby theirNPDESpermit.94Respondents,in that

sameJanuary1990 letteralsoassuretheIllinois EPAthatDMR omissionswill not occuragain.95

Yet, in thatsameyear,SVA failed to submitaDMR for themonthofSeptember.96And againin

88 Tr. at49 andComp.Exh.s 1 and26.

89 Tr. at 50; Comp.Exhs. 1 and 8A.

~° Tr. at 51, 52; Comp.Exhs. 1 ,8B, and26.

~‘ Tr. at289 - 91; Comp.Exh. 26.

92 Comp.Exh. 26.

~° Tr. at52; Comp.Exh. 8C.

~ Tr. at291 - 92; Comp. Exh. 27.

~ Comp.Exh. 27.

96 Tr. at 52; Comp.Exh. 8D. Note: thequestionin thetranscriptindicates1999; however,

theanswerby thewitness,andtheexhibit refersto 1990. 1999appearsto be a typographical
error,or amistatementby AssistantAttorneyGeneralCohen.
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1992, SVAfailed to submit their DMRfor the month of July.97

If SVA submittedtheirDMRs, theyweresometimeslate,or false.98For example,SVA did

not submittheirDecember1990DIVIR, which was due January 1991, until April 25, 1991.~~Like

mostofSVA’s DMRs, it wassignedand certified by Richard J. Frederick.’°° Other than the date

SVA put on theDecember1990DMR, thedatais identicalto thedataSVA submittedon its

November1990DMR.’°’ TheNovemberandDecemberDMRs alsolook identical.’°2

SVA’s January1991DMR, signedandcertifiedby RichardFrederick,wasdueFebruary

15, 1991.103 The Illinois EPAdid not get it until April 25, 1991.104 The Illinois EPAreceived

SVA’s February1991 DMR beforereceivingSVA’s JanuaryDMR: February28th.’°5Otherthan

thedatesRespondentswrotein, thedatain the JanuaryandFebruary1991 DMRs areidentical.’°6

~ Tr. at 53; Comp.Exh. 8F.

98 Tr. at 37-41;Comp.Exhs. 1,2, 3,4, 5 and 8.

~ Tr. at 37; Comp.Exhs. 1, 3 and8D.

‘°° Tr. at37; Comp.Exh. 3.

‘°‘ Tr. at37, 38; Comp.Exhs.2 and3. Note: the line ofquestioningrelatedto
Complainant’sExh. 2 is missingfrom thetranscript.It shouldappearapproximatelyattheend of
page36 beforethequestionsrelatedto Complainant’sExh. 3. Comp.Exh. 2 wasadmittedinto
evidenceandquestionslinking Comp. Exhs.2 and3 arein thetranscript.

102 Tr. at38, 39; Comp.Exhs.2 and3.

~03Tr. at39; Comp.Exh. 4.

104 Tr. at39; Comp.Exh. 4 and8E.

105 Tr. at 39; Comp. Exh. 4, 5 and 8E.

106 Tr. at 40; Comp. Exh. 4 and 5.
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Otherthanthedates,thecopiesof theJanuaryandFebruary1991DMRs appearidentical.’°7

Mr. Garretsonexplained,therearemanyvariablesthatcaneffectstormwater

discharges.’°8Weather,samplingprocedures,andtestingproceduresarethetypesofvariablesthat

canresultin differentvaluesreportedondischargemonitoringreportforms.’°9Therefore,it is

very unusualfor theIllinois EPAto getDMRs from thesamecompanywith identicalscientific

datatwo monthsin arow.”°

SomeDMRs submittedby SVA indicatedviolationswith theirNPDIES permit discharge

limits.’1’ SVA’ sNPDESpetmit lists stormwaterdischargeconcentrationlimits for total

suspendedsolids (“TSS”).”2 TheTSSconcentrationlimits are 15 milligramsper liter (“mg/l”) as

a 30 dayaverageand30 mg/l asadaily maximum.”3

TheAugust1991 DMR signedand certifiedby RichardFrederickandsubmittedto the

Illinois EPA for SVA indicateda30 dayaverageconcentrationfor TSSto be 55 mg/i.’14 Thesame

DMR indicateda dailymaximumconcentrationfor TSSto be 55 mg/l.”5

‘°7Tr.at40; Comp.Exh. 4 and5.

‘°8Tr.at 41.

‘°9Tr.at41.

110Tr. at 40,41.

‘~‘ Tr. at 53 -58; Comp.Exhs. 1, 9, 10, 11, 12, 13, 14, 15, 16 and 17.

112 Tr. at 53; Comp.Exh. 1.

“~ Tr. at 53; Comp.Exh. 1.

1~4Tr at 54; Comp.Exh. 9.

115 Tr. at 54; Comp.Exh. 9.
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TheSeptember1991 DMR form submittedby SVA indicatedtheirstormwaterdischarge

hada30 dayaverageconcentrationfor TSS of25 mg/i.”6

SVA’s October1991 DMR form reporteda30 dayaveragefor TSS of4l mg/l.”7 The

daily maximumconcentrationfor thesamereportingperiodofTSSin SVA’s stormwater

dischargewasalso41 mg/i.”8

In February1992,the30 dayaverageconcentrationof TSSdischargedfrom SVA’s site

was 18 mg/l.”9

SVA reportedtheir30 day averageTSSconcentrationin November1992was22 mg/i.’20

ForDecember1992,SVA reportedon theirDMR thattheir30 dayaverageTSS

concentrationin thestormwaterdischargewas24 mg/i.’2’

TheDMR form SVA submittedfor May 1993 indicatedaTSS30 dayaverage

concentrationof24 mg/l.122

TheDMR SVA submittedfor June1993indicatedaTSSstormwaterconcentrationlevel

for the30 dayaverageof 35 mg/i.’23 In thesameDMR SVA reportedtheir daily maximum

116 Tr. at54, 55; Comp. Exh. 10.

“7Tr. at55; Comp.Exh. 11.

118 Tr. at55; Comp.Exh. 11.

“~ Tr. at55, 56; Comp. Exh. 12.

‘20Tr. at56; Comp.Exh. 13.

12~Tr. at56; Comp.Exh. 14.

122 Tr. at56, 57; Comp. Exh. 15.

123 Tr. at57; Comp.Exh. 16.
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concentrationfor TSSwasalso35 mg/i.’24

SVAalso submitted a DMRfor April 1995.125SVAreported theirstormwaterdischarge

containeda30 dayaverageconcentrationfor TSSof 126 mg/i.’26 SVA alsoreportedtheirdaily

maximum concentration for TSS in April, 1995, was 126 mg/l.’27

The30 day averageconcentrationfor stormwaterdischargesSVA reportedin theDMR

form submittedto theIllinios EPA forAugust,September,andOctober,1991;February,

November,andDecember,1992;Mayand June,1993; andApril, 1995werein excessof the

concentrationlimits allowedin theirNPDES permit.128Thedaily maximumdischarge

concentrationSVA reportedfor AugustandOctober1991,June1993, andApril 1995 alsowere

in excessoftheconcentrationlimits allowedin theirNPDESpermit.’29

TheNPDESpermittheIllinois EPA issuedto SVA setthe effluent limitations.’30The

permit expiredon March 1, 1991.131To renewtheNPDESpermit,SVA hadto reappiywith the

Illinois EPA 180 daysbeforeMarch 1, 1991 - 180 daysbeforethepermit expired.’32SVA did not

124 Tr. at 57;Comp. Exh. 16.

125 Tr. at 57; Comp. Exh. 17.

‘26Tr at57, 58; Comp.Exh. 17.

127 Tr. at57, 58; Comp.Exh. 17.

128 Tr. at53 -58; Comp.Exhs. 1,9, 10, 11, 12, 13, 14, 15, 16 and 17.

129 Tr. at53-58;Comp.Exhs. 1,9,11,16 and 17.

130 Comp.Exh. 1.

‘~‘ Tr. at27and 41; Comp. Exh. 1.

132 Tr. at41, 42; Comp.Exh. 1. Therenewalapplicationwasdueapproximately

September,1990.
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reapplyfor theirNPDESpermit 180 daysbeforeMarch 1, 1991.133 SVA did not applyto renewat

ally timewhile thepermitwasin force.’34TheIllinois EPA did notreceiveSVA’ s permit renewal

applicationuntil monthsafterthepermit hadalreadyexpired.’35

TheIllinois EPAreceivedSVA’s permit renewalapplicationJune5, 1991 136 It was

submitted,signedandcertifiedon June3, 1991by Edwin L. Frederick,Jr.,PresidentofSVA.’37

SincetheNPDESpermit expiredin Marchof 1991,theIllinois EPA’s ComplianceAssurance

SectionsentaComplianceInquiryLetterto SVA in April.’38 TheletterrequestedSVA submitthe

permitrenewalapplicationdirectlyto theComplianceAssuranceSectionratherthanthePermit

Section.’39OnMay7, 1991,EdwinFrederickadmittedin a letter to theIllinois EPAthat SVA was

requiredto haveanNPDES permit.’4°

Respondentsrepeatedlyviolatedrequirementsspelledout in theirNPDES permit. In

addition,Respondents,who admittedthattheywerelegallyobligatedto renewtheirNPDES

permit, failed to do so in atimely mannerandcontinuedto dischargeinto watersof thestate.

‘~‘ Tr. at 42; Comp. Exh. 6.

~ Comp.Exhs. 1 and6.

~ Comp.Exhs. 1 and6.

136 Tr. at42; Comp. Exh. 6. Note: SVA’s permitrenewalapplicationwas inCompete.The

Illinois EPA hadto requestadditionalinformationfrom SVA. TheIllinois EPAreceivedthe
additionalinformationfrom SVA onJanuary7, 1992. SeeComp.Exh. 7.

‘~ Tr. at42; Comp. Exh. 6.

‘38Tr. at42 - 46; Comp.Exh. 6.

~ Tr. at42 - 46; Comp.Exh. 6.

140 Tr. atpp. 456-59; Comp.Exh. 29
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C.

ARE RESPONDENTSSAMPLES REPRESENTATIVE OF DISCHARGE?

Respondents’NPDESpermit alsorequiredthat samplesbe takenfrom apoint

representativeof theeffluent discharge.’4’To complywith this requirementRespondentsmust

maintainan accessibleeffluent samplingpoint.’42

Mr. Kallis notedin an August9, 1991 Illinois EPA memothatSVA was out of

compliancewith its 1986NPDESpermitbecauseSVA hadno representativesamplingpoint in

o~derto grabstormwaterfor testing.~ A representativesamplingpoint is neededin orderfor an

NPDESpermitteeto grab samplesto ensurecompliancewith theNPDESpermit. It is also

necessaryfor theIllinois EPAto grabsamplesfor confirmationthatthepermitteeis meetingthe

NPDESpermit limits. ‘~“

Attachedto theAugust9, 1991 memois aJune4, 1991 memo.’45 TheJune4, 1991 memo

describesMr. Kallis’ May 21, 1991 inspectionof SVA in which Mr. Kallis wasat SVA trying to

to determinewhetherSVA hadyet installedarepresentativedischargesamplingpoint. 146 During

that inspection,Mr. Kallis had aconversationwith theFrederickbrothers.Mr. Kallis explained

his purposefor the inspection,but theFredericks’tempersflaredandtheybeganyelling

‘~‘ Compl. Exh. 1, SpecialCondition 1.

142 Compl. Exh.s1, 19, and20.

143 Tr. atpp. 137-138,145; Comp.Exh. 19 atp. 1.

‘44Tr.atp.138

“s Tr. atp. 138; Comp.Exh. 19, June4, 1991 memo.

146 Tr. atpp. 139-140;Comp. Exh. 19, June4, 1991memo.
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obscenitiesat Mr. Kallis.’47 Mr. Kallis left SVA in orderto avoidaconfrontation.’48Mr. Kallis

neversawan effluent samplingpoint on May21,1991. ~

While SVA operatedunderthe 1986NPDES permit,SVA did nothavean accessible

representativesamplingpointfrom whichto grabsamples.’5°This is true for thetimeperiodSVA

hadaNPDESpermit, May4, 1986,throughat leastMay21, 1991.’~’

D.

RESPONDENTSALSO CAUSEOR ALLOW WATER POLLUTION

In addition to the repeated violations of their NPDESpermit,Respondentsalsocauseor

allowwaterpollution from theirGrayslakesite.152

1. OFFICE OF EMERGENCY RESPONSECALLED TO THE SCENE

From December 1994 through April 1995, theIllinois EPA’s Office ofEmergency

Response and other agencies investigated oil releases in the Avon-Fremont Drainage Ditch just

eastofthe SVA site.’53

Donald Kiopke has worked for Illinois EPA sinceMarchof 1980; since1984hehas

147 Tr. at pp. 139-40; Compl. Exh. 19, June 4, 1991 memo. Mr. Kallis furtherexpresses

his concernaboutthehostility heexperiencedfrom theFrederickBrothersin his August 9, 1991,
memoto MargaretHoward(Compl.Exh. 19) wherehe speciallyrequeststhat any section31
meetingbe held in Springfield,or at theAttorneyGeneral’sOffice.

148 Compl. Exh. 19, June 4, 1991 memo.

149 Tr. atp. 142

‘50Tr. atp. 145

‘~‘ Compl. Exh.s 1 and 19.

152 Compi. Exh. 34 and Resp. Exh. 6.

153 Tr. at 233; Compi. Exh.s 22, 23, 24, 25, 34, p. 14.; Resp. Exh. 6.
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workedfor theillinois EPA’s OfficeofEmergencyResponse’sEmergencyResponseUnit.154

Themissionof theEmergencyResponseUnit is to protectthepublic health,safety,andthe

environmentwith respectto emergenciesdealingwith chemicalsandpetroleum.’55For example,

theEmergencyResponseUnit will respondto oil orpetroleumdischargesinto bodiesofwater.156

Mr. Kiopke hasrespondedto hundredsof emergencysituations;approximatleyfifty percentof the

emergenciesherespondedto dealtwith oil orpetroleumreleases.’57Mr. Klopkeoften

investigatesoil spillswith investigatorsfromtheU.S. EPA.’58

Mr. Klopke is familiarwith SVA, the~AvonDrainageDitch, andtheareaaroundSVA

becausehe inspectedthoseareason April 19, l995.’~~KenSavage,alsofrom theIllinois EPA’s

Office ofEmergencyResponse,andBetty Lavis, theon-scenecoordinatorfor theU.S. EPA, were

with him thatday.’6°Whenhe got to thesite,he immediatelysawtheoil sheenon thesurfaceof

theAvon-FremontDrainageDitch andnoticeda strongpetroleumodor.’6’ Ms.Lavisnotedfree

productbubblingup in thefarm field drainagetile directlyeastofSVA betweenSVA’s property

154 Tr. atp. 213-215;the EmergencyResponseUnit wasformerlyknownastheOffice of

ChemicalSafety.

~ Tr. at214.

‘56Tr. atp. 214

‘57Tr. atp.215

158 Tr. at 219-220.

‘59Tr. atp.218-219,221-222.

‘60Tr atp. 223, 227-228;Comp. Bxh. 25 atp. 1.

161 Tr. atp. 222
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and the Avon-Fremont Drainage Ditch.’62 Mr. Klopke also crossed a bridge over the Avon-

FremontDrainageDitchdownstreamfrom wherethefarm drainage tile feeds into the Ditch.’63

From thebridge,hecouldseeandsmell dieselfuel.’64 Basedon his training and experience,the

sheenandodorindicatedto Mr. Klopkean oil orpetroleumrelease.’65

Mr. Kiopkerecalledseeingabovegroundstoragetankson theSVA siteduringhis

inspection. Givenhis experience,Mr. Klopke knewthat a largefacility suchasSVA probably

hadleakingundergroundstoragetanksthatmight havebeenacontributingfactorto the oil in the

Avon-FremontDrainageDitch.’66 However,on April 18, theFrederickbrothersdeniedthatthere

wereanyundergroundstoragetanksat SVA.’67

Mr. Kiopke alsovisited thenearbylandscapingbusiness,Mitch’s GreenThumb,thatday

andsawno oil there.’68 In fact,Klopkecouldnot identify anyotherresponsiblebusinessesor

facilities for the oil in theAvon-FremontDrainageDitch otherthanSVA.’69

162 Comp.Exh. 25 atp. 1. Resp.Exh. 6 includesaPollutionReportfrom Betty Lavis sent

to RespondentsEnvironmentalConsultantJamesHuff datedJune13, 2000.ThePolRepnotes
that“[i]n April 1995, apetroleumreleaseoccurredfrom theSVA site into theAvon-Fremont
Drainageditch. U.S. EPA OSC Betty Lavis coordinatedacleanupoftheAvon-FremontDrainage
ditch andtracedthereleasebackto a leakingundergroundheatingoil tankon theSVA site.”

163 Tr. at223 - 24.

‘64Tr. atpp. 223-24

165 Tr. atp. 222

‘66Tr. atp.226

167 Comp. Exh. 25 atp. 1.

‘68Tr. atp.224

169 Tr. atpp. 224-226
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BettyLavis oftheU.S. EPA preparedaPollutionReportor “PolRep” on May3, 1995

describinghervisit to SVA on April 18, 1995with Mr. Kiope andKenSavageandApril 25th.17°

ThePoiRepindicatesthattheU.S. EPAwassuccessfulin determiningthatthesourceof the

petroleumreleaseinto theAvon-FremontDrainageDitchwasSVA.’7’ OnApril 1
8

th, Richardand

LanyFredericktoldher therewereno underground,or abovegroundstoragetanksin useon their

property.172In thePoiRep,Ms. Laviswrote thaton April 25, 1995,shehadplannedto do

additionalsamplingat SVA, but shewasmet atthesitebytheFrederickbrotherswhosaidthat

theyfounda leakandwould addresstheproblem.’73Ms. Lavis reiteratesherfindings andSVA’ s

responsibilityforthe 1995oil releasein theAvon-FremontDrainageDitch in a2000PolRep.’74

Theleakthat theFredericksdiscoveredseemedto befrom a 2,000gallon underground

storagetankattheSVA property.’75 Ms. Lavis alsonotedthepossibilitythat “dueto past

practices”atSVA theremayhavebeenapooi of oil underSVA contributingto thecontinuing

releaseofoil from SVA into thefarmtile leadingto theAvonDrainageDitch.’76The 1995

PoiRepmentionsthe2000gallon storagetank - but it alsomentionsthepossibilitythattheremay

‘~°Tr. at p. 227; Comp. Exh 25. Note that in Exhibit 25, U.S. EPAabbreviates Skokie

ValleyAsphaltas“SVAC”.

‘~‘ Tr. atp. 228; Comp. Exh. 25.

172 Compl.Exh. 25.

~ Tr. atpp. 228-231;Comp. Exh.25 atp.2.

‘74Resp.Exh. 6.

‘~ Compl.Exh. 34.

176 Tr. atp. 232; Comp.Exh. 25 atp. 3.
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iDe additionalproductunderthepropertythatmightbecontributingto therelease.’77

2. FIELD INSPECTOR ASSISTSWATER POLLUTION INVESTIGATION

Chris Kallis, theIlliniois EPAFieldInspectorfamiliarwith SVA, alsoassistedin theoil

release andwaterpollutioninvestigationattheAvon DrainageDitch in 1995.

In response to the ongoing investigation as to contaminants that SVAwas discharging into

theAvon-FremontDrainageDitch, on March 1, 1995,Mr. Kailis took samplesfrom thepoint

wherethefarmdrainagetile dischargedinto theDitch.’78 While Mr. Kailis collectedthatsample,

he observedaconcentratedheavyoil sheencoming from thefarm drainagetile and downstreamin

theAvon-FremontDrainageDitch.’79 Duringthetime hecollectedthesamples,henoteda

petroleum-basedodornearthecollectionpointcoming from thefarm drainagetile.’80 Mr. Kallis

did not seeany signof oil, greaseor any contaminantin theAvon-FremontDrainageDitch

upstreamfrom thedrainagetile.’8’

Mr. Kallis usedstandardproceduresfor collectingthesamples,andthosesampleswere

analyzedatthe laboratoryfor organicsandpesticides.’82Theresultsoftheanalysisrevealed

‘77Tr. atp. 232; Compi.Exh. 25.

178 Tr. atpp. 151-152;Comp.Exh. 21; Comp.Exh. 32 illustratestheapproximatelocation

ofKallis’ sample,just northof thetwo P’s.

‘79Tr. atp. 154-155

‘80Tr. atp. 156

181 Tr. at p. 154

182 Tr. at p. 151-153, 155; Comp. Exh 21
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concentrationsof oil at664 mg/l.’83 The maximum oil concentration allowed is 15 mg/i.’84

OnMarch22, 1995,Mr. Kallis returned to SVAfor anotherinspectionandprepareda

memodocumentinghis inspection.’85 Onthatday,Mr. Kallis spoketo RichardFrederickand

againobservedoil in theAvon-FremontDrainageDitch coming from the farmdrainage tile.’86

Mr. Kallis’ reportofhis March22, 1995visjt to SVA andthesurroundingareacontained

a summaryofrecentinspectionsby theIllinois EPA EmergencyResponseUnit andtheillinois

EPA Field OperationsSection.’87OnDecember23, 1994,January5, 1995,March 1, 1995, and

March 9, 1995,Illinois EPApersonnelobservedanoily dischargefrom thefarmdrainagetile

discharginginto theAvon-FremontDrainageDitch.’88 On all ofthoseoccasions,therewasa

dieselfuel odorpresentandavisible oil sheenon thewaterin theDitch.’89

This 1995waterpollution investigationattheAvonDrainageDitch eastof SVA’s

propertywasnot thefirst onefor Mr. Kallis ortheIllinois EPA.’9°For example,heinvestigateda

similarwaterpollution complainton March 3, 1987.’~’TheIllinois EPAreceivedacitizen

183 Tr. at pp. 155-156; Comp. Exh 21; Comp. Exh 23. The maximum allowable

concentration for oil is 15 mg/i. 35 Ill. Adm. Code 304.124(c).

184 35 Ill. Adm. Code304.124(c)and304.105.

185 Tr. atp. 157-158;Comp.Exh. 22.

186 Tr. at p. 158, 160; Comp. Exh. 22.

187 Compl. Exh. 22.

188 Compi. Exh. 22.

~ Comp. Exh. 22 at p. 2-3.

190Tr. at 149; Compl. Exh.s 18, 19 (June 4, 1991, memo), 22, and 24; Resp. Exh. 6.

191 Tr. at 149; Compi. Exh.s 18, 19 (June 4, 1991, memo), 22, and 24.
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complaintofoil in theAvon-FremontDrainageDitch listing SVA asthepossiblesource.’92Kallis

tracedtheoil contaminationin theditch to theSVA site.’93SVA waspumpingcontaminated

‘water from theirlagooninto amanholethat ultimatelydischargedthroughadraintile into the

Avon-FremontDrainageDitch.’94

Mr. Kallis andotherswitnessedanddocumentedinstancesofwaterpollution causedor

allowedbyRespondentsin violation of theAct andtheBoard’sregulationsoveraperiodofyears.

All of therespondentsshouldbe held liable forthewaterpollution violationin 1994 and1995.

3. RESPONDENTSFINALLY INVESTIGATE THEIR OWN SITE!

Finally, afterbeingaskedabouttheoil discharginginto theAvon-FremontDrainageDitch,

in April of 1995, theFrederickbrotherscontactedan environmentalengineer.’95Theycontacted

JamesHuff (“Huff’) ofHuff andHuff, Inc.’96 Heis an environmentalconsultantandalicensed

professionalengineer.’97Initially, RespondentsexplainedthattheyneededHuff’s servicesbecause

theUnitedStatesEnvironmentalProtectionAgency(“USBPA”) wasconductinga 104(e)

investigation of their site.’98 The USIEPA had Respondents’ site on their Comprehensive

EnvironmentalResponse,Compensation,andLiability Act (“CERCLA”) list becauseof anearlier

192 Compl. Exh. 18.

~ Tr. at 149; Compl. Exh. 18.

194 Tr. at 149-50;Compl.Exh. 18.

195 Tr. at 335, 347.

‘96Tr. at 334-335.

‘97Tr. at 334.

198 Tr. at 336 - 37.
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releaseto theenvironment.’99TheUSEPAinspectionrelatedto theearlierenvironmental

release.20°

After thefirst conversation,Huff agreedto meettheFredericksatthe SVA site the

following week.20’However,beforethatmeetingevertookplace,Huff receivedanothercall from

oneoftheFrederickbrotherson Saturdaymorning,April 22, 1995•202 Heexplainedto Huff that

Respondentshadbeenexcavatingon theirpropertyandfounda draintile.203 WhenRespondents

openedthedraintile, therewasavisible sheenoroil on thewater.204Theyagreedthatfor now

Respondents should pull out partof the drain tile andbackfill that areawith aclaytypesoil to

stop the flow, andfirst thingMondaymorningreporttheoil spill releaseto theUSEPA.205

Thedraintile flowed towardtheAvon-FremontDrainageDitch.206It wasimportantto stop

theflow from thedraintilebecausesinceDecember1994,therehadbeenan oil sheenreported

intermittentlyon theAvon-FremontDrainageDitch.207Theybelievedthedraintile on SVA’s site

‘99Tr. at 337 - 38; Comp.Exh. 34,Appendix C; Resp.Exh. 6.

200Tr. at337-38.

201Tr.at338-39.

202Tr at 339, 347; Comp.Exh. 34,p. 14.

203Tr. at339-40.

204Tr. at 339-40.

205 Tr. at 340.

206Tr. at 341; Comp.Exh. 34.

207Tr at 340 - 41; Comp.Exh. 34, p. 14- 16.
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wastheoneconnectedto theAvon-FremontDrainageDitch.208Theywantedto plug thedraintile

in orderto stop theflow ofoil to theAvon-FremontDrainageDitch.209

WhenHuff went to the SVA siteafewdayslater,heobservedtheconditionoftheAvon-

FremontDrainageDitch andthenewlypluggedfarm drain tile.210Hesawabsorbentboomsplaced

in theAvon-FremontDrainageDitch byUSEPAcontractors.21’Hesawan oil sheennearwhere

theboomswerealreadyin place.212Andhe observedthat theoil sheendid not existaftertraveling

a mile downstreamfrom wherethefarmdraintile emptiedinto theAvon-FremontDrainage

Ditch.213A seriesofboomshadbeeninstalledat thepointwherethedraintile emptiedinto the

Avon-Fremont Drainage Ditch.214 Though therewassomeoil in this area,it wasnot apparentthat

oil wasstill flowing outof thedraintile sinceit was alreadyplugged.2’5 In termsoftheportionof

thedrain tile on SVA’s property,Huff notedthat thesoil hadbeendisturbedin thearea,thedrain

tile hadbeenplugged,andthesoil broughtbackto grade.216

208 Tr. at 340 - 41; Comp.Exh. 34,p. 14 - 16.

209 Tr. at 340 - 41; Comp.Exh. 34,p. 14 - 16.

210 Tr. at 348.

211 Tr. at 348; Comp.Exhs.33C, 34, p. 14.

212 Tr. at348.

213 Tr. at 348 - 49.

214 Tr. at 349 - 50; Comp.Exh. 33B,upperright handcorner.

215Tr.at349-50.
216Tr. at 352. SeealsoComp.Exh. 34, p. 14: In November,2000,Huffpreparesa“Site

InvestigationandWork Plan” whichhepreparedfor SVA andsubmittedto theIllinois EPA. In
it, henotesthaton “April 22, 1995, SkokieValley locateda field tile exiting its propertyin the
northeastcorneroftheproperty.(SeeFigure2 - 1). A 50 foot sectionof thedraintile was
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On April 25, 1995,Respondentsexcavateda trenchon SVA’s propertytrying to again

locatethedraintile.217Huff observedoil in thecenteroftheexcavatedtrench.218

OnApril 28, 1995Respondentsdiscoveredthatoneoftheirheatingoil tanksfor oneof

their buildingson thewestside oftheirpropertycontainedwater.219Waterin theunderground

storagetankindicatedapotentialholein thetankspiping or thetankitself.22°Theyreporteda

leakingundergroundstoragetank incidentto IEIVIA, theIllinois EmergencyManagementAgency,

andspeculatedthattheheatingoil from thetankwasthesourceoftheoil in theAvon-Fremont

DrainageDitch.22’

Also on April ~ Huffrecommendedto Respondentsthattheypurchasebetterboomsfor

theAvon-FremontDrainageDitch to protecttheenvironment.222Respondentspurchasedother

boomsandassumedresponsibilityfor theoil boomson theAvon-FremontDrainageDitch from

theUSEPA.223

Huff’s workat thesite for Respondentsdid notstop in April 1995,with thebetterboom

recommendationanddiscoveryof theleakingundergroundstoragetank; it continuedovereight

removedandbothendswerepluggedwith clay soil. As ofthis date,all knownSkokieValley
dischargesthroughtheAvon-FremontDrainageDitch stopped.”

217 Comp.Exh. 34, p.14.

218 Comp.Exh. 34, p. 14.

219Tr. at363 -64.

220 Tr. at 364.

221 Tr. at363 - 64, 367 - 68; Comp.Exh. 34, p. 14-15.

222 Tr. at351.

223 Tr. at351 -52; Comp.Exh. 34, p. 14.
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yearsto thisday.224For example,afterreportingtheleakto IEMA, Huff beganmaking

arrangementsto havethetankremoved.225A seriesof testpits ortrenchesweredug on thesiteto

seeif therewasevidenceof anyoil orpetroleumsitting on thegroundwater.226Onetestpit was

dug on thesouthsideofSVA’s propertyeastofaformerdieselandgasolinefuel island.227It was

thegeneralvicinity wherea formergasolineundergroundstoragetankwaslocated.228Oil and

waterwerepresentin thetestpit atthesiteofthe formerpumpisland.229

After havingtheleakingundergroundstoragetankremoved,Huff determinedthat the

releaseofheatingoil wasminor.230Oncehe learnedtheheatingoil releasewasminor,Huff no

longerbelievedtheleakingundergroundstoragetankwasthesourceofthedischargeinto the

Avon-FremontDrainageDitch.23’ Huff now thoughttheoil sheenon theAvon-FremontDrainage

Ditch from late 1994 throughApril 1995wascausedby oneor moreitemson thesouth sideof

224 Tr. at 368, 389 - 90; Comp.Exh. 34.

225 Tr. at 368; Comp.Exh. 34, p.14
- 15. Eventuallythreeundergroundstoragetankswere

removedfrom thesite.Tr. at 368 - 69. Seediagram,Compi.Bxh. 31.

226 Tr. at 363, 383; Comp.Exh. 34, p. 15.

227 Tr. at 383; Comp.Exh. 34,p. 15.

228 Tr. at 383.

229 Tr. at 383; Comp.Exh. 34,p. 15. The former fuel islandor gaspumpswerelocated

and aredrawnin the southeast(lowerright hand)cornerofthesitenearthepluggeddraintile
thatleadsto theAvon-FremontDrainageDitch. See,for example,Huff’s diagramsin Comp.
Exh. 34, Figure 2-1, p. 9; Figure3-3,p. 22; andFigure4-7,p. 56.

230Tr at385, 418; Comp.Exh. p. 13 and 14.

231 Tr. at 385 - 86; Comp.Exh. 34, p. 14.
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Respondents’property.232Thepossiblecausesor itemsweretheformerundergroundgasoline

storagetank,a fill line from abovegroundstoragetanks(“AST”) that wentoverto thesamefuel

pumpisland,or a line thatwentfrom hotmix asphaltto an undergroundstoragetank.233

After extensivework on theSVA site,Huff concludedthat”. . . thereleaseto Avon-

FremontDrainageDitch wasattributedto theabandonedgasolineanddiesellinesfrom theASTs

to the formerpumpisland. “234

IV. WHAT IS RESPONDENTS’ DEFENSE

TO VIOLATING THEIR PERMIT AND CAUSING WATER POLLUTION?

Whatis SVA’s defense?What is theFrederick’sbrothersdefenseto repeatedlyviolating

theirNPDESpermitandcausingor allowingwaterpollution?After eight yearsof litigation this is

afair question.It seemsthatRespondentsdefense,affirmative orotherwise,is thatit is unfairto

bring an enforcementaction againsttheFredericksindividually becausetheviolationsoccurredso

long agoandthePeopleshouldbeprohibitedfrom enforcingIllinois environmentallaw. In other

words,eventhoughthe law placespersonalliability on corporateofficerswho areinvolved in

violationsoftheAct, orhadtheability and authorityto controltheactsor omissionsthat gaverise

to theviolation, theFredericksshouldbe excused.235

Their affirmative defenseis foundin “Respondent’sAnswerandAffirmative Defenseto

232 Tr. at 386 - 87.

233 Tr. at 386 - 87; Comp.Exh. 34,p. 14.

~ Comp.Exh. 34, p. 14.

235 Peoplev. C.J.R.Processing,Inc., eta!., 269 Ill. App. 3d 1013,647 N.E.2d1035 (3d

IDist. 1995).
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Complainant’s Second Amended Complaint.” Following a Motion to Strike or Dismiss

:‘~fL.mi~tiveDefensesandaJune5, 2003,BoardOrder,Respondents’affirmative defenseis:

Underthedoctrinesoflachesandequitableestoppel,theComplainantsshouldnotbe
allowedto amendits Complaintto includeRespondentsEdwinL. Frederick,Jr. and
RichardJ.Frederick,asRespondentsandtheseRespondentsshouldnotbe requiredto
respondto saidComplaint.

Theviolationshappenedlongago,so it is unfair to nametheFredericks,andthePeopleshouldbe

prohibitedfrom enforcingenvironmentallaws.

TheRespondentsalsoinsertotherinferencesinto therecordwhich might beconfusedas

defenses.First, we triedto takecareoftheDMR issuelong agosothatis not anissue.Second,

hadwenot causedor allowedwaterpollution in 1994/95,thePeoplewould nothavesoughtto

enforcetherepeatedNPDESviolations.And third, sincethedraftNPDESpermit basedon our

late renewalapplicationthatwasneverissuedhaddifferentconditions,theviolationswhile our

permitwasin forcearenotviolations.Thesearenotreallydefenses.

First, mailing DMRs backandforthyearsaftertheyweredueto theIllinois EPA doesnot

correctpastreportingviolations.236TheAct andBoardregulationsrequirecompliancewith the

reportingrequirementsof thepermit. SpecialCondition 19 of Respondents’permitprohibits

Respondentsfrom filing falsereportswith theIllinois EPA. It is theDMRs received,ornot, atthe

liii nois EPA that determinestheviolations. Copiesof otherdocumentsthat do not indicatethey

wereeverreceivedby theIllinois EPAaremeaningless.

Second,Respondentsarechargedwith causing,or allowingwaterpollution in 1994/95.

Theoriginal Complaintwasfiled in thefall of 1995. It only includedNPDESpermit andDMR

236Resp.Exh.s1,2,3,4and5.
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violations.Theoriginal Complaintwaslater amendedto addthewaterpollutioncountagainst

Respondents.ThePeopleoftheState of Illinois originally brought this enforcement action against

RespondentsbecauseoftheseriousandrepeatedNPDESpermitviolations.It was only afterthe

casewasstartedthat thePeopleaddedthewaterpollution count.

And third, thefact thatadraftpermitwaspassedaroundlong afterRespondentsNPDES

permit expiredis irrelevantin termsoftheviolations committedwhile thepermitwasin effect.

Respondentswererequiredto complywith thetermsoftheirpermitwhenit was in force.They

did not. Respondentsrepeatedlydischargedtoo muchTSSin violation oftheirpermit.Who

knowswhattheconcentrationlimits wouldhavebeenhadRespondentsmaintaineda

representative accessible sampling point. Do not forget,Respondentsdecidedwhereandwhento

take the samples.

All these inferences Respondents try to assert as defenses fail just as their affirmative

defensefails. This casewasfiled in 1995. Edwin Frederick wasPresidentof SVA. Richard

FrederickwasVice President.Togethertheyran thedayto day operationsofthecorporation.

Togethertheycommunicatedwith theIllinois EPA. Togethertheyconsultedwith andretainedan

environmental engineer to address their water pollution violation.All this wasbefore,orduring

1995.

TheFredericksknewofthis litigation. Theyweregoing to be thewitnessessincethey

weretheonesdealingwith theIllinois EPA and signingalmost every document submitted to the

Illinois EPA on behalfofSVA. During thecourseofthis litigation, in 1998,theFrederickssold

theirbusiness;theydissolvedtheircorporation.TheFredericksareresponsiblefor thedestruction

of thecorporaterecordsafterthesaleanddissolution.Underthesecircumstances,thedoctrinesof
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lachesandequitableestoppelmustfail. TheRespondents,all of them,haveno defenseto the

repeatedNPDES permitviolations andcausingorallowingwaterpollution.

V. ANALYSIS

Respondentsthinly veileddefensesall fail. Regardlessofwhethertheyareaffirmative, or

not, thefactsremainthesame:RespondentsrepeatedlyviolatedtheirNPDES permit andcaused

or allowedwaterpollution.237With no defensesleft for Respondents to assert, the issue becomes

whether the violations are unreasonable. Section 33(c) of the Act provides an analysis with a list

offactorsto helpdeterminewhetherRespondents’violationswereunreasonable.Section3 3(c)of

theAct, 415 ILCS 5/33(c) (2002),provides,in pertinentpart,asfollows:

In making its ordersanddeterminations,theBoardshall takeinto considerationall the
facts andcircumstancesbearinguponthereasonablenessoftheemissions,discharges,or
depositsinvolved including,butnot limited to:

1. thecharacteranddegreeof injury to, or interferencewith theprotectionofthe
health,generalwelfareandphysicalpropertyofthepeople;

2. the social and economic value of the pollution source;

3. the suitability or unsuitability of the pollution source to theareain which it is
located,including thequestionofpriority or locationin theareainvolved;

4. thetechnicalpracticalityandeconomicreasonablenessofreducingor eliminating
theemissions,dischargesordepositsresultingfrom suchpollution source;and

5. any subsequentcompliance.

Factor number 1: the character and degreeof injury to, or interferencewith the
protection of thehealth, generalwelfare and physical property of the people.

Factor number onecanbebrokendowninto two different analyses:onefor thetechnical

NPDESpermit violations,CountsI, II, III, andV; andonefor thewaterpollution violation, Count

237 See,for example,Compi. Exh. 34 andResp.Exh. 6.
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IV. Both analyses weigh against Respondents, but it is difficult to measure thedegreeofinjury

‘when referring to Respondents technicalviolations.

Respondents flied false reports by apparently photocopying~DMRs and submitting them to

the Illinois EPA. Respondents repeatedly failed to file DMRs. WhenRespondentsdid file DMRs,

theywereoftenlate andindicatedexcessTSS discharges.Throughoutthevalid permitperiod,

IRespondentsneverhadan accessiblerepresentativeeffluent samplingpoint.And they failed to

applyto renewtheirNPDESpermit on time andcontinuedto operatewithout one.Did

Respondentsfail to file DMRs andfile falseDMRs becausetheydid not takeortestsamples?Did

thetestresultsindicatesuchhigh levelsofTSS,or oils and greaseflowing into GraysLakethat

theychosenot to submitthem?How did theygetthesamples?Wheredid theytakethemfrom?

All theseviolations serveto underminetheNPDESprogramandpreventtheIllinois EPA from

doing its job - protectingtheenvironment.Only theRespondentsknow thedegreeof injury they

causedby notcomplyingwith theirpermitrequirements.

SVA dischargedpetroleum-basedproductsinto theAvon-FremontDrainageDitch, awater

ofthe StateofIllinois, manytimes.238SVA hada longhistoryofwaterqualityviolationsbefore

the1994/95AvonDrainageDitchpetroleumrelease.239Mr. Kallis, theIllinois EPAinspector,and

Mr. Huff, Respondents’own environmentalconsultant,spellout the longhistoryof citizen

complaintsaboutoil in theDitch andoil releasesfrom theSVA site.

TheAvon-FremontDrainageDitch flows throughapopulatedarea.Citizenswho lived

neartheAvon-FremontDrainageDitch weresubjectedto petroleum-contaminatedwaterand

238 See,for example,Compl.Exh. 34 andResp.Exh. 6.

239 See,for example,Compl.Exh. 34 andResp.Exh. 6.
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dieselodorsmanytimesovertheyears.TheFrederickbrothers,familiarwith thehistoryofthe

SVA site, asphaltplant, fuel island,andundergroundstoragetanks,nevertriedto cleanup their

sitebefore1995.By 1995, theirsitewasin suchdeplorableconditionthat eightyearslater, their

eiivironmental engineer is still working to clean it.

Wedo not know the degree of injury respondentscausedto thehealthandgeneralwelfare

of the people or to Grays Lake in termsoftheNPDESpermitviolations,but therepeatedTSS

violationsprovidean idea.Obviously,oil dischargingthrougha farmfield draintile intowatersof

thestateseverelycompromisesthehealthandgeneralwelfareofthepeople.Factornumber1

weighsheavilyagainstRespondents.

Factor number 2: the socialand economicvalue of thepollution source.

AlthoughRespondentsemployedpeople,andpaidtaxes,thesocialandeconomic value of

theirasphaltpavingbusinessshouldbeweighedagainsttheenvironmentalharmcaused.They

pollutedwatersofthestatewith oil and excesssediment.Thelives ofthecitizenswho live near

Grays Lake and the Avon-Fremont Drainage Ditch wereinterferedwith andadverselyaffected;

thecitizenshavethe Constitutionalright to ahealthfulenvironment.240In additionto the

environmentalharmandimpacton citizenscausedby Respondents’violations,theBoardshould

alsotakeinto accountthecostsincurredbythepublic.24’ Underthesecircumstances,factor

numbertwo shouldnot weighin favor ofRespondents.

240 Illinois Constitution,Article XI, Section 2.

241 For example,consideronly thewaterpollution violation in 1994/95.Personnelfrom

theIllinois EPA (OERandField Inspector)andUSEPAwentto thesitenumeroustimes overthe
5 monthperiod.TheUSEPAalsohadto hire acontractorto placeboomsin theAvonDrainage
Ditch.
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Factor 3: thesuitability or unsuitability of the pollution sourceto the areain which it
is located, including the questionof priority or location in the areainvolved.

This factor too is difficult to analyze.SVA andbeforethem,Liberty Asphaltwasatthe

site.Both businesseswereasphaltpavingbusinesses.Priorityof locationreally is not anissue

sincemostofthe landsurroundingSVA’s site is farmland.In otherwords, if Respondents

compliedwith theirNPDESpermit,did notdischargeexcessamountsofsediment,or pollutethe

surroundingwatersoftheState,thePeoplewouldnot takeissuewith thesuitabilityofSVA to the

area.The problem,ofcourse,arisesbecauseRespondentsdid not complywith theirNIPDES

permit requirements,did dischargeexcesssediment,anddid pollutewatersofthestate.Since

eachoftheseviolationswererepeated,andimpactedGraysLakeandtheAvonDrainageDitch on

morethanoneoccasion,thesuitabilityof locationmustweighagainstRespondents.

Factor 4: the technicalpracticability and economicreasonablenessof reducing or
eliminating the emissionsresulting from suchpollution source.

Factor four can alsobe broken down into two analyses.Onefor correctingthetechnical

NPDESpermit violations and one for preventingthe 1994/95Avon DrainageDitchwater

pollution incident.Beforethinking ofeachanalysesseparately,it is worthnotingthatRespondents

never claimed the cost of compliance was an issue. Respondents could affordto complywith the

environmental laws.

Was it technicallypracticableandeconomicallyreasonablefor Respondentsto submit

DMRs eachmonth,evenduring monthstheydid not discharge?.. . to createandmaintainan

accessibleeffluent samplingpoint? .. . to takestepsto limit their TSS concentrations?. . . or to

apply for their NPDESpermit on time? Of course it was. There is practically no cost associated

with complyingwith thepermitrequirementsexceptto pay for thewatersampletestandpostage
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lo mail in theDMR.

Wasit technicallypracticableandeconomicallyreasonablefor Respondentsto preventthe

waterpollution that occurredin theAvonDrainageDitch in 1994/95?Yes.JamesHuff could

haveadvisedto removetheundergroundstoragetanksthatwereno longerin useandto remediate

thesite. . . hadRespondentsbotheredto contacthim afterany ofthe otherearlierwaterqualityor

water pollution incidents.Respondentschosenot to takeany stepsto cleantheirsiteuntil 1995,

whenthe USEPAandtheIllinois EPAkept identifyingtheirpropertyastheonly possiblesource

of oil in theAvon-FremontDrainageDitch. EventhenRespondentsinitially deniedhaving

undergroundstoragetankson theirproperty.Thefix on all countswastechnicallypracticableand

economicallyreasonableforRespondents.This factorweighsheavilyagainstthem.

Factor 5: any subsequentcompliance.

Any subsequentcompliance?Yes. Respondentsflied someDMRs aftertheir permit

expired.However,theirpermit did expire,andit wasneverrenewed.Respondentscontinuedto

discharge from their site without a permit. Someof the discharges exceeded the TSS

concentration limits set by the original permit. And, eight years later, Respondents are still trying

to remediatethesiteby removingall theoil contamination.Therehavebeenno furtherreportsof

water pollution since Respondents plugged the drain tile on their property. Nevertheless, since

Respondentscontinuedto dischargewithout apermit andcontinueto remediatethesite, this

factormustalsoweighagainstthem.

Factors1, 3, 4, and5 weighheavilyagainstRespondents.Factors2 maynotweighagainst

Respondent,butdoesnot weigh in Respondentsfavor. Takingall the factsandcircumstancesinto

considerationwith thefactorslisted in section33(c),Respondentsrepeatedviolationsare
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unreasonable.

VI. CONCLUSION

WHEREFORE,Complainant respectfully requests that this Board find that Respondents

violated the Act as alleged in each count of the Second Amended Complaint, order Respondents

to immediatelyceaseanddesistfrom furtherviolationsoftheAct andBoardRegulations,assessa

civil penaltyagainstRespondents,assessComplainant’scostsandfeesin this actionagainst

Respondents,and suchotherrelieftheBoarddeemsappropriate.

PEOPLEOF THE STATEOF ILLINOIS,
exrel. LISA MADIGAN, Attorney
Generalof theStateofIllinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

ROSEMARIECAZEAU, Chief

Environmental Bureau

BY:
Mitchell L. Cohen
AssistantAttorneyGeneral

MITCHELL L. COHEN
BERNARD MURPHY
AssistantAttorneysGeneral
EnvironmentalBureau
188 W. Randolph St., 20th Floor
Chicago, Illinois 60601

(312) 814-5282/(312) 814-3908

I:\MLC\SkokieValley\ClosingBrief.wpd

48



CERTIFICATE OF SERVICE

I, MITCHELL COHEN, an Assistant Attorney General, certify

that on the
15

th day of January, 2004, I caused to be served by

placing in the U.S. Mail with appropriate postage a Motion for

Leave to File Instanter and The People of the State of Illinois’

Closing Argument and Post Trial Brief to the parties named on the

attached service list.

Assistant Attorney General

I \MLC\SkokieVa11ey\C1osAr9NotofFi1in~ wpd




