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REPLY TO REBUTALS TO BRIEF OF BYRON SANDBERGTHIRI) PART APPEAL TO PCB.

PetitionerBYRON SANDBERG submitsthis reply to rebuttalsof his thirdparty appealbasedon the

100 yearFloodPlain andPublic Health,Welfare andSafetyCriteria of the August
18

th, 2003 decisionof

the City of Kankakee,Illinois City Council (City) granting the applicationof Mr. Tom Volini who

operatesas town & CountiyUtilities, Inc andKankakeeRegionalLandfill LLC (T&C or Mr. Volini) for

sitingapprovalofanewpollutionfacility

NO REBIJTAL OF MY BRIEF WAS RECEWED FROM CITY OF KANKAKEE DESPITE

PHONE CALLS ASKiNG FOR IT. ACCORDiNGLY, THE CITY DII) NOT REFUTE MY

ARGUMENTS THAT THEY DII) NOT WEIGH THE MANIFEST WEIGHT OF EVIDENCE

APPROPRIATELY IN REGARD TO THE FLOOD PLAIN CRITERIA AND MISLEADING

TESTS.

I receivedno critique of my brief from the City of Kankakeedespitetelephonecalls to the city

askingfor suchacritique. Theywere simplyunableto refute my brief includingthefollowing points.

1. Thepicturesanddetaileddescriptionofflooding and the flood plain in my brief.

2. My referenceto the record of the movie and detaileddescriptionsof previousflooding in the

transcriptof theprevioushearingwhichwasmadeapartoftherecordof thisheaiing.

3. That they proceededwith two expensivehearingsdespitetheir city plannerMr. Sawyer being

notified by a copyof aletterfrom Illinois Departmentof NaturalResources(DNR) to theapplicant,(Mr.

Volini) statingthat Mr. Volini ~mustreceiveapermit from this office (DNR) prior to the initiation

of construction~ and directing that his finn ~sub4nitinformation providing specific details of the

proposedwork and an analysis demonstratingthat your proposedproject will meet the applicable

standardsof thePart3700 Rules. DNR statedthey hada copyof theplanfrom the applicationandstated

~theprojectdoesincludework within the floodway andrequiresapermit from this office prior to

the initiation of constniction” Basedon this letter, it wasobligationof the City of Kaithakeeto not

beginhearingsuntil an applicationwassubmittedthatmetthe DNRRuleswas submittedandapproved.

Even acity plannerwithout any landfill credentialsshouldhavebeen able to determinefrom the
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bare contentsof the letter that this landfill could not be constructedhereunless: (1) There wasno

work in the floodway and (2) An application was submitted and permit granted prior to

construction. Therefore the responsibility of the city was to require the DNR application to be

submitted andapproved before proceeding with any healing. It waswrongful for the city to hold

two hearings for a landfill application and plan contraryto DNR rules that cannotbe constructed

without a permit from DNR.

4. As a result of holding a hearing for a landfill application that they were informed could not

be constructed according to DNR part 3700 Rules. the City of Kankakee causedthe Pollution

Control Board the expenseof Iwo hearings and the researchupon which their decisionwas based.

The City causedthe Citizengroup CRIME to expend$17,000for expertStuartCravens, Minnie Creek

DrainageDistrict to expend$5000 for a lawyer,WasteManagementto expenda largeramountfor a

lawyerandwitnesses,andmyself to expend7 weeksof research,attendinghearings,writing briefs, etc

for the two hearingsandappeals. 350 hoursof work if compensatedatthe modestrateof $100 anhour

is $35000. In addition, Mark Benoit and Larry O’Connor expendedconsiderabletime organizing,

collecting andaccountingfor the funds raisedfor the crime groupanddoing researchthatsupportedmy

brief. I waspaid $390 for expenseswhich I expendedfor thefirst hearingby CRIME. They hadno

moneytopaymy expensesfor thesecondhearing. TheCity of Kankakeeshouldberequiredto reimburse

Larry O’Connor, Mark Benoit and myself who servedpro bono without any pay except part of my

expensesfirst. Next in orderof compensationshouldbethecitizenswhocontributed:the$17,000andthe

DrainageDistrict $5000.

5, Sincethe city did notfile a critiqueregardingmy factsandargumentsof misleadingtestimony,

they did not refutemy argumentthatthey did not properlyweightheManifestWeight of theEvidenceon

thatissue.



4

TOWN AND COUNTRY UTILITIES WAS UNABLE TO REFUTE MY EVIDENCE AND

ARGUMENT ON THE FLOOD PLAIN CRITERIA OR THE ARGUMENT REGARDING THE

MISREPRESENTEDTESTS.

Mr. Mueller’s critiquecontainedno substance,.Mr. Muellershouldspendmoretime readingand

lesstimewriting andraisingpointlessandinappropriatequestions. It is not truethatI ignoredcitations

andreferencesto transcriptsexceptin the first few explanatoryparagraphs.I referredin my briefto Mr.

Moran’sbrieffor referencesto the misrepresentedtests,but now I find theyare in the briefof Mr. Porter

of the HelstonFirm that representedKankakeeCounty.. His numbersdiffer a bit from mine,but the)’

supportmy conclusionthatthetestswerein six casesfakedandin therestmisrepresented..Thenumbers

differedbecauseI referredto thenumberof wells andMr. Porterrefers to thenumberof tests. Mr. Porter

also refers to anumberof teststhatweredoneandshouldhavebeenincludedin thereport,but werenot.

I did not know aboutthis seriousproblemof the applicantpicking out only the teststhat supportedthe

point he wantedto makeanddisregardingthe othersor I would haveincludedit. I saw no point in

extendingmy analysisto duplicatethe work of Mr. Moran andMr. Porter so I went no further than

countingthe numberofwells astheyappearedon theapplication.

Mi. Mueller saidthe landfill sitewas not in afloodplainbecauseit wasnot aNEMA determined

floodplain. It may be newsto Mr. Mueller, but floods are determinedby excessrainfall whichis an

naturaleventor anAct of God, not by NEMA.. The letterfrom theIllinois DNR waspartof my brief

thatMr. Muellercommentedon. ~TheletterstatesDNR rulesapply~whetheror not the streamhasbeen

includedin thetypicalmappingfrom theFederalEmergencyManagementAgency (FEMA)” Thereisno

requirementin the Pollution Control Boardrules that requirea flood plain to be designatedby FEMA.

RegardingMr. Mueller’s allegationsthatthe landfill is protectedfrom the flood plain. Mr. Moosefirst

testified in reply to my questions statingthat the ditch spoil banksprotectedthe landfill. ThenIt was

broughtout laterthatafternoonafter I hadleft the hearingthattheywill going to fill to the 628 level. This

is on page80, volume5A of 6/28/03transcript. I enclosea copyofthatpageof my brief. Briefly, it states
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that the DNR rules do allow fill to be placedin the floodway andquestionsthatfill will protectfrom

flooding. An embankmentof fine grainedmaterialthatmetspecificationsfor the linerwouldberequired

insteadof fill, but neitherwould be permittedby theDNR in the floodway. In fact, most of the landfill

falls in thefloodway. . Mr. Mueller’s commentsignorethe enlargementof the floodplainby the water

displacedby the landfill. This is theconcernof theDNRandshouldbethatofthePCB.

Mr. Mullerdid not commenton my statementsregardingthatthetestwells readingswerefaked

andmisrepresentedin theapplication. Instead,heagainglorifiedthe supposedcredentialsof his

witnesseswhofakedandrepresentedthetestwell readingsandMr. Danielswhowasnaïveenoughto

basehistestimonyonthesereadings.A licenseto practiceengineeringor hydrologydoesnot requirea

graduateschooleducationwhichI have. My graduateschooleducationwas onlyplaceI wasreallytaught

to thinkand do research. At 72,1 canstill do it betterthantheselicensedengineers. It doesnot require

agraduateschooleducationto acquireanengineerdegree. Oneonly hasto haveanundergraduate

degreeandpassanopenbook multiplechoicetest. II’ onedoesnotpassthetestthefirst time, heor she

hasanotherchanceto takeit. Apparently,onedoesnot learnit is wrong to fakeandmisrepresenttests

in anundergraduateeducationorby thistest. . My cousinwhohasbothagraduateschooleducationand

anengineeringlicensesaidwehavethiskind of problembecausewehavemadeit to easyto becomea

licensedengineerandthattherearetoo manyof them. Dueto this surplusof engineerscomparedto

legitimatejobs, somefind it necessamytoperverttheir skills to misrepresentteststo servethe interest-sof

their employerasin this case. I planto file complaintswith theIllinois LicensingBoardagainstthe

engineerandhydrologist regardingthis incident. After thatI will file acomplaintagainstMr. Daniels

for notproperlycheckingthedataon whichhebasedhistestimony. TheEPAtells methattheyonly

checkthe outputof thecomputerprograms,not the inputssoif trashis put in thecomputerasin this

case,trashcomesout.

MR VOL1NI WASTED THE TIME OF THE POLLUTION CONTROLBOARD AND THE

RESTOF US BY NOT OBTAiNiNG PEMISSION TO BUILD iN A FLOOD PLAIN FROM THE
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ILLINOIS DNRBEFORE SUBMITTING HIS APPLICATION TO THE CITY OF KANKAKEE

Thesameargumentsandliability applyhereaswerestatedon thesectionon the city.

Byron Sandberg..

Enclosed:

1. LetterfmmDNR

2. Pageofbrief.



Illinois
Departmentof
Natural Resources
Office of WaterResources http://dn~siateiWs

One Natural Resources Way Springfield, Illinois 62702-1271 George H. Ryan, Governor • Brent Manning, Director

June18, 2002

SUBJECT: KankakeeRegionalLandfill
Minnie Creek Floodway
Sections24 & 25, T3ON, R14W, .2nd P.M.
KankakeeCounty

Town & CountryUtilities, Inc.
3990GarfieldStreet
Gary, indiana 46408

ATTENTION: Mr. ThomasVolini

DearMr. Volini:

It wasrecentlybroughtto our attentionthat fill materialis proposedto be placed
within the vicinity of Minnie Creekandits tributaryfor theconstructionofthe
Kankakee.RegionalLandfill. It is ourunderstandingthat theTown & Country
Utilities, Inc. arethe developersfor this project.

The Illinois Departmentof NaturalResources,Office of WaterResources
exercisesjurisdiction overconstructionin thefloodway of streamswith adrainage
areaof greaterthan 10 squaremiles in a rural areaor I squaremile in anurban
area,whetheror not thestreamhasbeeninclUdedin thetypical mappin~from the
FederalEmergencyManagementAgency(FEMA). The floodway is theportionof
thefloodplain that mustremainopenandunobstructedin orderto storeand
~onveyflood flows. Basedupon the plansavailableto us,the projectdoesinclude
work within thefloodwayand çriusLrec&v~~p~rmitfrornthis~gfficepr~orto th~
inj~j~tio.~-of~ogs~yctior~Enclosedforyouruseis a copy of ourPart3700Rules
entitled “Constructionin Floodwaysof Rivers, Lakes~ndStreams”and an
applicationfor permitform. P~asesubmilInformationprD~1n~secific detailsof
th~pr~pos~d~
n~eettheaj~p~..c~Je~tand.ardsqfth~Pa.rt3700Rule&_

If you haveanyquestionsregardingthis information,pleasefeelfree to contact
me at 217/782-3863.

Sincerely,

RobertC. Giesing,P.E.
RegionalWaterResourceEngineer

RCG:crw
Enclosures
cc: City of Kankakee,City Planner(DaveSch~

Envirogen,lnQ.
bcc: Mr. LawrenceO’Connor



of waterdisplacedby the landfill will raisetheflood level andenlargetheareaflooded Mr Milk
estimatedit would raisethewaterlevel atleasthalf a foot. Mr Milk is usedto estimatingfrom elevation

lines becausehe did that in orderto submitbids in themanyyearshe wasan excavatingcontractor.

5... Mr Mooseansweredmy questionaboutfloodingby statingthebankso Minnie Creek
protectedthe landfill from flooding andthathe did not plananyotherleveeor protectionto protectthe
landfill.

Theditch embankmentsarereferredto asdredgespoilson page6,AppendixP.6-of the
application.A statementfrom two membersof theMinnie CreekDrainageDistrict attachedto my brief
of thehearingfor theCity Council statedthat thespoil banksbesideMinnie Creekhavenotprevented
flooding in thepastand that theywerenot intendedfor thatpurpose.Theyareonly thedirt from work
on Minnie Creek.Mr Milk in astatementalsoattachedto my brief for theCity Council statedhe has
beenan earthmovingcontractormostof his life which includedbuilding embankments.Hesaidthe
ditch bankswereonly thedirt removedin constructingtheditch, that they arenotbuilt to any particular
specification,havenotprotectedfrom floodingin thepastandwill not in thefuture. Healsostatedhe
hadbuilt a leveeabovetheditch bankson his farm that protectedhis farm only from floodingduring the
lessorfloods. Theditch embankmentsarereferredto as dredgespoilson page6, AppendixP.6of the
application.

Mr Moosefirst testifiedin reply to my questionsthat thebanksofMinnie Creekwouldprevent
flooding,Later Mr Mooseenteredinto therecord “that the landfill unit itself andall-its principal
supportcomponetsto the landfill gascollectionsystem,leachatestorageandsoforth areall going
to be in post-constructionwhich~isgoing to besomethingwe aregoing to haveto makesurewe are
clearabout.After thefacility is developedtheyaregoing to be abovethe628 elevationandbe
protectedfrom theoverflowingMinnie Creek” (page80 Volume5-A 6/28/03#1499of thetranscript)
This statementdoesnotestablishhow thelandfill is to beprotectedin pre -construction.This landfill will
be in pre-constructionfor 20 yearsor so if onecell is openedeveryyear.Thesecellswlli be openfor a
considerabletime while thebaseof the landfill is constructedanduntil enoughtrashis dumpedto bring
themaboveground.Fill doesnOt describea materialnecessarilysuitableforprotectionofflooding.
Watermovesfreelythoughsandof whichthereis an abundance-at thesite.This unusualprocedureof
settinga landfill down in dolomiterock meansthedirt hasto be stockpiledandmovedratherthan
startingfrom asuitableclay base.I questionif thereis enoughclay atthesite for theplace~that require
clay including a flood protectionbarrier.I alsoquestionifthe constructioncontractorcansortout and
placeclay in all the locationsthatrequireclay.Thefilling to the628 level from the625-626level in a
flood way is expresslyforbiddenin Part3700of theIllinois AdministrativeCode.Thecodeforbids
filling in a floodwayof morethan0.1 foot. Mr Volini wastold to submitspecificationsof his work in a
letterdatedJune18th 2002from theIllinois Departmentof NaturalResources(DNR). A copyof this
letter is enclosed.Theletter readsin partthat the “Office of WaterResourcesexercisesjurisdiction
over constructionin thefloodwayof streamswith a drainageareaof morethan10 miles or 1 squaremile
in anurbanarea” It states“basedupontheplansavailableto us, theprojectdoesincludework within
thefloodwayandmust receiveapermitfrom thisofficeprior to the initiation of construction.Enclosed
for yourusein a copy of ourPart3700rulesentitled “Constructionin Floodwaysof Rivers,Lakesand
Stream”andan applicationform. Pleasesubmitinformationprovidingspecificdetailsof theproposed
work andan analysisdemonstratingthat yourproposedprojectwill meettheapplicablestandardsof
thePart3700Rules.TheletterstatesthatDNR hasjurisdictionover this filling irregardlessif it is on the
FEMA mapornot. . SinceMr Volini doesnot haveapermitto fill andbuild here,hewould notbe
permittedto beginwork on thelandfill.

“Flood way” is definedin Part3700 as: “The channelof a river, lakeorstreamandthatportionof the
~~nt 1~~nr1~ th~fi.~ne~d~Atc-~c~f~’lvsfflrA 2nd c’r~nv~vflni-v-1 w2t~r.c Wh~rnflnnci w~v~h2v~h~~p.n

delineatedregulatorypurposes,themappedlinesShOW the floodway encroachmentlimits andwill be
used.For otherareas,flood way limits will be estimated,usinghydrologicalandhydrauliccalculations,
to preserveadequateconveyanceand storageso thatstageincreasesfor the100-yearfrequencyflood
would not exceed0.1 foot” Mr Milk estimatedthat theflood stagewas increasedmorethan0.5 feetin


