
HI NSHA”l 8 ~ULBERTSON Fax:815—963—9969 Aug 4 2003 16:31 P. Dl

RECEIVED

~ AUG 52003CLERK~SOFFICETTORNEYS AT LAW

~L~ev1LLE. ELUNOIS 100ParkAvenue LOS ~T~E9F ILUNOIS
CI-IAMPA1GN,ILLfl’1O~5 P.O. Box 1389 SANPO~hA~J~QJ~OIBoard
CHICAGO.ILLJNO1S Rockford, IL 61105-1389 FT. LAUDEt<DALa,FLORIDA
CRYSTALL’Y~.E,ILLINOIS

iOU8T. ILLINOIS 815-490-4900 JACKSONVILL~,FLORIDA

U5LE.[LUNOIS Eacsimjle8 15490-4901
PEOPJA.ILLINOIS www.hjnshawculbertsonco1n TAN?A. FLORIDASCarRERvILLa fl’1DIANA
ROCKFORD. ILLrNOIS

IvNaAFOL~ MNSSOTA
SPRINGFJSLD. ILLINOIS h1loyd@hjnshawIawco~ Sr. t.ouis.I’xrssouiu
W.~JjKSGAN,ILLI1~OIS

NLW YORK, N2WYORK
PHOeNIX. ARIZONA

AFFLCTON,WISCONSIN
NILWAUK.P.E, WISCON5IN

FACSIMILE TRANSMISSION

TO: FAX NO.: PHONE NO.:

DavidMcArdle Zukowski, Rogers.Fl~4 Ardle 815/459-9057

DorothyGunn ]IPCB 312/814-3669

BradleyHalloran fl’CB - Hearing Officer 312/814-3669

DATE; August4,2003 FROM~ HeatherK. Lloyd USERII)

MATTER NAME: Lowe Transfer MATTER NO.: 830017

NO. OFPAGES (~nc1udingthis Cover): SENDING OPERATOR; Dawn

COMMENTS,IFANY:

HARD COPY;
~ Will follow by mail ~ Will follow by overnightmail ~ Will not follow

If you do not receive the number of pages listed above
7

pleasecafl the number indicated above. The documentsthat accompany this
facsImile contain conlidential and privileged Information and are intended soleJy for the u~eof the individual or entity to whom this
tr~osmissionis directed. Any disclosureof the information herein is unauthorized and strictly prohibited. If you are not the Intended
recipient of this facsimile

7
pleaserespond by facsimile to the number above or call the sendingoperator at our expenseimmediately so

that werosy arrange for thereturnof this document to us at no costto you. Thank you.

/
C)



HI HSHA” 8 DULBE~TS0N Fax: 615—963—9969 Aug 4 2003 16:31 P.02

ILLINOIS POLLUTION CONTROLBOAIW

LOWE TRANSFER,iNC. andMARSHALL )
LOWE, )

)
Petitioners, )

)
vs. ) CaseNo. PCB 03-221

)
COUNTYBOARD OF MCHENRY COUNTY.)
ILLINOIS

)
Respondent. )

NOTICE OFFILING

TO: SeeAttached

PLEASE TAKE NOTICE that on the4th day ofAugust,2003,wemailedfor filing with
the Illinois Pollution Control Board, the attachedResponseto Motion in Limine, a copy of
which is attachedhereto.

RespectfullySubmitted,

Onbehalfofthe CountyBoardof MeHenry
County,Illinois

By: Hinshaw& Culbertson

I )i~h~-~(~Lj
CharlesF.Heisten

HJNSHAW& CUI~BERTSON
100 ParkAvenue
P.O.Box 1389
Rockford, Illinois 61105-1389
815/490-4900
815/490-4901(fax)

70371t55v1 ~3IXI~7
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ILLINOIS POLLUTION CONTROLBOARD

LOWE TRANSFER,INC. andMARSHALL )
LOWE )

)
Petitioners, )

)
vs. ) CaseNo. PCB 03-221

)
COUNTYBOARD OF McHENI~YCOUNTY,)
ILLINOIS

)
Respondent. )

RESPONSETO MOTION IN LIMINE

NOW COMES COUNTY BOARD OF McHENRY COUNTY, ILLiNOIS, through its

attorneys,HIINSHAW & CULBERTSON.and herebymovesthe Pollution Control Boardto deny

Co-Petitioners,LOWE TRANSFER, INC. AND MARSHALL LOWE’s Motion in Lirnine to

precludeoral statements,limit public commentsand limIt all statementsby partiesandparticipants,

andin supportthereof,statesasfollows:

1. LIMITING AND/OR RESTRICTING PUBLIC COMMENTS AND PUBLIC
STATEMENTS IS INCONSISTENT WITH THIS BOARIYS PREVIOUS RULING
IN THIS CASE.

On June 5, 2003,Petitioners,Lowe Transfer,Inc. andMarshallLowe, filed apetition asking

the Board to review the May 6, 2003 decisionof the County Board of McHenry, Illinois, which

deniedsiting approvalfor a municipal solidwastetransferfacility. On June19, 2003, Village of

Caryfiled amotion to intervenein thesiting appeal. This BoarddeniedVillage ofCary’s motion to

intervenein Lowe TransferInc. and Marshall Lowev. CountyBoard ofMcHenry County,Illinois,

PCB 03-221 (July 10, 2003), 2003 WL 21753698,slip op. at *1. In its decision,this Board

specificallyprovided: “Cary may,however,contributeoral or writtenstatementsat hearingin this

matterin accordancewith Sections101.628 and 107404of the Boardsproceduralmies,but may

not examineor cross-examinewitnesses. Carymayalso participatethroughpublic commentsor
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amicuscuriae briefs pursuantto Section lOl.1l0(c), and in accordancewith Section 101.628.’

(Citationsomitted),slip op. at ~‘2.

Becausethis Board hasexplicitly heldthat participantswho arenot partiesto this appeal

havethe right to contributeoral arid writtenstatementsandparticipatethroughpublic comments,

this Board shouldnot now reduceor limit therights ofthe participantsto do so. Sucha decision

would be contraryto thisBoard’spreviousdecisionandalsocontraryto thegeneralspirit andintent

of landfill siting proceedingsin Illinois, as set forth in sections39.2 and 40.1 of the Illinois

EnvironmentalProtection Act. Consequently,this Board should deny Petitioners’ Motion in

Lirnine.

2. LIMITING AND/OR RESTRICTING PUBLIC COMMENTS AND PUBLIC
STATEMENTS IS INCONSISTENT WITH POLLUTION CONTROL BOARD
POLICY AND PROCEDURE.

The Pollution Control Board has a policy of encouragingpublic participationin matterssuch

as the present case. In fact, Section 101.110of the Board’s procedural rules specificallyprovides:

“The Board encouragespublic participationIn ~j of its proceedings.” (Emphasis added.) 35 Ill.

Adm. Code 101.110. Furthermore, Section 107.404provides: “Personswho arenot parties.. . are

consideredparticipantsandwill have hearingparticipationrights in accordancewith 35 Iii. Adm.

Code 101.628.” 35 IlL Adm. Code 107.404. Additionally, the Boardhasexplainedthat Section

40.1 of the EnvironmentalProtectionAct is “intended to offer the public and interestedpersons

opportunityto participatethroughtestimonyandlorwrittenstatements.” (Emphasisadded.) Waste

ManagementofIllinois, Inc v. Lake CountyBoard, PCB 87-75 (Oct. 15, 1987). Consequently,

Petitioners’requestto limit public participationis contraryto the Board’spolicy of encouraging

public participation,and,asaresult,Petitioners’Motion in Limine shouldbedenied.

Furthermore,Petitionershaveno right to invoke the limits andrestrictionsthat theyhave

requestedin their Motion in Limine. Severalsectionsofthe Illinois AdministrativeCodeprovide
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that participantsandinterestedpartiesare to be affordedcertainrights of commentand input. For

example,Section 107.404provides:“Participantsmayoffer commentat a specificallydetermined

time in the proceeding.” This section explicitly provides that participantswho wish to make

commentswill be allowedthe opportunity to do so. Furthermore,Section101.628 providesthat

participantsshould be allowedto makeoral statements,written statements,public commentsarid

submitamicuscuriaebriefs. 35 Ill. Ad/n. Code101.628.

Specifically,Section 101.628(a)providesthat thehearingofficer maypennitparticipantsto

makeoral statementson the recordwhenthetime, facilities and concernsfor a clear and concise

hearingrecordso allow. 35 Ill. Adni. Code101.628(a). Basedon SectionslOL 110 and 107.404

and the Board’s policy of encouragingpublic participation in Board hearings, it would be

inappropriatefor a bearing officer to deny and/or limit participantsthe right to makeSection

101.628(a)oral statements. Becausepublic participationis clearly encouragedby the Pollution

Board, it would be inappropriateto preclude Section 101.628(a) oral statementsby granting

Petitioners’Motion in Limine. Consequently,theBoardshoulddenyPetitioners’requestto preclude

Section101.628(a)oralstatements.

Furthermore,Petitioners have no right to the limitatIons that theyhaverequestedregarding

Section 101.628(b)written statements.Section101.628(b)provides:“Any participantmay submit

written statementsrelevant to the subject matter at any time prior to hearingor at hearing.

Participantssubmittingsucha statementwill besubjectto cross-examinationby anyparty.” 35 111.

Adm. Code101.628(b). The hearingofficer doesnot haveauthority underSection 101.628(b)to

disallowparticipantsfrom providing Section 101.628(b)written statements,and, therefore,should

also haveno authority to limit the time for such statements.Limiting suchstatementswould be

contrary to the specific mandates of Section 10L628(b), which allows participants to

unconditionallysubmitwrittenstatements“at anytimeprior to hearingof at hearing.” 35 Ill. Ad/n,
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Code 101.628(b). Consequently,the Board should denyPetitioners’requestto limit the time for

Section101.628(b)writtenstatements.

Finally, this Board should denyPetitioners’requestto limit Section 101.608statementsto

therecordgeneratedin theproceedingbeforethe McHenryCountyBoard. As setforth above,the

Boardshouldnot allow Section 101.628(a)oral statementsto be limited in anyway. Furthermore,

the Board should not in any way limit Section 101.628(b) written statementsbecauseSection

101.628(b)specificallyprovidesthatparticipantsmaysubmitanycommentthat is “relevantto the

subjectmatter.” 35 Iii. Adm. Code101.628(b). Therefore,any and all 101.628(b)statementsthat

are relevant to the subject matter of the proceeding should be allowed. For these reasons,

Petitioners’requestto limit all Section101.628statementsshouldbe denied.

3. TILE POLLUTION CONTROL BOARD IS MORE ThAN CAPABLE OF
DETERMINING WHAT PUBLIC STATEMENTS ARE RELEVANT AND
APPROPRIATETO CONSIDER.

Petitioners’assertionthat permittingoral statementsfrom participantsat the hearing“may

very well leadto reversibleerror” is simply incorrectandunsupportedby any legal authority. See

¶5-6 of Motion in Limine. In fact, disallowing public commentscould leadto reversibleerror

becausesections101.628and 107.404oftheIllinois AdministrativeCodespecificallyprovidethat

thepublic beallowedto participatein suchahearing.

Furthermore,the casescited by Petitionersfor the propositionthat the Pollution Control

Board must review the recorddevelopedat the looal siting hearingundera manifestweight of the

evidencestandard are simply irrelevant. No one contends that the Pollution Control Board is

allowedor required to consider new facts. however, that doesnot mean, as Petitioners contend,

that public statementsshould be limited or disallowedentirely. See¶5 of Petitioners’Motion in

Limine. In fact, nothingin section101.628limits public statementsto denovoproceedings. The

fact of the matteris that the Pollution Control Board is well-equippedto determinewhat, if any,
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public commentsshouldbe disregardedif the commentsprovideadditional factsnot alreadyin the

recordor areotherwiseirrelevantto theproceedings.

Petitionersfail to acknowledgethatthePollution ControlBoardis clearly full well arid able

to determinewhat public statementsor commentsshould not be consideredby the Board. but

instead,Petitionerssuggestthatthe solutionis to simply disallowor limit public participation. That

solutionis simply inadequatebecauseparticipantsandmembersofthepublic havearight to present

commentsand statementsat the hearing. See 35 III. Adm. Code 101.626;35 Ill. Adm. Code

107.404. Furthermore,if individuals are not allowedto provide their comments,it impossibleto

know whetheror not thosecommentscouldhavebeenrelevantand shouldhavebeenconsideredby

theBoard. Consequently,themostlogical solutionis to allowunlimitedpublic commentand allow

thePollution ControlBoardto useits expertisein determiningwhat commentsshould be considered

in reachingits decision.

WHEREFORE,Respondent,COT.JNTY BOARD OF McHENRY COUNTY, ILLINOIS

respectfullyrequeststhatthis BoarddenyPetitioners’ Motion in Limine in its entirety.

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61 105~l389
815-490-4900

RespectfullySubmitted,

Onbehalfofthe.CountyBoardofMcHemy
County,

This documentutilized 100% recycledpaper products

B’

Heisten

10371512v2 830017
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109of theIllinois Codeof Civil
Procedure,herebyunderpenalty of perjury under the laws of the United Statesof America,
certifiesthatonAugust4, 2003, acopyof theResponseto Motion in Limine was servedupon:

David McArdle
Zukowski,Rogers,Flood & McArdle

50 VIrginia Street
CrystalLake,IL 60014

iFax: (815) 459-9057

DorothyM.Gunn
Illinois PollutionControlBoard

JamesR. Thompson Center
100 W. Randolph St., Ste. 11-500

Chicago, IL 60601
Fax: (312)814-3669

HearingOfficerBradleyP. Halloran
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100W. RandolphSt., Ste. 11-500

Chicago,IL 60601

Fax: (312) 814-3669

Via facsimile and by depositinga copy thereof,enclosedin an envelopein the United States
Mail at Rockford, Illinois, properpostageprepaid,before the hour of 5:00 P.M., addressedas
above,aswell asprovidingacopyvia facsimileto thefacsimilenumbersprovidedabove.

UJINSHAW & CULBERTSON
100 ParkAvenue
P.O.Box 1369
Rockford,IL 61101
(815)490-4900

70371844v1830017


