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No. PCB 03-221
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__ STATE OF ILLINOIS .
(Pollution Control FacilityPsllingm g#atb! Board
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PLEASE TAKE NOTICE that on August 5, 2003, we filed with the Iilindis Pollution
Control Board, the attached Lowe Transfer, Inc. and Marshall Lowe’s MOTION TO STRIKE
VILLAGE OF CARY’S RESPONSE TO PETITIONERS’ MOTION IN LIMINE AND
MOTION FOR SANCTIONS AGAINST THE VILLAGE OF CARY in the above entitled

malter.

LOWE TRANSFER, INC. and

MARSHALL LOWE

k“z, By: QA'?“\ M

oy X . , ;?Dawd W. McArdle

PROOF OF SERVICE

I, 2 non-attomey, on oath state that 1 served the forcgoing Motion on the following parties by depositing
same in the U. 8. mail on this 5™ day of Aygust, 2003 and vis fax on the 5*day of August, 2003:

Artorney for County Board gf Hearing dﬁrcer

McHenry Counry, Hllinois Bradley P. Halloran

Charles T, Helsten Ilhinois Pollution Control Board '
Hinshaw and Culbertson James R, Thompson Center, Suite 11-500

100 Park Avenue, P.O. Box 1389
Rockford, IL 61105-1389 Chicago, IL 60601
815-490-4900: FAX §15/9G3-9989

100 West Randolph Street
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David W. McArdle : Mﬁj‘“’ P““ﬁ:’ff;;” Wi %
Attorney Registration No. 06182 1 Xeeensstpepommrs, m“’?m b
ZUKOWSKI ROGERS FLOOD & MCARDLE "
50 Virginia Street %

Crystal Lake, Tllinois:60014

(815) 459-2050
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RECEIvED
: CLERK'S OFFICE

, . o AUG 5 2003
BEFORE THE ILLINOJS POLLUTION CONTROL BOARD
STATE OF ILLINOJS
LOWE TRANSFER, INC. and Pollution Contro| Bogig
MARSHALL LOWE,
Co-Petitioners, No. PCB 03-221
(Pollution Control Facility

Siting Appeal)

Vs,

- COUNTY BOARD OF McHENRY
COUNTY, ILLINOIS
Respondent

SN e e N

CO-PETITIONERS’ MOTION TO STRIKE VILLAGE OF
CARY’S RESPONSE TO PETITIONERS’ MOTION IN LIMINE

AND MOTION FOR SANCGTIONS AGAINST THE VILLAGE OF CARY

Co-Petitioners, Lowe Transfer, Inc. and Marshall Lowe (“Lowe”), by and through its

attorneys, Zukowski Rogers Flood & McArdle, respectfully request the Pollution Contro) Board

s&ike the Village of Ca;):,s (the “Village’:‘) Response’to Petitioners’ I\:[otion in Ii,imine and 1ssue
sancfions against the Village for failu;e to comply"\:ith Board orders issucd in thlis siting appeal.
In support of 1h'is Motion, Lowe states as follows:
£
1. On June 19, 2003, the Village filed 2 Motion to Intervene in this siiting appeal.
2. On July 10, 2003, the Pollution Control Board by a unanimousi vote denied the

Village’s Motion to Intervene. The Board order is attached hereto and incorporated hercin as

Exhibit A.

j

3. By its order the Board did Hot grant the Village “party” status in t{his siting appeal.
Board Order, p. 2. M

4. Instead, the Board found that the Village would be afforded “participant” status under
Sections 101.628 and 107.404 of the Board’s procedural rules. Board Order at p. 2.

5. On JLily 28, 2003, Lowe filed a Motion in Limine.

1
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6. On July 28, 2003, the Village filed an Appeal of Hearing Officer Determination and
Request for Board Direction in which the Vi [lige, solely a participant in this siting appeal, requested }
that the Board overturn the Hearing Officer’s denial of the Village’s right to participate in or audit f

any status conference calls in this matter. A copy of the Village’s Appeal of Hearing Officer

rd

Dctermination and Request for Board Direction is attached hereto and incorporated herein as Exhibit

B. B " C .
7. In its July 28, 2003 Appeal, the Village is requesting “‘party” status in relation to |
participation in status confcrence callsr This request and its appcal were made after the Board had

ruled and issued its Order denying the Village “party’ status.

8. On August 4, 2003, in direct violation of the Board’s order of July 10, 2003, the
Village filed a Response to Petitioner’s Motion in Liinine. A copy of the Village’s Response to
.. ) -

Petitioners’ Motion in Liminc is attached hereto anid imcorporatcd herein as Exhibit C. o
l

9. Section 101.500(d) of the Board’s procedural rules very clear]y states that only parties
k4 ’ .

£

may file a response 10 a motion.

“Within 14 days after service of a motion, a party may filea respoﬁse to the motion.
[Emphasis added.] !

10.  Ms. Percy Angelo, one of the attorneys representing the Villag‘e, has extensive

cxperience before the Pollution Control Board going back to at least 1990. A cop){ of a name search

of the PCB website is attached hereto and incoi‘éoratcd herein as Exhibit D. l'

11. In fact, in PCB 95-119, 125 in herclient’s Objection to Motion for Leave to File Copy
of Amicus Briefand Response, Ms. Angelo quite succinctly described the role of a participant posing

+

as an amjcus curiae (as the Village has declared itselfin this siting appeal). In opposition to a party’s

amicus brief, Ms. Arigelo wrote:

2
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*“A person posing as an ami cus curiae’has no direct interest in the matter at hand and i
should not be permijtted to delay the resolution of the parties’ dispute” West
Suburban Recycling and Energy Center, L.P.’s Objections to Motion for Leave to

File Copy of Amicus Brief and Response at p. 3.

12. It is clear from her own pleadings that Ms. Angelo is aware %rf the rules and
_procedures of the Pollution Control Board distinguishiﬁg between “pan'iE;” and “‘participants’’.
13, This Board has already dctcrmi’ged ti]at the Village is not a party to this siting appeal.
14, As such, the Village’s Response té '.I'Detilioners’ Motion in Limine should be strickcn.b
15.  Theserepeated and flagrant refusals by the Village to comply with the Board’s Order
can not be ignored., -

16.  Lowe has been forced to spend considerable time and expense in defending against

these actions by the Vlllage | - .

\

WHEREFORE, Co—Petmoncrs Lowe Transfer Inc. and Marshall Lowe, request that the
Village of Cary’s Response to Petitioners” Motion in Limine b.? stricken and that the Board issue
sanctions against the Village of Cary for failure to corqpiy with the Board’s Order of July 10, 2003,

R:aspectfully submitted,
LOWE TRANSFER, INC. and

MARSHALL LOWE
By: zukowski, Rogers, Flood&McA_rdle

David W. McAzd]e

David W. McAuxdle

Attorney No: 06182127

ZUKOWSKI, ROGERS, FLOOD & MCARDLE
Attomey for Lowe Transfer, Inc, and Marshall Lowe
50 Virginia Street

Crystal Lake, Illinois 60014

815/459-2050; 813/459 9057 (fax)

3
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ILLINCIS POLLU"-'I'ION CONTROL BOARD .

ORDER OF THE BOARD (by G.T. Girard):

Tuly 10, 2003
LOWE TRANSFER, INC. and MARSHALL ) !
LOWE, ) ) J
)
Petitioners, : )
)
v ) PCB 03-221
. bi (Pollution Control Facility A
COUNTY BOARD OF MCHENRY ) Siting Appeal)
COUNTY, ILLINOIS, ) |
-
Respondent. o ) 5
|
\

On June 5, 2003, Lowe Transfer, Inc. avd Marshall Lowe (petitiopers) timely filed 2
petition asking the Board o review the May 6, 2003 decision of County Board of McHenry
* County, Ilinois (McJJenry County). See ‘415 ILCS 5/40.1(a) (2002); 35 Tll. Adin. Code 107.204. .
McHenry County denied the petitioner’s request for app]Jcatjon to site a pallution coptro] facility }
located on U.S. Route 14 in McHenr§ County. On Tune 19, 2003, Village of Cary (Cary) filed a
" molion to intervene in the siting appeal (Mot.). On July 7, 2003, petitioners filed a response to
the motion (Resp.). For the reasons discussed below the Board demcs the motion to intervene

but will allow Cary to file an amicus curiae brief,
+

Cary argues that pursuant to the Board's rules‘at 35 Ill. Adm. Codc 101.402, the Board
may allow intervention in an adjudicatory proceeding before the Board and a siting appeal 15 ap
adjudicatory proceeding. Mot. at 3-4. Cary puls {orth five reasons why intervention should be
allowed. First, Cary asserts that the site of the proposed waste transfer station al issue js Jocated
$0 as Lo have a significant impact on Cary. Mot at 1. Second, Cary participated extensively in
the proceeding below. Mot. at 2. Third, Cary asserts that a decision by the Board overtuming
McHenry County’s decision would infringe on Cary’s rights under Section 22.14 of the
Environmenta! Protection Act (Act) (415 [LCS 5/22.14 (2002)). Fourth, Cary argues that
participation by Cary is necessary to insure that McHenry County’s decision is “vigorously
defended” on appeal. Mot at 7. And Jast, Cary ‘rﬁamtains that participation by Cary Is necessary
to preserve Cary’s right to appeal any grant of fhe siting application. 1d.

In response to the motion 1o intervene, petitioners cite to Act, the Board’s procedwral
rules, and case law. First, petitioners cite Section 40.1 of the Act arguing that Section 40.1 of the
Actallows only a siting applicant to appeal the derval) of siting approval. Resp. at 2, citing 415
ILCS 5/40.1 (2002). Section 40 1 of the Act then allows other persons to appeal the decision 1o
grant siting approval, according to petitioners. /d. Second, (he petitioners cile to 35 Ul. Adm.
Code 107.202 of thie Board’s procedural rules. Petitioncrs maintain that the Board’s procedurz]
rules mirrorhe Act: and allow only for an applicant to appea] a decision derlymg siting approval
and for others (o appeal only a graat of siting. Id. Third, petitioners cite exrensive case law in

EXHIBIT A
to Motion to Strike
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which the Board and courts have consistentlg;r denied intervention status to third parties in
appeals of siting approval denijals. Resp. at 2-3, citing McHenry County Landfill. Inc. v. JEPA,
154 T App. 3d 89, 506 N.E.2d 372 (2nd Dist. 1987); Waste Management of [llinois. Inc. v.
IPCB. 160 Il. App. 3d 434 513 N.E.2d 592 (2nd Dist. 1987); Laidlaw Waste Systems v.
McHenry County Board. PCB 88-27 (Mar. 10, 1987); City of Rockford v. Winnebago Count
Board, PCB 87-92 (Nov. 19, 1987); Clean Quality Resources. Inc. v Marion County Board,

PCB 90-216 (Fcb. 28, 1991). ‘

As petitioners poiot out, it is well established that third-party objectors are precluded
from wtcrvention in an appeal from a denial of siting approval. See Waste Mapagement v.
County Board of Kane County, PCB 03-104, slip op. at 3 (Feb. 20, 2003); Land and Lakes Co..

etal. v. Village of Romeoville, PCB 94-195, slip op. at 4 (Sept. [, 1994); citing Waste

Management of lllinois, Inc. v. PCB, 160 Ill. App. 3d 434, 513 N. E 2d 592 (2nd Dist. 1987);
McHenry County Landfill, Joc. v. IEPA, 154 II1. App. 3d 89, 506 N.E.2d 372 (Znd Dist. 1987).
A third party may intervene only when the third party is a state’s attorney or the Attorney
General's Office intervening to represent the public interest. See, e.g., Land and Lakes, slip op.

at 3.

, Cary 1s a third-party objector without the special intervention rights of a state’s attorney
. or the Attorney Genera)'s Office representing the pubhc intercst. Accordingly, the petmon to
mtervene 1s denied. Cary may, however, contribute oral or written statements at hearing in this
matter in accordance with Sections 191.628 and 107.404 of the Board's procedural rules, but
may Dot examling of cross-examine witnesses. 35 Il Adm. Code 101, 623(z), (b); 35 IIl. Adm.
Code 107.404. Cary may also participate through public comments or amicus curiae briefs
pursuant to Section 101.110(c), and in accordance with Sectxon 101.628(c). 35 1l. Adm. Code
101.110(c); 35 Ill. Adm. Code 101628(c).

IT 1S SO ORDERED.

I, Dorothy M. Gunn, Clerk of the IJlinois Pollution Control Board, certify that the Board
adopted the above order on, by a vore of 7-0.

J w?z, P %c,tf

Dorothy M. Gunn, Clerk
Hlinais Pollution Control Board

:33/8T. 12:21/N0. 3500000263 P
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER, INC. and )
MARSHALL LOWE, )
)
Co-Petitioners, ) .
) PCE 03-221
YS. . ) (Pollutjon Control Board
) Siting Appeal)
COUNTY BOARD OF MCHENRY )
COUNTY. ILLINOIS,. ) M
)
Respondent. )

VILLAGE OF CARY’S APPEAL OF HEARING OFFICER
DETERMINATIONS AND REQUEST FOR BOARD DIRECTION

The Village of Cary (“Village™) on behalf of the Village and its residents, by and through
jts attorneys, hereby appeals the determmam ons of ﬂzuT—Icanng Officer in this matter Jimiting the
ability of the Village and Jts citizeps to-pammpate m’ and be mformed regarding the status of this
action, requests that the Board clarnify, and review, if necessary,_tbe Hearing Officer’s order
permitting withdrawal of the record, 4nd requests that the Board provide direction regarding

“1

future opportunities for citizen particjpation. In furtherance of its motion, the Village states as

follows:

FACTUAL BACKGROUND

1. In order to allow the Village and its citizens to remain fully joformed of the status

of this matter so as o facilitate their effective participation therein, on July 1, 2003, and then
again on July 7, as further described in the attached affidavits of Patricia Sharkey and Percy
Angelo, the Village of Cary requested that the Hearing Officer allow the Village to participate in,

é

or at least Jisten to, status copferences in this matter, which have been conducted by telephone
B

and are not othetwise pﬁ,blic]y accessible. Attorneys for the Village offered to come to the Board

offices to listen to status conferences if that would facilitate matters.

EXHIBIT B
to Motion to Strike
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2. The Hearing Officer denied the Village’s request, allowing neither. participation in
!

nor auditing of status conferepces. He explained that attomey-client privileged material or other

private matters might be discussed at such conferencss, even though the attorney for the Village

protested that matters discussed should be publicly available, and that it wasn’t clear how there
could be any attorney-client privilege in discussions between opposing parties before the Hearing
Officer for the Board. The Hearjng Officer further stated that the Village could appeal the

Hearing Officer’s ruling to the Board.

3. The Hearing Officer als& informed the Village that it was not allowed to receive
copies of Hearing Officer orders, but could purchase copies thereof from the Clerk’s Office if the

Village so desired. The Hearing Offjcer orders are also not available on the Board’s website.

4 To date, two. status conferences have been beld in this matter: one on July 7, 2003

"~

-

and one on July 14, 2003. The Village was not perfnit‘ced to participate in cither status

conference.
;

5. On July 15, 2003, the Hearing Officer iSsued a Notjce scheduling a public hearing

- in this matter. Despite numerous publjc comments expressing interest in the proceeding and
requesting that the proceedings be held after business hours so as to allow participation by those.
who must work during the day, the notice did not address opportunities for public comment or

i

establish an evenjng public comment period.

6. At the July 14, 2003 status conference, the Village understands that Petitioner

made an oral motion “withdrawing” a pending motion requesting that it be allowed to

“withdraw” the exhibits and records which constitute the record of the McHenry County Board’s
decision for its personal use. While a written order was eventually issued indicating that “the

motion” was granted, it was unclear which motion was in fact granted, and whether Peutioner

2
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was permitted to remove the record. Because the Village was not permitted to andjt the status

conference, it has no background from which'to understand this unclear order.

ARGUMENT

7. The Hearing Officer’s rulings have denied the Village of Cary the right to

rd

-parti clpate in or audit the status conferences, have g‘ompromised the Village’s and its citizens’
ability to remain informed regarding the stam;'bf the proceeding, -and bave inappropriately
limuted public information regarding and opportunities for participation in this proceeding. For
the reasons set forth below, the Vi]Iage‘I‘i'ereby appeals the Hearing Officer’s rulings, and
requests that the Board direct the Hearing Officer to allow the Village to participate in or audit
the status conferences in this matter. Further, given th.e. demonstrated extensive public mterest in

thus procecding, the V. iI]ag;xcquésts that Lh:e Board diréct the Hearing Officer to schedule an

™

evening public comment period so as to provide appropriate opportunities for public

participation in the Board hearing.
;

8. Hearing Notice. It is apparent that scheduling issues regarding the proposed

hearing before this Board were addressed at the July 14, 2003 status conference from which the
Village was excluded. On July 15, 2003, the Hearing Officer issued a Notice of [Tearing in this
matler, setting forth the proposed hearing schedule. The notice contains a barebones statement
merely identifying the hearing date, time, and loca;tfon (10:30 a.m. on August 14, 2003, at the
Cary Junior High Gymnasium.) While the J'n_foﬁ;ati on provided in the notice is unremarkable,
what is significant is the information which the notice fails 10 provide. The Notice of Hearing
provides no informatign regarding beacing procedures, no information. regarding the proposed

order of proceedings, and no direction or guidance regarding the time for public comment ot

participation. Although Section 107.404 of the Board’s regulations governing these hearings

3
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ta.

requires that “Participants may offer copunent at a specifically determined tirme in the

proceeding...,” 3

? 35 J1. Admin. Code 107.404;the Hearing Notjce fails to specify when public . |
|
comment will be heard. Furthermore, the notice does not address or provide for evening hours to I

accomimodate working members of the public who wish to attend and parti cipafe in the hearing.

’

9. Section 101.110 of the Board’s regulations states “The Board encourages public
participation in all of its proceedings.” In keeﬁfng' with this stated goal, in. thé past, where 2
strong public interest has been demonstrated, particularly in siting appeals, the Board has
accomnodated pﬁbli c participation by ht‘l)'ldih g proceedings in the evening to allow participation
by those who must work during business hours. Clearly, a different approach has been followed
here. lp the present matter, at least for!y—blvo public comments have already been filed (both

from residents of Cary and others), demOns‘{:ating significant public interest in the proposed
- o =
)

hearing. In many of these, commenters specifically request evening hours to facilitate their

participation. Yet the Hearing Officer’s order does not ac?dress or even acknowledge the citizens’
£

concems, provides no Instruction regarding public participation, and makes no arrangements for

an after-hours comment period. Appareutly, it leaves citizens with no option but to show up at

10:30 2.m. or potentially miss the opportunity to participate. This approach flies in the face of

the General Assembly’s stated intent that the Environmental Protection Act “increase public

participation in the task of protecting the environment,” 415 ILCS 5/2(a)(v), 2s well as the

Board’s stated goals and past efforts to encourage public participation in its proceedings.

10.  Status Conferences. The Village has been informed that the Petitioner has used

the status conference as a forum to attack and ipugo the motives of the Village of Cary. These
ettacks include unfounded assertions that the Village will seek to inappropriately supplement the

record with new facts not properly before the Board. In fact, quite to the contrary, the Village

4
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believes that the record in this matter is exceptionally strong and fully supports the McHenry

'

County Board’s decision denying siting appro“i}al. The strength of the record is due in large part

to the Village’s parficipation in the proceeding below, including the presentation of a number of

-

expert witnesses. ln contrast to Petitioner’s unfounded assertions regarding the Village’s

,

iatentions, the Village intends to focus its efforts in this proceeding on demnonstrating the

strength of the existing record.

11.  The Village’s participation has been limited by the Hearing Officer’s rulings
excluding it from status conferences, opfy to have its positions and motives distorted by
Petitjoner’s misrepresentations in its absence. Exclusion of the public from status conferences is

being used by Petitioner to attack the credibility of the objectors. Opening such proceedings to

4 -

the public is essential to p;Qiectin g them from misuse.
, ] i
12.  Public Access to the Record. As set forth in the Village’s July 11, 2003 Objection

to Plaintiff’s Motion , allowing Plaintiff’s removal of exhibits and records from the Board Office
’d

could significantly impact public participation by making portions of the record unavailable for
revjew by others, particularly since a prjor Hearing Officer ruling at the July 7, 2003 status
conference granted respondent McHenry County’s motion to filed limited copies of the record,

resulting in only a single copy of some cxhibits being filed with the Board. Therefore, if the

record is withdrawn, these materjals will be unavailable for review by the Board, the Village or

¥

2

its citizens, and other members of the public, significantly hampering their ability to participate
in the proceedings. Such removal of exhibits and records from the Board’s offices would
specifically contraven¢ Section 7(a) of the Act which requires that * all files; records, and data of

...the Board shall be open to reasonable public inspection...” 415 ILCS 5/7(a)

N

)
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' PRAYER FOR RELIEF

WHEREFORE, the Village of Cary ré‘éjuests that the Board reverse the Hearing Offjcer’s
determination denying the Village the right to participate in or audit status conferences, and
direct the Hearing Officer allow the Vi llage to participate in or audit future statu?s conferences in
‘this matter. The Village further requests that the Board direct the Hearing Officer to establish a
public comment period outside of normal busi;esé hours as part of the proposed hearing,
preferably in he evening, so as to facilitate public participation by members of the public who
cannot attend during normal business hS{IIS. Finally, it js requested that the [earing Officer be
requested to clarify his order regarding withdrawal of the recofd, and, to the extent such

clarification. allows the record to be withdrawn, to overrule such order to the extent necessary to

‘ \
ensure that a full set of record docurnerits remains avaijlable at the Board’s offices.

»™

‘Respectfully Submitted,

The Village of Cary

By @M /_._QWA

One of its At’comeﬂs

Dated: July 28, 2003

Percy L. Angelo ' C
Patricia F. Sharkey '
Kevin G. Deshamais

Mayer, Brown, Rowe & Maw
190 S. LaSalle Street
Chicago, TL 60603-3441
(312) 782-0600 ;

P
5

6
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STATE OF ILLINOIS )

N s
1

COUNTY OF COOK

AFFIDAVIT OF PERCY L. ANGELO

Percy L. Angelo, being duly sworn on. oath, deposes and states:

]. ] am ap attorney representing the Village of Cary in [llinois Pollution Control
Board matter PCB 03-221. I previously represented the Village of Cary in the underlying
Pollution Control Facility Siting hearings held by the McHenry County Board.

2. On July 7, 2003 I contactéd Bradley Halloran, the Hearing Office in this matter,
to request that the Village of Cary be permitted to listen to status conferences scheduled jn this
matter. [ offered to come to the Board offices to listen to those status conferences if that would
facilitate matters.

‘3, Mr. Halloran refused to allow the Village of Cary to listen to the status
conferences and told me that such auditing was inappropriate, as private matters and aftorney-
client privileged matters coiild be discussed. | questmned how an attorney-client privileged
matter could be discussed between opposing parties before the hearing officer, and stated that the
matters discussed should be publicly available.

4. Mr. Halloran said it was his decision that the Village of Cary could not listen to
status conferences, and if the Village wanted, it could appeal its decision to the Board.

PercyL An] crelo

Further Affiant Sayeth Naught.

Dated:

Subscribed and sworn to
before me this 7§ *A-day
of July, 2003.

Tt )')/] A LO_@M
NoiaryPubhc

" IOFFICIAL SEAL"

Danna M. Draper
Netary Public, Srete of lllinois
My Commission Exp. 03/25/2006
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County of Coak )
SS.

State of [linois ) !

AFFIDAVIT OF PATRICIA F. SHARKEY

], Patricia F. Sharkey, an aftomey 11ccnscd to practice Jaw in [llinois and under
oath, state as follows: .

rd

1. I am an attorney representing the Village of Cary in Illinois Pollution Control Board
matter PCB 03-221. I previously represented the Village of Cary in the underlying Pollution
Control Facility Siting hearings held by the McHenry County Board.

2. On behalf of my client, the Village of Cary, I had a telephone conversation with Mr.
Bradley Halloran, the assigned Hearing:Officer in PCB 03-221, on July 1, 2003. In that
telephone convcersation, I requested that the Village of Cary be allowed to participate in the
teJephonic status conference scheduled for July 7, 2003. Mr. Halloran denied that request stating

that only persons representing parties in the appeal are allowed to participate in status
conferences in Pollution Control Facility Siting appeal cases. He further stated that telephonic

status calls are not open to members of the publlc *

3. Based-onthe Hsap;}g Officer’s mhnb, both'} and my co-counsel representing the Village

of Cary have becn excluded from telephonic status'conferences in which the procedures for the
handling of the Board record and the date, time, place and order othe Board hearings in PCB
03-221 have been discussed and decided.

» '
3. On July 11, 2003, ] filed an original and nine copies of the Village of Cary’s Objection to
the Petitioner’s Motion to Withdraw Exhibits and Records from the Board Offices with the
Pollution Control Board. The Village’s Objection was based in large part on the fact that the
County filed with the Board only one copy of twenly two over-sized exhibits.

4. On or about July 17, 2003, I read the Board’s Clerk’s Office On-Line (“COQL”) web
postings far PCB 03-221, and learned from the description. of the ITearing Officer’s July 15,
2003 Order posted on the web page that Petitioner’s Motion to Withdraw Exhibits and Records
from the Board’s Office had been granted. As the order itself was not posted on the web, [

called the Clerk’s office to verify this and to obtatn a copy and learn the substance of the ruling. I
requested that the Hearing Officer’s order be faxed to me. I was told that under Board policy the

Clerk’s Office could not fax it to me. I then requested that the Clerk post the order on the web
page, as are orders of the Board itself and every other filing in Board cases. The Clerk’s sta(f
agreed to review this request with Board counsel, and thereafier callcd me back and stated that
the Board, as a poIiC), did not post Hearing Officer’s orders and would not do so 1n this case
even in Jight of the swmf cant public interest already expressed. Finally, I was told that the
Clerk’s staff had beer:instructed, under Board policy, that the Village of Cary would be charged

25 cents per page for cgpws of Hearing Officer orders.

THIS FIL.ING IS FRINTED ON RECYCLED PAPER
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5. Subsequently, I did receive a copy of the Hearing Officer’s July 15, 2003 order which, on
~ the subject of the Petitioner’s motion to withdtaw the record, states :

“On July 9, 2003, petitioners filed a motion to withdraw exhibits and records. On July 15, 2003,

the petitioners made an oral motion that the motjon filed July 9, 2003, be withdrawn. Petitioners’

motion Js granted.”

This Qrder leaves unclear which motion had been granted, the July 9, 2003 motion to
remove the record or the July 15, 2003 oral motion withdrawing the prior motion. Because I and
my co-counsel representing the Village were excluded from the Status Conference and thus were
unable to hear the discussion of these motions or the Hearing Officer’s ruling, I bave no ;
background information with which to clarify this ruling and advise our client.

6. On Monday, July 27, 2003 I checked the Board's web page and found the description of
the Hearing Officer’s July 15, 2003 order had been changed. It now reads: “...granted
petitioners' oral motion to withdraw their July 9, 2003 motion to withdraw exhibits and

77

records;.. ..

7. Based on the above series of events and what [ have been told is Board policy, I apd my
co-cotnse] and our client, the Village of Cary, remain ‘uncertain as to :1) the content of the
Hearing Officer’s July 15, 2003 ruling on the removal. of the record ; 2) when there will be an
opportunity for public comment at the August 14, 2003 hearing; 3) ththcr the hearing will
include evening hours; and 4) whether the Petitioncf or Respondent will be presenting witnesses
or new evidence. As a result, I and my co-counse] have been hampered in our ability to prepare

for the August 14, 2003 hearing.

£

Further Affiant Sayeth Not.

\

Patrcia'F. Sharkey

Signed and swormn before me
this 2 f’f‘day of July, 2003.

CCM /M (_\/\éJ(lé’\

\otary Public

OFFICIAL SEAL" .
Donna M. Draper

Nortary Public, Siate of Tilinois

My Commission Exp, 03/25/2006
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CERTIFICATE CF SERVICE )

Percy L. Angelo, an attorney, hereby certifies that a copy of the fore go1ng‘Not1c° of
Filing and Village of Cary’s Appeal of Hearirig Officer Detcrmination and Request for Board
Direction was served on the persons listed below by UPS Next Day Delivery on this 28th day of

Tuly, 2003:
David W. McArdle ~ Charles F. Helsten .
Zukowski, Rogers, Flood & McArdle Hinshaw and Culbertson
50 Virginia Street " 100 Patk Avenuc, P.O. Box 1389
Crystal Lake, IL 60014 Rocldord 1. 61105-1389

Ozﬁw

Percy . Angelo

Percy L. Angelo, Esq.

Patricia F. Sharkey, Esq.

Kevin G. Desharmnais, Esq. )

Mayer, Brown, Rowe & Maw LLP \ o
190 South LaSalle Street - . ; L
Chicago, llinois 60603 . ”
312-782-0600
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BEFORE THE | COPY

ILLINOIS POLLUTION CONTROL BCARD

COUNTY, [ILLINOIS,

LOWE TRANSFER, INC. and )
MARSHALL LOWE, )
) .
Co-Petitioners, )
’ )
v, ) PCB No. 03-221
) (Pollution Control Board
COUNTY BOARD OF MCHENRY ) Siting Appeal)
)
)
)

Respéndent.

NOTICE OF FILING

TO: See Attached Certs f cate of Servicc

Please take notice that on July 28, 2003 we filed with the Illinois Pollution Control
- Board an original andnine copies of this Nouce of Fihno and Village of Cary’s Appeal of
Hearing Officer Determinations and Request for Board Direction, copies of which are attached

and hereby served upon you.

;
Dated: July 28, 2003 VILI.LAGE OF CARY
By: % Z . - -

One of its Aftorneys

Percy L. Angelo, Esq.

Patricia F. Sharkey, Esqg.

Kevin G. Deshamais, Esq.

MAYER, BROWN, ROWE & MAW LLP
150 S. LaSallc Strest

Chicago, [llinois 60603

(312) 782-0600

THIS DOCUMENT HAS BEEN PRINTED ON RECYCLED PAPIER
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BEFORE THE ILLINOIS PdLLUTION CONTROL BOARD

1,

LOWE TRANSFER, INC. and )
MARSHALL LOWE. )
)
Co-Petitioners, ) -
) PCB 03-22] .
vs. ) (Pollution Control Board
) Siting Appeal)

COUNTY BOARD OF MCHENRY )

COUNTY. ILLINOIS. ) .
' )
Respondent. )

VILLAGE OF CARY’S RESPONSE TO
PETITIONERS’ MOTION IN LIMINE

The Village of Cary (“Village™) is a public body representing its interests and those of its

»

. N v . - - v- .
citizens 1o this proceeding. The proposed Transfer Station site 1s located directly adjacent to the

- ol

Village of Cary znd in close proximity to the homes z'ifmany Cary residents. Op behalf of the
residents of the Village of Cary, and by and through the lawyers émployed by the Village w0
(2

represent ils citizens in this proceeding, the Village hereby provides its responsc to the

Petitioners’ Motion in Limine,

1. Given the unprecedented relief requested by this inotion and the potential that a

ruling on this motion could limit the record in this case in comiravention of law, this motion

should be decided by the Board rather than the Hearing Officer.

o

2. Petitioner’s motion 15 a self-serving attempt to limit public partcipation in this
procceding 1o Petitioner’s advantage in contravention of the Envirenmental Protection Act and

the Board’s rules whigh encourage public participation in all Board proceedings. The General !
|

) ; N - : [ H
ssembly's stated 1nlent under the Environmental Protection Act is Lo “increase public

participauon in the task éfprov:cring the enviromment.™ 415 JLCS 5/2(a)(v) Section 101.110 of ;
!
‘i

THIS DOCUMENT HaS BEEN PRINTED ON RECYCLED PAPER EXHIBIT C . i
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the Board’s regulations states “The Board encéurages public participation 1n al] of its
proceedings.” 35 Iil. Admin. Code 101.]110) In the face of this statutary and regulatory
mandate encouraging public participation, as well as the Board’s awn order in this case and

scores of other siting cases, Petitioner points to no sratutes, regulations or case law which give

’,

him a nght to this unprecedented cxclusion and/or tme limitations on aral statements by the

public.
)

3. In addition to offering no legal support for this unprecedented request, Petitioner
offers no evidence suggesting there is aff;cd {o handle this hearing any differently than any of
the scores of other siting hearings the Board has held under Section 40.1. There is no factual
basis fp; believing that the citizens attending this hearing will comment on matters outside the
rec‘ord. On the contrary, 1_135 record in this CELSC demgr{s.'tratcs that the cit-izens in Jarge part made
the record before the County Board - ir:cluding the i‘e];limony in the record of numerous highly
pertinent expert witgesses presented by the Village and other citizens. Citizens who actively

&
participated in the County Board proceeding have no need or reason to go outside the record in
this case to find support for the County Board’s decision. Thesc citizens are well versed in the

record and have every right to highlight for the Board the portions of the record that support the

County’s decision — as surely the Petitioner has a right to highlight any portions of the record he

believes the Board should focus on. ‘
4, While portraying this motion as B;sed on a concern that the Board will be

confused in the application of the manifest weight standard if ciizens are allowed to make oral

comments or speak tqa long, the Petitioner’s mation requests relief that goes far beyond

admonishing citizens (and anyone else) to limit their comments (o the exisung record Rather,

Peutioner requests that the Board exclude oral comments by the public olfogether — in a blanket

Tits DOGUMENT HBAS BEEN PRINTED On RECYCLED PAPER
o
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ruling. Peuitioner also atiempts to limit cven the reading of writlen statements to five minutes —

1

on the assumption that 2 hundred citizens will Want to comment. But there is ng evidence that a

hundred of citizens will wani to make cral statemenrs al this hearing. Furthermore, given the fact

that the record below is voluminous, limiting comment on 1t to five minutes.would be counter

»

pl.'oductive. To do so will force imembers of the public to make only general comments, rather
than provide specific comments ticd 1o the reco‘;d. The Village of Cary infends to provide
focused, record-oriented comments which will necessarily take more than five minutes. These
detailed comments may allow others to s‘fiortcn their comments. But to arbitrarily Jimit the

Village's or any other citizen’s cemments to five minutes could jeopardize the record in this

proceeding, )

. v - ‘q. v . v . A .
5. As a plethorz of Board siung opinions démonstrate, manifest weight of the
i~

evidence is a standard of review regularly applied b);' the Board. The Board has been conducun

o
=4

hearings under this standard since Section 40.1 was enacted. Contrary to Petitioner’s apparent
2

assumption, the Board is perfectly capable of assigning appropriate weight to information in the
record and information presented at bearing. It peed not be shielded from public comment in

order 1o do its job.

6. Petitioner points to a few cases; and anly one recent case, in which the Appellate

Court over turned the Board’s decisionin a é,;ting casc as against the manifest weight. But none
of these Appellate Co.urt reversals were based onba finding that the Board gave improper weight
to 2 public comment made in a Scction 40.1 hearing. The fact that the Appellatc Court has
disagreed with the Board i;n a handful of cases on where to draw the line using the manifest
weight standard does‘n:;‘?t support the conclusion that the Board musr stop accepting public
comyment at its hcarings? Furthermere, should the Petitoner believe that a public comment is

Tis DOCUMENT HAS BEEN PRINTED ON RECYCLED PAPER
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23 P 21,30



~J
—]
[
(=]
[
O
[}
<
(e
Cad
0
[0
—I
.
T
—3
™D
™D
~
~
=
<
<Al
by |
D
[
[
(o]
[
[}
<
i
o

FROM ZUKOWSKI ROGERS FLOOD MCARDLE 2154589057

»

outside the record. he has every opporturuty 10 point that out to the Board in his brief, There is
simply no suppart for the proposition that the Board cannot appropriately apply the siandard or
revicew or that allowing public comment will somehow taint the record.

7 The Board encourages public participation in its proceedings, and has always

allowed public comment at hearings on siting appeals. Typically, members of the public arc

given significant leeway in presenting their comiments. In our review of Board siting cases, we
!

found po case in which the Board entered a blanket order excluding public comment in Board
siting appeal hearings — and Petilioner has pointed to none. We also found no case in which the
Board limited public comment to the “fundamental fairness™ issue -- and again Petitioner has

pointed to nome. Finally. contrary to Petitioner’s assertion, the Board’s taking of public
comment an Whether the record supports the local siting body’s decision has never been

.
nted to no casc in which it has.

Bt

construed as reversible crror — and Petitioner has poi

8. Infact, there is very good reason the Hearing Officer should not attempt to limit
public comment in the hearing procss; The far greater. risk of reversible error js that the
Hearing Officer does 25 Petitioner requests and cuts-off public comment iﬁ coﬁtravention of the
statute and regulations, or, at hearing, from the bench, without the benefit of cleven days of
County Beard hearing transcripts before him, cuts-off valid public comment actually
highlighting the record or providing legal argument on facts in the record. This would be

¥

reversible error. The record in this case is extensive and the Village and individual citizens from
both Cary and-other neighboring communitics participated in every day of the ¢Jeven County
Board hearings. We submit that the Jikelihood that the Hearing Officer will mistakenly cut-off

+

pertinent public comfﬁ;nt is greater than the nisk that the Board will be misled in the application

of its standard of review because a member of the public strays from the record.

THIS DOCUMENT HaS BEEN PRINTED ON RIICYCLED PAPER
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9. Finally, the Village fully agrees that the standard of review here is manifest

weight and that the Board is limjted to the record presented to the County Board. The Village
would welcome an Instruction from the hearing officer at hearing to both the parties and the

public regarding the Board's application of the standard of review and the nzed to focus on

»

Infarmation contained in the record.
WHEREFORE, Petitioner’s assertions are without merit and its Motion should be denied.

ud Respectfully Submitted, '

The Village of Cary :
i

Dated" August 4, 2003 - . By .
' Onsx of its Attorneys

Perey L. Angelo

Patricia F. Sharkey

Kevin G. Desharnais

Mayer, Brown, Rowe & Maw, LLI
190 S. LaSalle Street

Chicago, IL 60603-344] N - E
(312) 782-0600 ‘ f
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CERTIFICATE OF SERVICE

Patricja F. Sharkey, an attorney, hereby certifies that 2 copy of the foregoing Notice of
Filing and Village of Cary’s Response 1o Petitiopers’ Motion in Limine was served on the
persons listed below by facsimile and by depositing same in the U.S. Mail at or before 5:00 p.m.

on this 4th day of August 2003.

David W. McArdie Charles F. Helsten

Zukowski, Rogers, Flood & McArdle Hinshaw and Culbertson
50 Virginia Strect ' 100 Park Avenue, P.O. Box 1389
Crystal Lake, IL 600} 4 Rockford, IL 61105-1389
" Facsimile: 815-963-9989 N

Facsimile: §15-459-9057

l

Hearing Officer ,
Bradley P. Halloran -
Illinois Pollution Control Board
James R. Thompson Center

Suite 11-500

100 West Randolph Street
‘Chicago, IL 60601

Facsimile: 312-814-3669 ‘\‘ \ W

\f’a\tncxa F. Sharke

Patricia F. Sharkey r
Attorney for Village of Cary

Mayer, Brown, Rowe & Maw LLP

190 South LaSalle Steet

Chicago, Illinois 60603

312-782-0600

THIS DOCUMENT HAS BEEN PRINTED ON RECYCLED PAPER
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BEFORE THE
OLEINOTS POLLUTION CONTROL BOARD
LOWE TRANSFER, (NC. and )
MARSHALL LOWE. )
)
Co-Petitioners, )
- ) o
v. ) PCB No. 03-221
) (Pollution Control Board
COUNTY BOARD OF MCHENRY ) Siting Appeal)
COUNTY, ILLINOQIS, ) )
)
Respondent )

o

NOTICE OF FILING

TO: See Auached Cenificate of Service

Please take notice that on August 4, 52003, we ﬁigd with the [llinois Pollution Control
Board a0 original and nine-eopies of this Notice of Filing and Village of Cary’s Response to
Petitioners” Motion jn Limine, copies of which are attached and bereby served upon you. .

Dated: August 4, 2003 VILLAGE OF CARY

W

One o‘(xt‘s ANOmeys |

Percy L. Angelo, Esq

Patricia F. Sharkey, Esq

Kevin G. Deshamnais, Esq. :
MAYER, BROWN, ROWE & MAW LLP o
190 S. LaSalje Sureet

Chicago, lllinois 60603

(312) 782-0600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER, INC. and
MARSHALL LOWE, _

Co-Pctitioners, No. PCB 03-221
vs. (Pollution Control Facility Siting Appeal)
COUNTY BOARD OF McHENRY
COUNTY, ILLINOIS

Respondents.

N N N N N Y N

’

NOTICE OF FILING

TO:  Sce List Referenced in Proof of Service

PLEASE TAKE NOTICE that on August 5, 2003, we filed with the Illinois Pollution
Control Board, the attached Lowe Transfer, Inc. and Marshall Lowe’s REPLY TO THE
COUNTY BOARD OF MCHENRY'S RESPONSE TO MOTION IN LIMINE ip the above
entitled matter.

LOWE TRANSFER, INC. and
MARSHALL LOWE

. By - m /M M
K DaVid W. McArdle

v . .
PROOF OF SERVICE

1. a non-attorney, on oath swte that I served the foregoing Reply on the following parties by depositing same
ip the U. S. ypail on this 5™ day of August, 2003 and via fax on the 5%day of August, 2003:

Arrgrney for Countv Board of 4 Heaying Officer

McHenry County, Hlingis Bradley P. Halloran

Charles F. Helsten Iliinois Pollution Control Board

Hinshaw and Cujbertson _ Jamaes R. Thompson Center, Sujte 11-500
100 Park Avenue, P.O. Box 1389 100 West Randolph Street

Rockford, IL 61105-1389 Chicagp, IL 60601

815-490-4500; FAX 815/963-9989

?AX 3 ?2/814-3669

SUBSCRIBED and SWORN 1o beforc [/ -
%WM»&‘;@(: T, A P
: "OFFI ML, SE
VOMRAL JOELLE MesULar £
Matasy Pubiie, St of iiuna

_ My Commisalon £, pirmn /2815
David W. McArdle : &W@‘WJ LA 4,

Attorney Registration No. 06182127

ZUKOWSKI ROGERS FLOOD & MCARDLE
50 Virginia Street. .

Crystal Lake, Illinois 60014

(815) 459-2050

This document is printed on recycled paper.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER, INC. and )
MARSHALL LOWE, )
Co-Petitioners, ) No. PCB 03-221
) - .
Vs, . ) (Pollution Control Facility
) Siting Appeal)
COUNTY BOARD OF McHENRY )
COUNTY, ILLINOIS ) N
Respondent )

CO-PETITIONERS’ REPLY TO THE
COUNT¥BOARD OF MCHENRY'’S
RESPONSE TO MOTION IN LIMINE

Co-Petitioners, Lowe Transfer, Inc. and Marshall Lowe (“Lowe"), by and through its
attorﬁeys, Zukowski, Rogers, Flood & Mi;:%rdle, resp‘e'ctfuI’Iy rcquést the Pollution Control Board-
deny the County Board 6?v‘1\/[chnry’s-(thc .“Courit);"i'B;:»ard”) Respomnse to Motion in Limine in |
this siting appeal. In support of jts reply, Lowe states as follows:

1. On July 28, 2003, Ldwe filed a Motion in Liminc in this siting appeal.

2. The Motion in Limine requested the Pollution Control Board enter an order, in
Jimine, restricting the scope of the hearing to be conducted on August 14, 2003, to Ipreclude
Section 101.628(a) oral statements or, in the altcrn.ative, to limit the time for Section 101.628(a)
oral staterments, if allowed, to {ive minutes per participant in the event the total number of
participants is 25 or more and, additionally, linﬁt aj] Section 101.628 statements by parties and
paxticipants to the record generated in the proceeding before the County Board.

3 The Coux;ty Board, in its response, misreads the Board’s rules of procedure. The
County Board argu"gs that the Board rulés “explicitly provides that participants who wish to make

| A
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comments will be allowed the opportunity to do so”. County’s Respoase to Motion in Limine, p.

'

3‘- v
4, Yet what Section 107,404 really states is:

“Persons who are not parties as set forth in Section 107.202 of this
Part are considcred participants and will bave hearjng
participation rights as determined by the hearing officer in
accordance with 35 [II. Adm. Code 107.628. (Emphasis added.)

5. Section 101.628(a) in pertinent part states:

“Oral Statements. The hearing officer may permit a participant to
make oral statements om'the record when time, facilities, and
concerns for a clear and concise hearing record so allow.
(Emphasis added.)

6. Section 101.628(c)(2) states:

-
S

“All public.comments must prescnt -arguments or comments based
on the evidence contaimed in the record.”

7. Lowe’s siting appeal is based solely on the man:i‘fest weight of the evidence in the
record regarding Criteria 2, 3 and 5.”

8. The County Board asserts, in its response, that the “proposition that the Pollution
Contro] Board must review the record developed at the local siting hearing under a manjfest
weight of the evidence standard is simply ir:_relcvanl". County’s Response to Motion in Limine,
p. 4.

9. Not only is the as to the manifes;c‘ weight of the evidence standard relevant to
statements made at the public hearing, it is the only standard that can be applied in this siting

appeal.
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10.  The record in this siting approval application is voluminous. “Unlimited public ’

comment”, as proposed by the County Board; is contrary to the Board’s rules “for a clear and

concise hearing record.

11.  Lowe’s Motion in Limine was a simple request given the nature of this siting
appeal to restrict oral argumnents to the parties or lirnijt public cornment to a reasonable time

frame and to confine the public comment to the record and prevent the presentation of evidence

outside of the record.

WHEREFORE, Co—Peﬁtionersf;Lowc Transfer, Inc. and Marshall Lowe, request that the |

County Board of McHenry’s Response to Motion in Liminc be denied.

Respectfully submitted,
LOWE TRANSFER, INC. and
- MARSHALL LOWE
’ ."By: zukowski, Rogers, Flood & McArdle |

YByL m —}"4 w

David W. McArdle

David W. McArdle

Attormey No: 06182127

ZUKOWSKI, ROGERS, FLOOD & MCARDLE
Attorney for Lowe Transfer. Inc, and Marshall Lowe
50 Virginia Street

Crystal Lake, Illinots 60014

815/459-2050; 81 5/4§9-9057 (fax)
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