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RECE~VED
CLERK’S OFFICE

JUN 032004
BEFORE THE ILLINOIS POLLUTION CONTROL BOA3~U~TEOF ILLINOIS

Pollution Control Board

[N THE MATTER OF: ) 7

RCRA SUBPT1TLED UPDATE, USEPA ) R04-5
REGULATIONS (January1, 2003 through ) (Identicalin Substance ‘

June30, 2003) ) Rulemaking— Land)

)
IN THE MATTER OF: )

)
RCRA SUBPTITLE D UPDATE. USEPA ) R04/I ‘~

REGULATIONS(July 1, 2003 through ) (Identicalin Substance
December31, 2003) ) Rulemaking— Land)

PUBLIC COMMENT

MARION RIDGE LANDFILL, by andthroughits attorney,Claire A. Manning,

respectfullysubmitsits commentin theabove..titledproceedingto theIllinois Pollution Control

Board(“Board”).

I. Background

MarionRidgeLandfill is a landfill thathasbeensited for developmentin Williamson

County. SeeConcernedCitizensofWilliamsonCountyandRev.Paul craneandRoseRowellv.

Bill Kibler DevelopmentCorp. PCB 96-60(February15, 1996).Subsequentto that siting

approval,Marion RidgeLandfill hashada developmentpermit pendingwith the Illinois

EnvironmentalAgency. MarionRidgeLandfill hascooperatedwith theAgencyon all

regulatoryandtechnicalissuesraisedduring the lengthyperiodofpermitreview andhasspent

considerabletime andtechnicalandfinancialresourceson ensuringthepublic healthand

environmentalsafetyoftheproposedlandfill. Accordingly,Marion RidgeLandfill fi.iily expects

that thedevelopmentpermit will finally be issuedon or beforeJuly24, 2004.
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Becausetheproposedlandfill is locatedwithin thelocationparametersset forth in the

recentWendell H. FordAviation Investmentand RefonnAct for the21~Century,Pub. L. 106—

181, effective April 5, 2000,amended49 U.S.C.4471.8(d)(“Ford Act.”), Marion RidgemaJces

the following public comment,seekingBoardclarificationandamendmentoftheBoardnote,

andtheapplicabledefinition of”putrecible.”

H. ProposedBoard NoteReflectingUSEPANoteGiving Public Notice ofLocation

Standards Set Forth In the Wendell HolmesFord Act —35 IlL Adm. Code811.302

First, Marion RidgeLandfill is fully awareofthe applicability oftheFordAct andhas

everyexpectationthatwhile theAgency,in issuingthepermit,maycondition thepermitupon

compliancewith all applicablelawsandregulations(includingtheFord Act), it will not denythe

permit on thebasisofthe locationstandardsset forth in thatAct. Second,MarionRidge

Landfill haseveryexpectationthat it canmeettheprovisionsof theFord Act, by assuringthe

federalagencyresponsiblefor its administration,theFederalAviation Administration(FAA),

that the landfill will be operatedin sucha waythat it will notposean attractantorhazardto

birds; thus, it expectsto fully meetthepolicy parameterswhich underlietheFordAct and looks

forwardto presentingits caseto FAA.

Heretofore,theAgencyhastakentheposition,correctly, that the locationstandardsset

forth in theFord Act cannotbe usedabasisofa denialofthepermit:, becausetheFordAct

locationstandardsarenot a partofthe enviromnentalregulationsthat theAgencyregulates,

Certainly, in determiningnot to “adopt” theFordAct locationstandards,andinsteadproviding a

simple informationalnotereferencingotherapplicablefederalregulations(SeeFederal

Register/Vol.68,No. 189, October15, 2003),theUnitedStatesEnvironmentalProtection

Agency(USEPA)also recognizedthat theregulatoryresponsibilityof enforcingthestandards
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thereinlies with theFAA (and correspondingstateandlocal transportationentities)andnot the

USEPA. As theBoardnotedin its March 18 order in this matter,theactual~‘adoption”of these

standardsin federalenvironmentalruleswasthesourceofmuchcontroversyduringthe federal

rulemakingand, accordingly,theUSEPAultimatelydeterminednot to promulgateany

substantivestandard,but insteaddeterminedto simplyrefer to the readerto theapplicabilityof

theseotherfederalstandards.

Marion RidgeLandfill appreciatesthat theBoard’snoteis drawnfrom identical language

astheUSEPAnoteandaccordingly,like the federalnote,providesasimple informationalnotice

to thepublic that otherfederallocationstandardsmaybe applicable. In orderto ensurethat there

is no confusion,however,MarionRidgeLandfill respectfullyrequeststhat theBoardclarify, in

its opinionadoptingthis note, that thenoteis not intendedto givetheAgencyanynewauthority

or responsibilityto regulateconcerningthestandardsset forth in theFord Act. Suchclarification

is providedby theUSEPAin its federalregisternotice:

theselandfill siting restrictionsaredirectlyapplicableto anypersonconstmctingor
establishinga newlandfill as thosetermsaredefinedin thestatuteand interpretedby the
FAA, theagencychargedwith administeringtheFord Act. Therefore,it is not necessary
for EPAto incorporatetheseprovisionsinto theMSWLF criteria.Today’samendmentto
include a referenceto section503 of theFordAct in a noteto 40 CFR 25810,which is
thesectionof thecriteriathat setsforth the locationrestrictionsfor airportsafetyunder
RCRA, SubtitleD, is solely for theconvenienceofthepublic.” FederalRegister!VoL
68, No. 199 atpage59334(October15, 2003)

Also, astheproposednote is drafted,theFordAct notification is containedin a pre-

existingnotewhich explainsthat thegenesisof35 IlL Adm. Code811.302(f) was40 CFR

258.10,federal environmentalregulationsadministeredby theUSEPA. To addtheFordAct

informationalnoteto this samenotepresentsunnecessaryconfusion.

3

Printed on RecycledPaper in Accordancewith 35 111. Adni. Code 101.202and lOt. 302(g)



__ j ~ LI * LI . - — r LI -

I ~ ~

-~LIII LI LI -r LI LI • r

HI. Clarification of the Applicability of Distinct I)efinitions of“Putrecible”.

Again so asto causeno confusionregardingtheappropriatestandardsanddefinitions

Illinois landfills mustmeetregardingIllinois environmentalregulations.as distinct from federal

aviationsafetyregulations,Marion RidgeLandfill respectftillysuggeststhat theBoardprovide

clarification,in the rule itself’, that, for purposesofapplicationof thestandardsset forth in the

Ford Act, thedefinition of “putrecibic” setforth in 35 Ill. Adm. Code8 10.103 is not applicable.

Rather,thedefinition establishedby theFAA is theapplicabledefinition.

That.definition is muchdifferent thanthedefinition foundat35 Ill. Adm. Code8 10.103,

asthe FAA definition is concernedwith aviationsafety,not theregulationofspecifictypesof

landfills. Specifically, theFAA defines“putreciblewaste”as

“solid wastewhich containsorganicmattercapableof beingdecomposedby micro-
organismandof sucha characterandproportionasto be capableofattractingor
providingfood for birds.” SeeAviation Circular150/5200-34,Appendix1

As it is theFAA definitionthat is key to an exceptionto the locationstandardsundertheFord

Act, in order to avoidany confusionthatmight resultfrom theBoard’ssinglerulemaking(which

providesa referenceto theFordAct at thesametime it technicallyamendsthedefinitionof

“putrecible”), MarionRidgeLandfill respectfullyrequeststhat theBoardconsideraddinga note

afterthedefinition of”putrecible.” Thisnoteshouldclearlyindicatethat for purposesof

applicationofstandardsundertheFord Act, theFAA definition ofputrecibleapplies.

Thus,MarionRidgeLandfill suggeststhat theBoardconsidersplitting this noteinto two

separatesections(sincetheyreferto two distinct regulatoryconstructs)andalsoaddinglanguage

concerningthedistinct “putrecihie” definitions. FortheBoard’sconvenience,Marion Ridge

Landfill providesthefollowing suggestedamendmentto theBoardnote,which addressesthe
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concernssct forth aboveandwhich is consistentwith the federal languageset forth in its

“adoption”of thisnote.

BOARD NOTE: Subsection(f) ofthis Sectionis derivedfrom 40 CFR

258.10(4-992-)(2003),as amendedat 68 Fed.Reg. 59333(October 15, 2003).
SECONDBOARD NOTE: A prohibition on locatinga newMSWLF nearcertain
airportswasenactedin Section503 ofthe federalWendellH. FordAviation Investment
andReformAct for the2l5t Century(FordAct) (49 U.S.C. 44718(d)). Section503
prohibitsthe “constructionor establishment’ofa newMSWLFafterApril 5, 2000within
six miles of certainsmallerpublic airportsabsent federalapproval. TheFederal
Aviation Administration.(FAA) administerstheFordAct andhasissuedguidancein
FAA Advisory Circular 1 50/5200-34.datedAugust26,2000. The terms defined
therein, including the. definition of “putrecible,” are the terms that apply to location
standardsunder theFord Act. This note is adopted solely for the convenienceofthe
public and should not be consideredas the promulgation of new location standards
under the Illinois Environmental Protection Act.

Marion RidgeLandfill thankstheBoardfor its considerationandfor theopportunityto

presentthis public comment.

CLAIRE A. MANNING
Posegate& Denes,P.C.
111 N. Sixth Street
Springfield,illinois 62705
(217)522-6152
(217)522-6184(FAX)
claire~posegate—denes.corn
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ClaireA. Manning,Attorney

Prinn~dart RecycledPaper in Accordancewith 35 111. Mn,. Code 101.202and 101.302(g)




