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PLEASE TAKE NOTICE that on September 12, 2003, we filed with the Illinois Pollution
Control Board, the attached Co-Petitioners’ Mation to Deem Lowe’s Site Location Application
Approved Due to the Board’s Failure to Comply with the Act’s Publication and Naotice
Requirements and Memorandum in Support of Motion to Deem Lowe’s Site Location
Application Approved Due to the Board'’s Failure to Comply with the Act’s Publication and
Notice Requirements in the above entitled matter, a copy of which is attached hereto.
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USE OF THE INDIVIDUAL OR ENTITY TO WHICH (T IS ADDRESSED AND MAY CONTAIN INFORMATION
THATIS PRIVILEGED, CONFIDENTIAL, AND/OR EXEMPT FROM DISCLOSURE UNDER APPLICABLELAW.
[F YOU ARE NOT THE INTENDED RECIPIENT, OR AN AGENT OF THE INTENDED RECIPIENT, YOU ARE
HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION, OR COPYING OF THIS
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD SEP | 5 2007

STATE Of ILLINgg

LOWE TRANSFER, INC. and
Pollution Contro/ Boar,,

MARSHALL LOWE,
Co-Petitioners, No. PCB 03-221

(Pallution Coutrol Facility
Siting Appeal)

VS,

COUNTY BOARD OF McHENRY
COUNTY, ILLINOIS

S S e e S Mt N M M et e

Respondent

MOTION TO DEEM LOWE’S SITE LOCATION APPLICATION APPROVED
DUE TO THE BOARD’S FAILURE TO COMPLY WITH
THE ACT’S PUBLICATION AND_NOTICF, REQUIREMENTS

Co-Petitioners, Lowe Transfer, Inc. and Marshall Lowe (“Lowe™), moves the Pollution
Control Board, pursuant to 415 [il. Comp. Stat. 40.1(a), to deem Lowe’s site location application
approved on the grounds that the hearing in this matter was not held in compliance with the
notice and publication provisions of Section 40.1(a) of the Illinois Environmental Protection Act
(“Act”), 415 Il Comp. Stat. 5/40.1(a), and the Board lacks authority to make a final decision on
thie merits of the appeal. In support of this motion, Lowe attaches their Memorandum n Support
of this Motion as Exhibit 1 and states the following.

Background ¢
B On November 20, 2002, Lowe fited a local siting approval application with the
McHenry County Board (“County”) for the Northwest Highway Transfer Facility, a municipal

solid waste transfer station, located in unincorporated McHenry County.
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2. On May 6, 2003, the County denied Lowe’s local siting approval application
citing failure to meet Criteria (ii), (iii), and (v).

3. On June 5, 2003, Lowe filed a petition (“Petition”) with the Board for a hearing to
contest the decision of the County denying Lowe’s application for local siting approval for the
Northwest Highway Transfer Facility.

4. On June 19, 2003, the Board issued an order advising the parties of the hearing
procedures, that the statutory deadline for the Board’s decision on the Petition was October 2,
2003, and that if the Board “fails to take final action by the decision deadline, the petitioners
‘may deem the site location approved.™

5. On July 24, 2003, the Board caused to be published a notice for the Lowe hearing
in the Pioneer Press’s Northwest Zone newspapers.

0. The public hearing on Lowe ’s Petition was held on August 14, 2003.

Grounds for Motion

7. Section 40.1(a) of the Act states: “The Board shall publish 21 day notice of the
hearing on the appeal in a newspaper of general circulation published in that county.” 415 IiL.
Comp. Stat. 5/40.1(a). This requirement is mandator'y and jurisdictional, and failure to comply
with it nullifies a subsequent hearing taking place upon defective notice.

8. Under the Act, the Board is rec;uired to issue a final deciston within 120 days of
its receipt of Lowe’s Petition for hearing appeal, and following a duly noticed public hearing.
415 Ilf. Comp. Stat. 5/40.1(a).

9. The Board’s notice for the hearing on Lowe’s Petition was defective because it
was not published in a newspaper of general circulation published tn McHenry County.
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10, Because the notice for Lowe’s hearing was defective, and notice in accordance
with the Act is mandatory and jurisdictional, the hearing held Lowe’s Petition is a nullity.

1. Absent a valid hearing undertaken pursuant to statutory notice, the Board is
without authority to issue a final decision on the merits of this appeal.

12. Adminstrative agencies exercise power strictly provided by statute and possess no
inherent or common law powers. Any action taken outside of its statutory authority is without
Jurisdiction, void and 1s considered a nullity from its inception. Daniels v. Industrial
Commission., 201 111.2d 160.

13. In order 10 address the merits of the appeal and issue a final decision, the Board
must have both a valid hearing and statutory notice. 1f both are not present, the Board lacks
authority to issue a final decigion on the merits. fllinois Power Co. v. {llinois Pollution Control
Bd., 137 . App. 3d, 450 (4" Dist. 1985).

14, The Board’s failure to comply with the mandatory notice and publication
provision of the Act rendered void the hearing. There is no provision in the Act for a final
decision to issued following a hearing held pursuant to defect notice. Thus, to do so would be
ultra vires and void.

15. Section 40.1(a) provides in part that:

I there is no fina! action by the Board within 120 days after the
date on which it received the Petition, the petitioner may deem the
site location approved :

415 [il. Comp. Stat. 5/40.1(a). If there is no final action by the Board within 120 days, the
petitioner may deem the site location approved. Waste Management of lllinois, [nc. v. Pollution

Control Board, 201 1. App. 3d 614 (1" Dist. 1990).
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16. The notice for the public hearing held on August 14, 2003, was defective and in
violation of the mandatory requirements of Se.ction 40.1(a) of the Act and, therefore, is a nullity.

17. Where the 21-day notice can no longer be provided before the lapse of the 120-
day time period, no hearing can legally be held. See lllinois Power Company v. Illinois Pollution
Control Bd., 137 Il App. 3d 449, 450 (4" Dist. 1985-).

18. Because there is no longer sufficient time before the statutory 120-day decision
deadline for the Board to hold a public hearing on Lowe’s Petition with proper 21-day notice,
there is no time before the mandated decision deadline for the Board to meet the requirements of
Section 40.1(a).

19. The Act requires both a public hearing and a final decision within the required
time frame. If either is not forthcoming within that time, then the permit or siting approval is
deemed 1ssued under the Act. Marquette Cement Manufacturing Company v. lllinois
Environmental Protection Agency, 84 111, App. 3d 434 (3" Dist).

20, The Board lacks authority to dispense with the hearing or to violate wither the
statutory notice requirement or the 120-day decisional limit under the Act. Accordingly, the
Board 1s not authorized to issue a final decision, and pursuant to section 40.1(a), the site
application must deemed approved as a matter of law.

WHEREFORE, for the reasons set forth above, the Petitioners request that the Board

issue an order (1) finding that the hearing notice was defective and the Board lacks authority to

THIS FILING PRINTED ON RECYCLED PAPER
4



issue a final decision on the merits, and (2) deeming Lowe’s site location application approved in
accordance with 415 It Comp. Stat. 5/40.1(a).
Respectfulty submitted,

LOWE TRANSFER, INC. and MARSHALL LOWE
By: Zukowski, Rogers, Flood & McArdle

()N M

David W. McArdie, one of their attorneys

David W. McArdle

Attorney No: 06182127

ZUKOWSKI, ROGERS, FLOOD & MCARDLE
Attorney for LOWE Transfer, Inc, and Marshall LOWE
50 Virginia Street

Crystal Lake, Illinois 60014

815/459-2050; §15/459-9057 (fax)
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RECEIVED
CLERK'S OFFICE

SEP 15 2003

STATE OF ILLINOIS
Pollutian Contro! Board

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER, INC. and
MARSHALL LOWE,
Co-Petitioners, No. PCB 03-221

(Pollution Control Facility
Siting Appeal)

VS.

COUNTY BOARD OF McHENRY
COUNTY, ILLINOIS

\.-J\-/\._/\--/\—/\.—r\-’/\'-."\._/vv\-_f

Respondent

CO-PETITIONERS> MEMORANDUM IN SUPPORT OF MOTION
TO DEEM LOWE’S SITE LOCATION APPLICATION APPROVED
DUE TO THE BOARD’S FAILURE TO COMPLY WITH
THE ACT’S PUBLICATION AND NOTICE REQUIREMENTS

Co-Petitioners, Lowe Transfer, Inc. and Marshall Lowe (“Lowe”) have moved this Board
to deem Lowe’s site location application approved on the grounds that the hearing in this matter
was not held in compliance with the notice and publication provisions of Section 40.1(a} of the
[llinots Environmental Protection Act (“Act™), 415 J1l. Comp. Stat. 5/40.1(a), and the Board
lacks authority to make a final deciston on the merits of Lowe’s appeal. The grounds for Lowe’s
motion are that: (1) the hearing in this matter was not held in compliance with the notice and
publication provisions of Section 40.1(a) of the Illinois Environmental Protection Act (*Act™),
415 111 Comp. Stat. 5/40.1(a), and is thus void, and (2) the Board tacks authority to make a final
decision on the merits of the appeal absent comp Iiange with the notice and hearing provision of
the Act.

Upon the receipt of Lowe’s petition for a hearing, the Board is required to hold a duly
roticed hearing and fo issue a final decision within 120 days of its receipt of Lowe’s pefition .
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The Act mandated that Lowe’s hearing notice be published in a newspaper of general circulation
published in McHenry County. The notice published by the Board was defective because it was
not published in a newspaper of general circulation in McHenry County, nor one published in
McHenry County. Because the notice for Lowe’s hearing was defective, and notice in
accordance with the Act is mandatory and jurisdictional, the hearing held on Lowe’s appeal was
anulhty. Absent a properly noticed hearing, the Boa_rd 1s without authority to issue a final
decision on th; merits.
Background

On November 20, 2002, Lowe filed a local siting approval application with the McHenry
County Board (“County”) for the Northwest Highway Transfer Facility, a municipal solid waste
transier station, located in unincorporated McHenry County. On May 6, 2003, the County
dented Lowe’s local siting approval application citing failure to meet Criteria (11), (ii1), and (v).

On June 5, 2003, Lowe filed a petition (“Petition") with the Board for a hearing to contest
the decision of the County denying Lowe’s application for local stting approval for the Northwest
Highway Transfer Facility. On June 19, 2003, the Board 1ssued an order advising the parties of
the hearing procedures, that the statutory deadline for the Board’s decision on the Petition was
QOctober 2, 2003, and that if the Board “fails to take final action by the decision by the decision
deadline, the petitioners ‘may deem the site location approved.”™ A true and correct copy of the
Board’s 6/19/03 Order is attached here as Exhibit A. On July 24, 2003, the Board caused to be
published a notice for the hearing in the Pioneer Press’s Northwest Zone newspapers . A true
and correct copy of Pioneer Press’s Certificate of Publication for the notice is attached as Exhibit
B, The public hearing on Lowe’s siting location ap;loeal was held on August 14, 2003,
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Argument

A. The Board Failed To Comply With the Section 40.1(a)’s Mandatory and
Jurisdictional Publication Notice Requirements

Publication and notice in accordance with the Act is mandatory and jurisdictional, and the
notice and publication for the hearing on Lowe’s appeal was defective. Section 40.1(a) of the
Act states:

The Board shall publish 21 day notice of,the hearing on the appeal
in a newspaper of general circulation published in that county.

415 1L Comp. Stat. 5/40.1(a). This requirement is mandatory and jurisdictional, and failure to
comply with it nullifies a subsequent hearing taking I.JIaCC upon defective notice,

L Compliance with Section 40.1(a) is mandatory and jurisdictional.

Section 40.1(a)’s requirement that the Board “shall publish” the specified notice is
mandatory. See People v. Youngbey, 82 I11. 2d 556 (1980). The term “shall” is mandatory
where 1t 1s used with reference to any right or benefit to anyone and the right or benefit depends
on the giving a mandatory meaning to the term. See PACE v. RTA, 2003 WL 21694403 (2" Dist.
2003}, ctung Armstrong v. Hedlund Corp., 316 T, App. 3d 1097, 1106 (3d Dist. 2000). See also
In re Application of Rosewell, 97 111. 2d 434 (1983);.Ogle County Board v. Pollution Control
Board, 272 111. App. 3d 184 (2™ Dist. 1995); Browning-Ferris Industries of Hllinois, Inc. v.
Paollution Control Board, 162 111, App. 3d 801 (5" Dist. 1987). Section 40.1(a) provides the
petitioner with a right to petition for a hearing before the Board to contest local denial of a site
location application. Section 40.1(a)’s notice requirement is in place solely to protect the
petitioner’s right to a hearing with due process, as well as the rights of the citizens of McHenry

County to attend the hearing and present their positions.
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Administrative agencies such as the Pollution Control Board derive power solely from
their enabling statutes, and they may not disregard the prerequisites in such enabling statutes for
the exercise of such power.  See lllinois Power Conipany v. Pollution Control Board, 137 111,
App. 3d 449, 450 (4™ Dist. 1985), citing Spray v. [llinois Civil Service Com., 114 111 App. 3d
569 (1% Dist. 1983). Illinois courts have consistently ruled statutory notice requirements are a
jurisdictional maiter. d.; Kane County Defenders, Inc., v. Pollution Control Board, 139 111 App.
3d 588 (2 Dist. 1985). A failure to comply with statutory notice requirements, such as that in '
Section 40.1(a) is a violation of the Act, and any action premised upon such violation is void. See
/d.; Village of Mundelein v. Hartnert, 117 1. App.3d 1011 (1983).

2. Section 40.1(a) required that notice of the hearing on Lowe’s appeal be

published in a newspaper of general circulation and published in McHenry
County.

Section 40.1(a) mandates that the Board shall publish the 21-day notice of the hearing on
the appeal in a newspaper of “general circulation published in that county.” 415 l1l. Comp.
Stat. 5/40.1(a). The Board did not comply with that publication requirement.

a. Notice was not in a newspaper published in McHenry County.

The Board published notice in the in the Northwest Zone of the Pioneer Press

newspapers. Exhibit B. The Northwest Zone of the Pioneer Press includes the following

Pioneer Press newspapers:

* ALGONQUIN COUNTRYSIDE *ARLINGTON HEIGHTS POST
*BARRINGTON COURIER-REVIEW *BUFFALO GROVE COUNTRYSIDE
*CARY-GROVE COUNTRYSIDE *ELK GROVE TIMES

*HOFFMAN ESTATES REVIEW *L AKE=IN-THE-HILLS COUNTRYSIDE
*L AKE ZURICH COURIER *PALATINE COUNTRYSIDE
*ROLLING MEADOWS REVIEW *SCHAUMBURG REVIEW

*WHEELING COUNTRYSIDE
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Exhibit B. Of these thirteen newspapers which contained the legal notice for the public hearing

on the Lowe siting location appeal, only five are distributed and circulated within McHenry

County, and such distribution and circulation is confined to limited area in southeastern part of

the County. Those papers are the following:

Pioneer Press newspapers distributed
and circulated in McHenry County

L

ALGONQUIN COUNTRYSIDE

BARRINGTON COURIER-REVIEW

CARY-GROVE COUNTRYSIDE

LAKE-IN-THE-HILLS COUNTRYSIDE

LAKE ZURICH COURIER

Exhibit C, § 3(a).

All Pioneer Press newspapers are printed and bundled for distribution at its Northfield

facility in Cook County, INinois. After bundling and separation of the newspapers by final

destination, an independent private company delivers the newspapers to the post offices and

newsstands appropriate for each newspaper. Exhibit C, § 3(b).

The delivery site of each of the

frve newspapers that have some connection to McHenry County is as follows:

Newspaper Delivery Site County of Delivery Site
CARY-GROVE COUNTRYSIDE Cary Post Office McHenry County
ALGONQUIN COUNTRYSIDE Algonquin Post Office McHenry County
LAKE-IN-THE-HILLS COUNTRYSIDE Algonguin Post Office McHenry County
BARRINGTON COURIER-REVIEW Barrington Post Office Lake County

LAKE ZURICH COQURIER

Lake Zurich Post Office

Lake County
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From these post offices the various editions of the Pioneer Press are circulated to their specific
target communities. Afier dropping the newspapers at the various local post offices, the private
company delivers the remaining newspapers to only those newsstands contracted with Pioneer
Press within each targeted community. Exhibit C, ¥ 3(c).

It is long-established law in Illinois that a newspaper is “published where it is first issued
to the pubhic.” O'Connell v. Read, 256 111. 408, 410 (1912) (“the place of publication of a
newspaper is the place where it is first put into circulation, where it 1s ﬁr;t issued to be delivered
or sent, by mail or otherwise, to its subscribers™). A newspaper can have only one place of
publication: “Publication occurs at the place where the newspaper is first issued to the public,
1.e., where actual distribution of bulk deliveries of the newspaper originates.” See 1981 111, Atty.
Gen. Op. 91 (No. 81-037), 1981 WL 37187 (Tll. A.G.); 1992 [ll. Atty. Gen. Op. No. 92-010;
1992 WL 469749 (1Il. A.G.) Copies of law atiached as Exhibit D. The simultaneous circulation
of a newspaper within several communities is not the equivatent of publication in each
community. Gareia v. Tully, 72 11, 2d 1 (1978).

The place where the newspapers are first put into circulation is Pioneer Press’ Northficld
facility because all five of the Pioneer Press newspapers circulated within McHenry County are
delivered to separate and distinct post offices with two of those post offices actually located in
Lake County. The place of publication for the Pioneer Press 1s Northfield, Hinois — a location in
Cook County — not McHenry County,

The notice for the statutorily mandated public hearing on Lowe’s siting appeal was
published outside of McHenry County in direct violation of Section 40.1(a) of the Act. For this
reason, the notice of July 24, 2003 is jurisdictionaﬂy_defective.

THIS FILING PRINTED ON RECYCLED PAPER
6



b. Notice was not in a newspaper of general circulation in McHenry
County. -

The mandatory ﬁublication requirement of Section 40.1(a) reguires that “‘the Board shall
publish 21 day notice of the hearing on the appeal in a newspaper of general circulation
published in that county.” 415 I1l. Comp. Stat. 5/40.1. Lowe’s siting application was for
property in unincorporated McHenry County and was reguired to be filed and decided by the
McHgnry County Board in compliance with the Act’s requirements. Lowe’s application notice
was published in the Northwest Herald, a newspaper of general circulation published in McHenry
County. See Exhibit E. Lowe’s siting location application was not an application for only
certain communities within McHenry County; it was.a county-wide application. The population
of McHenry County was 260,077 people in 2000. See C00001, §1, p. 1-3.

The only newspapers where the notice for the Lowe public hearing was published were
the Northwest Zone papers of the Pioneer Press. According to Frank Carlton, Circulation
Operations Manager of the Pioncer Press, at present, the total number of subscriptions of the
Pioneer Press newspapers in McHenry County is only 5,203, See Exhibit F. This fact is
confirmed on the Pioneer Press Internet website. See Exhibit G. The McHenry County
circulation of Pioneer Press newspapers in McHenry County is insignificant (see attached Exhibit
H, a McHenry County map depicting the area of Pioneer Press distribution) and does not
establish these {ive papers as newspapers of “general circuiation” in the County of McHenry.
Clearly, publication of the hearing notice in the Pioneer Press’s Northwest Zone weekly

newspapers does not satisfy Section 40.1(a)’s requirements, nor the mtent of the Act.
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The Act requires that publication occur in a newspaper of “general circulation” in the
County. Under the plain meaning of the terms, the requirement can not be satisfied for a
McHenry County application by publication in a newspaper which is not circulated throughout
McHenry County. |

It is well settled that in construing statutes one must ascertain and give effect to the intent
of the legislature. Madigan v. Dixon-Marquette Cement, Inc., 2003 WL 22049138 (Iil. App. 2
Dist.), citing Harris v. Manor Healthcare Corp., ;I I1.2d 350. In ascertaining the intent of the
legislature, one examines the statutory enactment and seeks * ‘to determine the objective the
statuie sought to accomplish and the evils it desired t;) remedy’ " Madigan at 5, citing Harris,
111 I1.2d at 362. The courts presume that the General Assembly, in passing legisiation, did not
intend absurdity, inconvenience, or injustice. Madigan at 5, citing Harris, 111 111 2d at 363.

The purpose of requiring publication of notice in newspapers of general circulation in the
county is to enable the provisions of the notice to become known to the inhabitants of the county.
Second Federal Savings and Loan Association of Chicago v. Home Savings and Loan
Association, 60 IH. App. 3d 248 (1% Dist. 1978), citing People ex rel. Chicago Heights v. Richton
(1969), 43 111. 2d 267; Garcia v. Tully (1978), 72 I1l. 2d 1. Notice and opportunity to be heard
are essential elements of due process of law. fllinois Crime Investigaiing Commission v.
Bucciert, (1967), 36 111, 2d 556, citing People v. Lavendowski, 329 TH. 223; Coe v. Armour
Fertilizer Works, 23;7 .S, 413.

Moreover, in interpreting a statute, the courts use the plain meaning of the language of the
statute. The word “general” is universally understood to mean available to all, as opposed 1o
available to only a few. Eor example, Black’s Law Dictionary contains the following definition:
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“General” — universal, not particularized, as opposed to special;
principal or central, as opposed to local; open or available to all, as
opposed to select; universal or unbounded, as opposed to limited;
comprehending the whole or directed fo the whole, as distinguished
from anything applying to or designed for a portion only.

Blacks Law Dictionary (7" Ed. 1999).

The only notice provided was to residents of the Cary area surrounding the proposed site
- who are opposed to the siting for purely parochial ( “NIMBY”) reasons. The rest of McHenry
County’s residents were not notified of the hearing. As such, the greater portion of McHenry .
County was prevented from attending and participating in the hearing, whether to support or
oppose the proposed location. The publication in the Pioneer Press limited the extent of the
notice of the Lowe public hearing in a manner that clearly prejudiced Lowe. The failure to
publish notice is the Northwest Herald, a daily newsﬁaper published, delivered and circulated
throughout McHenry County is inexplicable and inexcusable. See Exhibit 1.

The notice for the statutorily mandéted public hearing on Lowe’s siting appeal was not
published in a newspaper of general circulation within McHenry County in direct violation of
Section 40.1(a) of the Act. For this reason, the July 24, 2003 published notice was
jurisdictionally defective.

B. The Board Lacks Authority to Issue a Final Decision Where the Hearing Is
Conducted Following a Defectively Published Notice, and Must Deem the
Application Approved By Operation of Law

Section 40.1(a) of the Act outlines the procedure for appeal to the Board from a dental of
an application for local site approval. Section 40.1(a) requires that upon a petition for hearing by
an applicant, a hearing and final decision take place within one hundred twenty days of the
Board’s receipt of the petition for a hearing. 415 1)1, Comp. Stat. 5/40.1(a). See lllinois Power
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Co. v. Pollution Control Board, 137 111. App. 3d 449 (4" Dist. 1985); Marquette Cement
Manvfacturing Co. v. Hlinois Environmental Protection Agency, 84 1)1. App. 3d 434, (3" Dist.
1980). Because the notice for the hearing on Lowe’s Petition was defective, the Board lacks
authority to issue a final decision, and the Board must deem Lowe’s application approved by

operatton of law.

1. The Board Lacks Authority te Issue a Final Decision on the Merits of the
Appeal in the Face of a Defectively Noticed Hearing.

There s no provision in the Act for a final decision to issned following a hearing held
pursuant to defect notice. Thus, to do so would be uitra vires and void. Administrative agencies
exercise power strictly provided by statute and possess no inherent or common law powers. /n re
the Abandonment of Wells Located in Hlinois by Leavell, 2003 WL 21977009, See also Ford
Motor Co. V. Motor Vehicle Review Board, 338 111 App. 3d 880 (an administrative agency is a
statutory creature with no general or common law power and is powerless to act unless statutory
authority exists). Any action taken outside of its statutory authority is without junisdiction and is
void and a nullity from its inception. Daniels v. Industric! Commission., 201 111.2d 160.

The Board’s failure to comply with the mandatory notice and publication provision of the
Act rendered void the hearing. See /linois Power Company v. Pollution Control Board, 137 [l
App. 3d 449 (4™ Dist. 1985) (the failure to comply with a mandatory provision of a statute
renders void the proceeding to which the provision relates), citing Village of Mundelein v.
Hartnerr, (1983), 117 1. App. 3d 1011 (2™ Dist. 1983). See Exhibit D. In order to address the

merits of the appeal and issue a final decision, the Board must have both a valid hearing and
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statutory notice. If both are not present, the Board Jacks authority to issue a fina] decision on the
merits. fllinois Power Co., 137 11l App. 3d at 450. See Exhibit D,

To interpret the Act in any other manner would eviscerate the due process protections in
the Act. The General Assembly has determined the public should be notified before the Board
holds a hearing on a petition from the denial of a site location application. The Board cannot
simply disregard this directive. The statute is clear in its mandate: “The Board shall publish 21
day notice of the hearing on the appeal in a newspaper of general circu;ation published in that
county.” 415 Hll. Comp. Stat. 5/40.1(2). The [Hinois Supreme Court has made it clear that the
use of the word “shall” advises of a mandatory intent. See People v. Youngbey, 82 111.2d 556,
562 (1980); Hiinois Power Co., 137 111 App. 3d at 450. The fatlure to comply with a mandatory
provision of a statote renders void the proceeding to which it relates. Village of Mundelein v.
Hartnetr, 117 1. App.3d 1011 (1983). Thus, because the Board here failed to comply with the
mandatory notice provision of the Act, the hearing is void, and the Board lacks authonty to 1ssue
a final decision on the merits of Lowe’s appeal.

2. Under Section 40.1(a), the Board Must Deem Lowe’s Application for Site
Location Approved by Operation of Law.

In order to address the merits of the appeal and issue a final decision, the Board must
have both a valid hearing and statut(;ry notice. If both are not present, the Board lacks authority
to issue a final decision on the merits. fllinois Power Co., 137 [1l. App. 3d at 450. The Board’s
failure to comply with the mandatory notice and publication provision of the Act rendered void
the hearing. There is no provision in the Act for a final decision to be tssued following a

hearing held pursuant to defect notice. Thus, to do so would be witra vires and void.

THIS FILING PRINTED ON RECYCLED PAPER
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Section 40.1(a) provides in part that:
If there is no final action by the Board within 120 days after the
date on which it received the petition, the petitioner may deem the
site location approved
415 1. Comp. Stat. 5/40.1(a). If there is no final action by the Board within 120 days, the
petitioner may deem the site location approved. Waste Management of lllinois, Inc., v. Pollution
Control Board, 201 1. App. 3d 614 (1* Dist. 1990).

‘ The notice for the public hearing held on August 14, 2003 was defective and in violation
of the mandatory requirements of Section 40.1(a} of the Act and, thercfore, is a nullity. Where
the 21-day notice can no longer be provided before t}_le lapse of the 120-day time period, no
hearing can legally be held. See Hllinois Power Com v. fllinois Pollution Control Bd., 137 1lI
App. 3d 449, 450 (4™ Dist. 1985). Because there is no longer sufficient time before the statutory
120 day decision deadline for the Board to hold a public hearing on Lowe’s Petition with proper
21 day notice, there is no time before the mandated decision deadline for the Board to meet the
requirements of Section 40.1(a).

The Act requires both a public hearing and a final decision within the required time
frame. Marqueite Cement Manufacturing Company v. llinois Environmental Protection Agency,
84 111. App. 3d 434 (3™ Dist). See Exhibit D. If either is not forthcoming within that time, then
the permit or siting approval is deemed issued under the Act. jd. The Board lacks authority to
dispense with the hearing or to violate either the statutory notice requirement or the 120-day

decisional limit under the Act. Accordingly, the Board is not authonzed to issue a final decision,

and pursuant 1o section 40.1(a), the site application must deemed approved as a matter of law.

THIS FILING PRINTED ON RECYCLED PAPER
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CONCLUSION
For the forgoing reasons, Petitioners request that the Board issue an order (1) finding that
the hearing notice was defective and the Board lacks authority to issue a final decision on the
merits, and (2) deeming Lowe’s site Jocation applicaﬁion approved m accordance with 415 I
Comp. Stat. 5/40.1{(a).
Respectiully submitted,
LOWE TRANSFER, INC. and MARSHALL

LOWE
By: Zukowski, Rogers, Flood & McArdle

LAY

David W. McArdle, one of their attorneys

David W. McArdle

Attorney No: 06182127

ZUKOWSKI, ROGERS, FLOOD & MCARDLE
Attorney for LOWE Transfer, Inc, and Marshall LOWE
50 Virginia Street

Crystal Lake, lllinois 60014

815/459-2050; 815/459-9057 (fax)

THIS FILING PRINTED ON RECYCLED PAPER
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[LLINOIS POLLUTION CONTROL BOARD
June 18, 2003

LOWE TRANSFER, INC. and MARSHALL )
LOWE, )
)
Petitioners, )i
)
V. ) PCB 03-221
) (Pollution Control Facility
COUNTY BOARD OF MCHENRY ) Siting Appeal)
COUNTY, [LLINOIS, )
)
Respondent. )

ORDER OF THE BOARD (by G.T. Girard):

On June 5, 2003, Lowe Transfer, Inc. and Marshall Lowe (petitioners) timely filed a
petition asking the Board to review the May 6, 2003 decision of County Board of McHenry
County, Illinois (McHenry County). See 415 ILCS 5/40.1(a) (2002); 35 Ill. Adm. Code 107.204.
McHenry County denied the petitioner’s request for application to site a pollution control facility
located on U.S. Route [4 McHenry County.

Section 40.1(2) of the Environmental Protection Act (415 IL.CS 5/40.1(a) (2002))
authorizes the petitioners appeal to the Board. The petitioners appeal on the grounds that
McHenry County’s decision to deny citing was against the manifest weight of the evidence. The
petitioner’s petition meets the content requirements of 35 IIl. Adm. Code 107.208. The Board

accepts the pefition for heanng.

The petitioners have the burden of proof. 415 [LCS 5/40.1(a) (2002); see also 35 1.
Adm. Code 105.506. Hearings will be based exclusively on the record before McHenry County.
415 ILCS 5/40.1(a) (2002). Hearings will be scheduled and completed i a timely manner,
consistent with the decision deadline (see 415 1LCS 5/40.1(a) (2002)), which only the petitioners
may extend by waiver (35 Iil. Adm. Code 107.504; see also 35 1lI. Adm. Code 101.308). Ifthe é(
Board fails to take final action by the decision deadline, the petitioners “may deem the site ¥
location approved.” 415 ILCS 5/40.1(a) (2002). Currently, the dectsion deadline 1s October 2,
2003 (the 120th day after June 5, 2003). See 35 1ll. Adm. Code 107.504. The Board meeting
immediately before the decision deadline is scheduled for September 18, 2003.

McHenry County must file the entire record of its proceedings within 21 days after the
date of this order. The record must comply with the content and certification requirements of 35
Il Adm. Code 107.304, 107.308. The petitioners must pay to McHenry County the cost of
preparing and certifying the record. 415 ILCS 5/39.2(n) (2002); 35 Ill. Adm. Code 107.306; see

also 35 UL Adm. Code 107.502(b).

IT IS SO ORDERED.



I, Dorothy M. Gunn, Clerk of the iinois Pollution Control Board, certify that the Board
adopted the above order on June 19, 2003, by a vote of 6-0.

Dorothy M. Gunn, Clerk
Illinois Pollution Control Beard
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B-13-03312:11PM;

ILLINOIS POLLUTION CONTROL BOARD i

Date 6 ? - / 3 —_— O 3 INumber of pages including caver shee! Z
TO.'bf.ClM‘a [UV"AQ [/ FROM: l C)"'\ BKG\«J

Pollution Control Board

James R. Thompson
Center

100 West Randoiph Street
Suite 11-500

Phone ?] S— 489~ 2050 Chicago, llinois 60601
Eax Phone g[ S 45 QO§7 Phone 312-814-3620

cc: Fax Phone 312-814-3669

Web Site hitp://'www_ipch. state.il.us/

REMARKS: ] Urgent /ES]\ For your review’ [ Reply ASAP (1 Please Comment

This facsimile cantains CONFIDENTIAL INFORMATION which may be LEGALLY PRIVILEGED and
which is intended only for the use of the Addressee(s) named above. if you are nct the intended
recipient of this facsimile, or the employee or agent responsible for delivering it o the intended recipient,
you are hereby notified that any dissemination or copying of this facsimile may be strictty prohibited. if
you have received this facsimile in error, please immediately notify us by telephone and return the

original facsimile to us at the above address via the Pgstal Service. Thank you.




877;—03;12:11PM:
HUb—1la—dbds 11549 HDY & CLASSIFIED

i P

= z
F.Bl1-B1

" PN-T Aiwe Transfer inc POR 03-221

ADORDERNUMBER; 771726

PONUMBER: Do Rrown

AMOIUNT: 2} .00 Slate of Llincix - County of E Conk @ Kanc E Lake @Mcﬂeury D DuPage

NO. OF AFTIDAVITS: |

Pioneer Press
Certificate of Publication

Promeer Przug, does hereby cortify i) hes cublished The ailached adveriiyementy m
the following secular weekly newspapers, All nzwspapers mect Hlinors Rovisad
Starae reguirenenis for publicatron of Legal Wotices.

Woic: Logal Notits appzared jo the foliowing checked pesilions.

PUBLICATION DATE(S):  7/74/003 to 72405 1 Weel(s)

[ ] WESTZONE

Elm Leaves, Forest Leaves, Franklin Park Herald - Jowrnal, Maywood Hernld,
Meirese Park Harald, Northlake Herald - Jourmnat, Oak Leaves.
Rivet Grove Messenger, Westchzsier Hernld, West Proviso Heald

|_1 NORTH ZONE

Fvansion Review, Glencoe Nows, (lenview Announczmenls, Northbrook Star,
Wilmiziie iz, Winnctke ik

[ LAKESHORE ZONE

Antioch Review, Deertield Review, Graysiake Review, Gumce Review, ighiand Paric
News, ake Forestor, Libertyvidic Review, Lincofashize Review, Mundelein Review,
Revicw of Lindenbuist [/ Lake Villa, Vernon Hhills Reviow

[ ] CENTRAL ZONE

Dzs Plaines Times, Fdgehrook - Szuganesh Times Reviow,

Edison - Norwood Times Review, Lincolmvood Review, Meyton Grove Champion,
Mounl Praspect Times, Niics Herald - Spectaior,

Normidge / 1 Turwood Hejghis Nows, Park Ridge [erald-Advocule, Skokis Review.

™) NORTHWEST ZONE

Alponquin Cowntryside, Arlington Heights Post, Barringion Cotirier-Review,
Rurfalo Grove Countryside, Cary - Grove Countrysids, Lk Grove Tinwes,
DoiToian Lstates Review, Lake Zurich Courtes, Paatine Countrysids,
]{nlliug Meadnws [oview, Hl.‘haumhurg Riview, Wh!.:c[ill_t._{ Llounlrvsids

[7] 1HEDOINGS ZONE

The Daings - Clzrendan TTills, ‘The Doings - TTingdaic. Tha Doings - D2k 3reak,
The Elmburst Doings, Thie La Grange Doings, The Weekly Doings,

The Wastern Springs Doings

N WITNESS WREREDF, the undersigned, heing duly authorized, has caused this
Certificate to be sianed and its official seal affixed at Glenview, [Hinois

. @jM

Johu G. Bieschike
Lepa! Advertising Manager {Officizl Title)

OFFICIAL SEAL
RUTH M, WIRTH
NOTARY PUBLIC, BTATE OF ILLINCIS
MY COMMISSION EXPIRES 2-9-2091_

7 b

TGTAL P.31

e
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER, INC. and )
MARSHALL LOWE, )
)
Co-Petitioners, ) No. PCB 03-221
)
Vs, ) (Pollution Control Facility
) Siting Appeal)
)
COUNTY BOARD OF McHENRY 3
COUNTY, [LLINOQIS )
)
Respondent )
AFFIDAVIT

NOW COMES the affiant, Dianne Roberta Turnball, and after being duly sworn, states:

1.

I am a consultant retained by Zukowski, Rogers, Flood & McArdle on behalf of
Lowe Transfer, Inc. and Marshall Lowe. [ assisted on a daily basis in the
preparation of the Siting Location Approval Application and participated in the
underlying Pollution Control Facility Siting hearings held by the McHenry County
Board.

On behalf of Zukowski, Rogers, Flood and McArdle and Lowe, I had a telephone
conversation with Mr. John G. Bieschke, Legal Advertising Manager of the
Pioneer Press newspapers on September 3, 2003. In that telephone conversation,
Mr. Bieschke advised me that Frank Carlton, Circulation Operations Manager, was
the employee at Pioneer Press with personal knowledge regarding circulation and
distribution of Pioneer Press newspapers within McHenry County.

Subsequently, on several occasions beginning on September 3, 2003, I had
telephone conversations with Frank Carlton, Circulation Operations Manager of
Pioneer Press. In these conversations, I discussed with Mr. Carlton the extent of
the Pioneer Press newspaper circulation within McHenry County, Illinois and the
distribution of the newspapers to McHenry County. If called to testify, T would
testify that Mr. Carlton confirmed the following facts with regard to the Pioneer
Press newspaper circulation within McHenry County and its distribution:

a). Of the thirteen Pioneer Press newspapers in the Northwest Zone,
only five (5) of the newspapers are distributed and circulated within
some parts of McHenry County. [Algonquin Countryside,



Barrington Courter-Review, Cary-Grove Countryside, Lake-in-the-
Hills Countryside and Lake Zurich Courier]

b) All of the Pioneer Press newspapers are printed and bundied for
distribution at the Pioneer Press Northfield facility, Cook County,
Hlinois. After bundhing and separation of the newspapers by final
destmation, an independent private company delivers the
newspapers to the post offices and newsstands appropriate for each
distinct and separate newspaper.

c). The Cary-Grove Countryside is delivered to the Cary Post Office;
the Algonguin Countryside and the Lake-in-the-Hills Countryside
are delivered to the Algonquin Post Office; the Barrington Courier-
Review 1s delivered to the Barrington Post Office [located in Lake
County] and The Lake Zurich Courier 1s delivered to the Lake
Zurich Post Office {also located in Lake County}. ¥rom these post
offices the various editions of the Pioneer Press are circulated to
their respective communities. After dropping the newspapers at the
various local post offices, the private company delivers the
remaining newspapers to every newsstand contracted with Pioneer
Press within each community.

~darmne ol eda. ool

nanne Roberta Turnball B

SUBSCRIBED AND SWORN to before me
this [{;}_ﬁ"’/’ day of September, 2003

e THEETEOETICEET
e - OFFICIAL SEAL

e
¢

% CYNTHIA M. ANDERSEN
A Notary Public, Siatd of Winois

; 5 i 12404
armission Expirgs 0B/2 :
%ﬁMY ot mﬁfwﬁg@cﬁﬂﬁ@ffgﬁ
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Copr. (€ West 2003 No Claim w0 Orig. U.S. Govt. Works

1921 IlI. Awty. Gen. Op. 91
{Cite as: 1981 WL 37187 (L1.A.G.)

Office of the Atotney General
State of [ilinois

*1 File No. 81637
Diecember 10, 1981

PUBLIC RECORDS AND INFOCRMATION:
Publication of Legal Notices

Hanorable Chris E. Freese
Siate's Attorney

Mouitrie County
Courthouse

Sullivan, [linois 61951

Honorable Michael G. Carreli
State’s Attorney

Douglas County

Courthouse

Tuscola, [lineis 61953

Gentlemen:

I have your letters wherein you raise questions concerning the publication of legal notices in the Arthur Graphic
Clarion newspaper. Mr. Freese asks whether the Arthur Graphic Clarion is published in Mouitrie County and
thus a proper medium for the publication of legal notices by units of local government in Moultrie County. Mr.
Carroll asks whether, if the Arthur Graphic Clarion is published in Moulirie County, it is eligible 1o pablish the
legal notices of units of Jocal government in Dougias County. For the reasons hereinafler stated, it is my opinion
that the Arthur Graphic Clarion is published in Moultrie County and not in Dougias County, The only unit of
local government in Douglas County which may publish legal notices in the Arthur Graphic Clarion is the village
of Arthur.

Section 5 of "AN ACT to revise the law in relation ¢ notices’ (1ll. Rev. Stat. 1979, ch. 100, par. 3} defines the
term ‘rewspapes’ for the purpose of publishing notice reguired by law or contract:

"When any notice is required by law or contract 10 be published in a ncwspaper (unless otherwise expressly
provided in the contract), it shall be intended to be in a secolar newspaper of general circulation, published nt the
city, town of county, of some newspaper specially authorized by law to publish legal notices, in the city, own,
oI county. ***

The rule with respect to publication of a newspaper in [llinois was siated in the case of People v. Read (1912),
236 111, 408, 410, as follows:
fRa

** %t is immarerial wheve the primting is done, hut the place of publication of a newspaper is the place
where it is first put into circulation,--where it is first issued 1o be delivered or sent, by mail or otherwise, 10 its
subscribers. * * *'

The term ‘first' is defined i the case of In re Estate of Lalla (1925), 281 Il App. 124, 133, as follows:

"* % * 'nreceding all others; first in time or a series, position, or rank; sarliest in tine or succession; foremost
in positior:; In front of, or in advance of, all others; foremest in rank, imporiance, or worth.” * * %

Vhere a newspaper 1s circutated in different communities or counties, the one in which it is first circutated is the
place of publication. People v. Raad (19123, 236 11l 408, 410,



It is clear that there is only a single publication of 2 newspaper, publication occurring at the place where the
newspaper is first issued to the public, i.e., where acrual distribution of bulk deliveries of the newspaper
originates. This conclusicn is in accordance with opinion File No. 5-1030, issued by my predecesser on
February 26, 1976. 1976 11l. A’y Gen. Op. 96.

*2 In their affidavit, the owners and publishers of the Arthur Graphic Clarion, state that the newspaper 1s
printed in Villa Park, Douglas County, linois. There are 2,250 copies of the newspaper printed weekly with
approximately 1,400 being distributed pursuant to paid mail sabscriptions, and 683 being distributed pursuant 10
newsstand sales. The majority of the copies are distributed in Douglas and Moultrie Counties, with both
counties receiving approximately the same number of newspapers. Mr. Freese states in his letier that the
newspapers are first taken to the Post Office in Moulirie County for mailing 1o subscribers and then are deliverad
to newsstands i Moultrie County and Dauglas Couaty with the first newsstand deliveries being made In
Mouliric County. On the basis of these facts, it is clear that the Arthur Graphic Clarion is published in Moullrie
County and not in Deuglas County.

In regard to the question raised by Mr. Carroll, section 5 of 'TAN ACT to revise the law in relation to notices’
requires that the newspaper be published in the city, town or county giving the notice. Section 2 of '"AN ACT
requiring certain custodians of public moneys to file and publish statements of the receipts and disbursements
thereof’ (IlI. Rev. Stat. 1979, ch. 102, par. 6) is to the same effect:

"Such public officer shall also, within 30 days afier the expiration of such fiscal year, cause a true, complcte
and correct copy of such statement to be published one time in a newspaper published in the town, district or
municipality in which such public officer holds his office, or, if no newspaper 1s published in such iown, district
or municipality, then in a newspaper printed in the English language published in the couuty in which such public
officer resides. * * *'

The purpose of limiting publication of notices 1o newspapers mesting certain standards is to insure that the
published material will come to the attention of a substantial number of persons in the area affected. (1976 1L
Att'y Gen. Op. 96, 95.) There is no restriction in section 5 of "AN ACT 10 revise the law in relation to notices'
which would prevent a unit of local government, such as the village of Arthur, which extends into twa or morc
counties, from publishing a legal notice in any newspaper published within the vnit's boundaries.

On the basis of the above discussion, it is my opinion that the only unit of local government in Dougtas County
which may publish legal notices in the Arthur Graphic Clarion is the village of Arthur.

Very truly vours,

Tyrone C. Fahper

Attorney General

1981 ll. Atty. Gen. Op. 91, 1981 WL 37187 (11L.A.G.)
END OF DOCUMENT
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1992 WL 469749 (J1LA.G.)
(Ciie 2s: 1992 WL 469749 (11LA.G.))

Office of the Attorney General
State of lllinois

*1 File No. 92-0190
June 19, 992

REVENUE:
Publication of Assessment Lists

Honorable Michael Curran

Chairman, House State Government Adminisiration Comuaiites
1121 Stratton Building

Springfield, IMinois 62706

Honorable Gary Johnson
State’s Attorney, Kane County
719 South Batavia Avenue
Geneva, {llinois 60134

Gentlemen:

I have your letters wherein you inguire whether the schedule of fees ser out in section 103 of the Revenue Act
of 1939 (Jil.Rev.51at. 1991, ch. 120, par. 584) for the publication of assessment lists in counties of less than
2,000,000 inhabirants is mandatory, or represents ouly the maximum ratcs which may be paid for publication.
State’s Aftorney Johnson has also inguired whether a newspaper may be "published” simulianeously in several
townships, for purposes of the same section. For the reasons hereinafter stated, it is my opinion that the fee
schedule set out in section 103 is mandatory, and does not mercly set maximum rates. Further, in response to
Mr. Johnson's second question, it is my opinion that there is only one publication of a newspaper, which occurs
at the place where the acrual distribution of bulk deliveries of the newspaper originates.

The final paragraph of section 103 of the Revenue Act of 1939 provides:

" ogokak

The newspaper shall furnish to the local assessment officers as many copies of the paper containing the
assessroent list as he or they may require. The newspaper shall be paid a fee for publishing the assessment list
according 1o the following schedole:

(1) For a parcel listing including the name of the property owner, an index number and the total assessment,
8Qcents per parcel;

{2) For a parcel listing including the name of the property owner, an indcx number, the assessed value of
improvements and the total assessment, $1.20 per parcel;

{(3) For a parcel listing including the name of the property cwner, 2 legal description of the property and the
total assessment, $1.20 per parcel;

(4) For a parcel listing including the name of the property owner, an index number, a lega! descripticn and the
total assessment, $1.60 per parcel;

(5) For a parcel listing including the name of the property owner, a legal deacription, the assessed vajve of
improvements and the total assegsment, $1.60 per parcel;

{6) For a parcel listing inchuding the name of the property owner, an index number, a legal description, the
assessed value of improvements and the total assessment, $2.00 per parcel; and

{7) For the preambile, hieadings, and any other explanatory rmauner either required by Jaw, or requesied by the
supervisor of assessments, t¢ be published, the newspaper’s published raie for such acdverising.”



Although there is support for either interpretation, it is my opinion that the use of the phrase "shall be paid” in
section 103 indicates a legislative intent to set mpandatory, rather than maximum, publication rares,

#2 The last paragraph of section 103 was rewritten by Public Act 84-1031, effective November 21, 1985, Prior
to that date, that paragraph had provided that newspapers which published assessment lists "shall be eniitled to
fee of 30cents per column line ¥¥*7. (See IIl.Rev.Stat. 1983, ch. 120, par. 584.) The brief legislative remarks
prior to the passage of House Bill 1680 (which was enacted as Public Acr 84-1031) mndicate that the amendment
was Intended to be revenue neutral, bur to reflect a different basis used by newspapers for calculating advertising
rates. (Remarks of Senator Netzch, Senate Debate on House Bill 1680, June 18, 1985, at 166, and October 30,
1983, at 30-31.) In addinon 1o changing the basis for calculating the fee, the amendment also changed the
language "shall be entitled” to "shall be paid”.

Atnorney General Scoti, in opinion No. $-1404 ) issued January 10, 1978 (1979 {1, Axt'y Gen. Op 43,
consrrued the former provision as providing only for a maximuimn rate, thereby permitting counties to contract for
a lower price. My predecessor {found support fot his position in several cases reported in other jurisdictions. (See
¢.g., Cook v. Payne {Okla.1944), 148 P.2d 174; Democrat Printing Co. v. Logan {Ark.1933), 56 & W.2d 1013,
Wisner v. Morrill County (Neb.1928), 220 N.'W. 280.) As will be explained more fully betow, however, 1
disagree with the cenclusion expressed in opinion No. §-1404.

The lllinods Supreme Court has held that the General Assembly has the right to fix the rate for publication of
asscssment lists, provided that the rate sel is not so unreasonable as 1o be unconstitutional. {Lee Publishing Co.
v. County of St. Clair {1930}, 341 IIl. 257, 262.) In that case, the court treated the phrase "shall be entitled" in
section 26 of the Revenue Act of 1898 (see Ill. Rev.5tat.1925, ch. 120, par. 308}, the predecessor of section 103
of the Revenue Act of 1939, as mandatory, requiring the payment of the rate of 10cents per line for publication
of assessment lists. Citing that case, Attorney Generat Clark, in opinion Ne. UP 993, 1ssued September 9, 1963,
concluded that the rate set i section 103 was mandatory. While It 1s true, as Attorney General Scott latar
suggested, that the word "shall” can be construed as permissive, depending upen the legislative inrent, when
"shall” is nsed i a statufe with reference 10 any right or benefit, and the right or benefit depends upon giving the
word a mandatory meaning, it cannot be given a permissive meaning. Andrews v. Foxworthy (1978), 71 111.2d
13,

Moreover, as previously noted, the last paragraph of section 103 was amended significantly after the 1ssuance
of opinion No. 8-1404, In the amendatory langnage, the General Assembly continued the use of the term “shall”,
but changed the phrase "shall be entitled” to "shall be paid”. The latier phrase connotes not only a private
entitiement to payment for the publisher, but also 2 command to the several assessors, supervisors of assessment
and boards of assessors, as the case may be, to pay those amounis specified in the statute. Where the term
"shall” is used in a statute directing the performance of an act by public officials, 1t will be accorded a mandatory
and umperative meaning. 3ce DeYoung v. DeYoung (1978), 62 Ti.App.3d 837, 841; People v. Nicholls (1977),
45 N App.3d 312, 316.

*3 In view of the authoritics which have construed the section as mandatery, as well as the recent amendment
thereto which used langnage generally construed as mandatory, it would be conirary fo the established rules of
statutory construction and the appareat legislative latent to construc section 103 otherwise. A mandatory
construction, based upon similar language, has also been followed in other jurisdictions. (Sec Steuben Adveocate
v. Bd. of Supervisors (1957), 161 N.Y.S8.2d 199; Hoffian v. Chippewa Co. (Wis. 1890}, 45 N.W. 1083.)
Therefore, it 18 my opinion that the raic schedule fixed in seciton 103 of the Revenue Act of 19539 is mandatory,
and that a county is required o pay the reguisite fee for publication of its assessment lists.

Mr. Johnsen's second guestion relates to the place of publication of a newspaper which 15 printed outside the
county, shipped 1o a township within the county and there labeled and sent to various post offices in other
townships for distribution by mail. The last sentence of the third paragraph of section 103 of the Revenue Act of
1939 provides:

REE T
#Ex In every township or assessment district in which there 1s published one or more newspapers of general
circulation, the lisi [of assessments] of such township shall be published in one of the newspapers.
EE e

The publisher contends that "publication”, for purposes of section 103, eccurs tn each wwnship m which the
publisher's truck delivers the papers to a post office. This comention was rejecied in opinion No. F-1287, issued
November 6, 1964 {1964 1. Ar'y Gen.Op. 249), whercin Artorney General Clark concivded thar a newspaper
could have only one place of publication. The publication of a rewspaper takes place where it is {irst issued
the public, i.e., whers the first actual disiribution of bulk deliveries of the rewspaper originates. This conclusion



is supported by the opinion in Garcta v. Tally (1978), 72 II1.2d 1, wherein the court distinguished berween
"publication” and "citeuiation” of a newspaper, concluding that simultaneous circulation of a newspaper within
several townships is 1ot the equivalent of publication in each township. Accordingly, it 18 my opinion that the
newspaper in guestion is published, for purposes of secticn 103 of the Revenue Act of 1939, only in the
township to which it is delivered for labeling and distribution to post offices.

Respecriully yours,

ROLAND Y. BURRIS
Attorney General

1992 WL 469749 (TL.A.G.)
END OF DOCUMENT
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484 N.E.2d 898

{Cite as: 137 1. App.3d 449, 484 N.E.2d 898, 9Z II1.Dec. 167)

< KeyCite History >
Appellate Court of [llinois,
Fourth District.

[LLINOIS POWER COMPANY, Petitioner,
V.
ILLINOIS POLLUTION CONTRQL BOARD and
Iinois Environmental Protection Agency,
Respondents.

Neo. 4-84-0803.

Oct. 10, 1985.
Rehearing Denied Nov. 19, 1985,

Power company appealed from order of the
Pollution Control Board which affitmed a decision
of the Environmental Protection Agency denylng
permit {or one unit at power plant and issuing a
permit for another unit subject to conditions. The
Appellate Court, McCullough, 1., held that Board's
action was invalid because Board failed 1o give
requisite statutory notice of its hearing to members
of the public and the General Assembly, and since a
valid hearing was not held within 90 days of
company's pethion, permits were deerned issued.

Reversed.
West Headnotes

[1] Admmistrative Law and Procedure k303
15AK305

YWhile ciremt courts derive their junisdiction dircetly
from the Constitution, an administratve authority
derives its power solely from staiute by which it was
crealed.

[21 Admumstrative Law and Procedure k303
15AK305

Failure to comply with & mandatory provision of a
statute will  render void the adminisirative
proceeding to which the provision relates.

[3] Environmental Law k18
149Ek18

{Formerly  199k25.5(%) Hezlth  and
Environment}

Failure of FPollugon Control Beard to follow
statutory notice procedure on appeal of permit denial
and grant of permit with conditions rendered nts
action upholding Environmental Protection Agency
imvalid, and because a valid hearing was not held
within 90 days of power company 's petition, permiis
would be decmed issued. S.H.AL ch. 111 172, ¢
1040(a).
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Lown, Schiff, Hardin & Waite, Chicage, for
patitioner.

Neil F. Hartigan, Atty. Gen., Springfield, Il
Wine-Banks, Sol. Gen., Chicago, Greig R, Seidor,
Asst. Atty. Gen., Springfield, for respondents.

McCULLOUGH, Justice:

Minois Power Company (1PC) appeals from an
order of the Hlinois Pollutien Control Board
(Board), which affirmed a decision of the 1linois
Environmental Protection Agency (Agency). The
Agency had decided 10 deny a permit for Unit 2 a
1PC’s Vermilion power plant.  The Agency had
alsc issued a permit for Unit 1 subject to conditions
which IPC found objectionable.  On appeal, 1PC
contends: {1} The Board's action was invalid
pecause the **890 ***168 Board failed to give the
reguisite statutory notice of its hearing to members
of the public and the General Assembly; (2) the
Board's action was invalid because the Board
violated its own provision for notice to partics; and
(3) the Board's decision was against the manifest
weight of the evidence.  Due 1o our dispesinen of
the first issue, we pecd not address the latier two.

On July 28, 1982, the Agency denied two permit
renewal applications for 1PC's Units 1 and 2 at its
Vermilion power plant.  Pursuant to section 40 of
the Environmental Protection Act
{I1.Rev.S1at. 1983, ch. 111 1/2 | par. 1040), 1PC
appealed the permit dentals to the Board.  The
Board decided the Agency had incorrectly denied
the permits and remanded the case for review
consistent with its opinion.  The 1PC appealed, bt
this court dismissed the appeal, holding that the
Board's order was not final.  On Cciober 2, 1983,
the Supreme Court denied Jeave to appeal.

17T filed additional permii applications for Units |



and 2 on February 8, 1984, On June ¥, the agency
denied a permit for Unit 2. The Agency issued a
permit for Unit 1 subject to certain operating
conditions.  1PC appealed these decisions to the
Baoard on July 13, 1984,

Section 40(a} of the Act outlines the procedure for
permit appeals:
"(1) if the Agency refuses to grant or grants with
conditions a permit under Section 39 of this Act,
the applicant may, within 35 days, petition for a
hearing before the Board to consest the decision of
the Agency, The Board shall give 21 day notice
lo any person in the county where is located the
facility in *451 issue who has requested notice of
enforcemnent proceedings and to each member of
the General Assembly in whose legislative district
that instaliation or property is localed; and shall
publish that 21 day notice in a newspaper of
general circulation In that county. The Agency
shall appear as respondent in such hearing. At
such hearing the rules prescribed in Seciions 32
and 33{a) of this Act shall apply, and the burden
of proof shall be on the petitioncr.
(2} Except as provided in paragraph (2)(3), if there
1z no final action by the Board within 90 days,
petitioner may deem the permit issued under this
Act * * * " I Rev.Star. 1983, ch. 111 172, par.
1040(a).

The Board assigned the case to a hearing officer on
Seplember 24, 1984, On September 25, the
hearing officer notified the Board that because 21-
day notice could no longer be provided bhefore the
iapse of the 90-day period, he was of the opinion
that no hearing could legally be held. The Beard
directed the hearing officer to hold the hearing, and
the hearing was scheduled for October 3. Both
parties received notice of the hearing on Sepiember
28. At the hearing, IPC filed what it called a
special appearance.  1PC coniended the hearing was
ilegal because the proper statutory and regulatory
notice was not provided.  IPC declined to present
any cyidence ai the hearing,  1PC also declined io
relate bow it had been prejudiced by the lack of
notice.  The Agency preseated its record of the
applicaticn pertaining to Units 1 and 2,

On October 12, 1984, the Board affirmed the
Agency's decisions.  The Board found the 21-day
statutory notice provision was not met, but it also
decided 1PC lacked standing to challenge the failure
io comply. The BEoard also held the regulatory 21-
day notice to the partics hiad not been met. The
Board, however, decided the error was nor

prejudicial to IPC,  Finally, the Board decided [PC
had not met its burden of demonstrating the
invalidity of the Agency's decision. Two dissenters
believe the compiete lack of notice to the persons
specified In section 40(a) deprived the Board of the
authority to adjudicate the merits of the controversy.

Through an administrative oversight, the Board
found iself faced with a dilemma.  Ia order to
address the merits of the permt appeal, the Board
had to dispense with the hearing or violate either the
stafutory notice reguirement or the stanstory S0-day
decisional  !imit. In  Marquette  Cement
Manufaciuring Co. v, Poliution Conirol Board
{19800, 84 Til.App.3d 434, 39 1ll.Dec. 739, 405
N.E.2d 512, the court held scciion 40 contemplates
both a hearing and a fipal **900 ***16% decision
within 90 days, and #452 if erther is not
fortheoming within that time, the permit s deemed
issued as a matter of law. The effect of inaction by
the Board for 90 days simply protects the party
seeking review from charges of operation without a
permit, a violation of both state and federal law.
The permittee 1s still vulnerable to any other charge
for illegal violation, and the Agency may still bring
an enforcement action. (linois Power Co. v.
Pollution Control Board (1983), 112 I App.3d
457, 462, 68 ML.Dec. 176, 180, 445 N.E.2d 820,
824.) In view of Marqguette Cement, the Board
decided 10 hold a hearing and render a decision
within 90 days. The Board, therefore, dispensed
with the notice required by the statute.

[1112] IPC contends the Board's failure to give the
statutory notice renders the hearing mnvalid.  1PC
concludes the permits issued as a matter of law,

The Board notes IPC suffered no prejudice by the
failure 10 give notice and argues IPC lacks standing
1o taise the issue. The Board also contends any
error was technical and, therefore, does not require
reversal. {I1.Rev.Swat 1983, c¢h. 110, par. 3-
1il(b).) Rather than a muatier of sianding or
technical error, we deem the statutory nouce
requirement to be a jurisdictional matter.  While
circuit courts derive their jurisdiction directly from
the constitution {In re Esiate of Mears {1982), 110
Hi.App.3d 1133, 46 (1. Dec. 606, 443 N.E.2d 289,
an administrarive anthority derives its power solely
from the statute by which it was created (Spray v.
Itinois Civil Service Com. {1933), 114 NLApp.3d
569, 70 [il.Dec. 302, 449 N.E.2d 176). The
legislatore has determined that certain of s
members and the public should be notified before
ihe Board holds a hearing on a permit appeal. The
Board cannot simply disregard this directive.  The



siatute requiring the notice o be given states in part:
"The Board shall zive 21 day notice * * *; and
shall publish * * * " {lll. Rev.5tat.1983, ch. 111 1/2
. par. 1040(a).)  The IHinois Supreme Court in
FPeople v. Younghey (1980), 82 111.2d 536, 562, 45
1. Dec. 938, 941, 413 N.E.2d 416, 419, stared that
the uge of the word "shall” is regarded as indicative
of a mandatory intent. (Also see In re Application
of Rasewell (1983), 97 111.2d 434, 73 Til.Dec. 748,
4534 N.E.2d 597.) The failure to comply with a
mandatory provision of a statate will render void the
procezeding to which the provision relates. Village of
Mundelein v. Hartnett (1983), 117 W.App.3d 1011,
73 1L.Dec. 285, 454 N.E.2d 29.

{31 The state agency and, in this instance, the
Pollution Control  Board cannot  ignore the
mandatory reguirernents of notice in an effort to
evade the responsibiiity to complete a hearing within
the required time, {.e. 90 days from the tme of
fiting.  The Board failled to follow the statutory
procedure. Because a valid hearing was not held
within 90 days of IPC's petiticn, the permits are
deemed issued under section 40.

*453 For the foregoing reasons, the decision of the
Himois Pellution Conirel Board 1s reversed.

Reversed,
WESBER and TRAPP, 11., concur.

484 N.E.2d 898, 137 lll.App.3d 445, 92 111 Dec.
147
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Appellate Court of Illinots, Third District.

MARQUETTE CEMENT MANUFACTURING
COMPANY, Peritioner-Appellant,
V.
TILLINQIS ENVIRONMENTAL PROTECTION
AGENCY and lllinois Pollution Contrel Board,
Respondents-Appellees.

No. 79-851.
May 30, 19%0.

Petitioner sought review of Pollution Control
Board's order dismissing petition for review of
Environmental Protectionn Agency's decision
denying petitioner's applicaticn for air operating
permit for petitioner's cement plant. The Appeliate
Court, Third District, Alloy, P. I, held that: (1)
where Board failed to hold hearing within 90 days
after petition for review of Agency's decision,
permil would be deemed to have been issued; (2)
dismissal of petition for review of Agency's
decision could not be sustained on basis of fact that
additional data submitted by Agency indicated
possible violations by petitioner’s plant; and (3) fact
that petitioner Hiled a summary judgment motion
requesting Board (o issue permit on basis of recerd
before it did not constitute a waiver of peiitioner's
right to have Board hold a hearing within 90 days.

Reversed.
West Headnoles

1] Envitonmental Law k294
149Ek294

(Formerly 199k25.6({8) Health and
Envircnment)

Where Pelivtion Control Board failed to hold
heanng within 90 days after applicant fiicd petition
for review of Environmental Protection Agency's
denial of application for air operating permt for
applicant's cement plant and where there was no
delay on part of applicant, permit would be deemed
to have been issued; Board's breach of requirerment
that hearing be held within 90 days was not cured
oy making {inal decision within 80 days, but
without a hearing. S H. A ch. 111 1/2 | § 1048,

{2] Environrmental Law k294
149Ek294

{(Formerly 199k25.6(8) Health and
Environment)

In proceeding in which Pellution Control Board
dismissed the petition for review of Environmenial
Protection Agency's denial of application for air
operating permit for applicant's cement plant, in
which Board failed to hold hearing on petition
within 50 days as statutorily required and in which
applicant satisfied its initial burden of production
with regard to a showing that no viclations woeuld
be caused by issuance of permit, the dismissal could
not be sustained on basis of fact that additional data
submitted by Agency indicated possible violations
by the plant. S.H.A. ch. 111 1/2 | § 1040.

[3] Environmental Law k290
149Ek290

(Formerly 199k25.6(8) Health and
Environment)

Follution Control Roard's decision must be based
on the record and findings of fact must be supported
in the evidence.

[4] Environmental Law k294
149Ek294

(Formerly 19925.6(8) Plealth and
Environument)

Fact that applicant, which sought review of
Environmenial Protection Agency's denial of
application for air operating permit for applicant’s
cement plant, filed a summary judgment motion
requesiing Pollution Control Board to issue permit
on basis of recerd before it did not constitute a
waiver of applicant’s right 1o have Board hold a
hearing within 90 days after pelition for review was
filed, in light of fact that such motion was a
defensive move by applicant in face of Board's
indication that no hearing would be held and that
the matter would be decided without a hearing.
*434 #*513 ***760 Johmne Brown Hazard and
Joseph 5. Wright, Jr., Rooks, Pitts, Fullagar &
Poust, Chicago, for petitioner-appeilant.

*43% George Wm. Wolfl and Willlam Blakney,
Asst. Attys. Gen., William J. Scort, Atty, Gen |



Environmental Control Divigsion, Chicago, Michasl
Mauzy, [llinols Environmental Protection Agency,
Springfield, for respondents- appellees.

ALLOY, Presiding Justice:

Petitioner Marquetie Cement Manufacraring
Company (hereinaficr Marqueite) appeals from the
order of the Pollution Control Board (hereinafier
PCB) dismissing Marquette's Petition for Review of
the [llinois Environmental Protection Agency's
decision, denying Marquette's permit application.
Review in this Court i3 pursuant to Section 41 of
the llinois Environmental Protection Act
(hereinafier Act), IIL.Rev.Stat. 1977, ch. 1111/2,
par. 1041,

Marquette had filed an application for an air
eperating permit for its Oglesby cement plant with
the Agency. The Agency denied the permit
application, specilying as its principal reason the
fact that Marguette had not sufficiently shown that
the plant’s operations would not cause violations of
air quatity rules and regulations. Review of the
Agercy's denial was sought before the PCB.
(1.Rev.Stat. 1977, ch. 1111/2, par. 1041.) Due,
however, to scheduling problems, .the requested and
required hearing before the PCB was not set within
the 90 days provided by stawte. (I Rev_Stat. 1977,
ch. 1111/2, par. 1040.) When the Board soughi a
waiver of the 90-day provision from peitioner,
Marguette refused o waive the 90-day requirement.

Thercafier, fearing dismissal of the Petition for
Review without a hearing, Margquette filed a
moticn, designated a summary judgment motion,
with the PCB. In that motion, Marquette requested
tizat the PCB order the permit to issue on the basis
of the record before it at thai fime. In a 3-2 vote,
after discussion of the case at the PCB's meeting,
the PCB thereafier dismissed Marquetie's Petition
for Review, for lack of a hearing and for an alleged
deficiency in the Petition. From that dismissal
Marquette appeals. It raises three issues: (1)
whetiter the PCB erred in dismissing the petition for
review for lack of a hearing; (2} whether the PCB
erred in dismissing the petition for review as
deficient; and (3) whether, given the vecord, the
PCB and the Agency errcd in not granting
Marguette its requested operating permir.

The record reveals that Marquette owns and
operates a portland cement manufzcturing acility
known as the "Oglesby plant, " near the city of
Ogleshy in LaSatle County. Operation of the plant

generates particulate matter which is emitted into
the atmosphere. The plant is equipped with a
variety of air pollution control devices. The plant is
also subject to the requirements of the Illinocis
Environmemntal Protection Act provisions
(I.Rev 8Stat, 1977, ch, 1111/2, par. 1001, et seq.),
specifically, in the instant case, to the permit
requirements thereunder.

*436 Marquette first applied to the Agency for an
air operating permit in May, 1973, A permit was
thereafier decmed issucd by operation of law on
August 1, 1973, Again **314 **¥761 in June,
1976, Marquette applied for a permit and it was
deemed issued by operation of law. Then, on April
9, 1879, Marquette asked that its 1976 application
for an air operating permit for ihe Oglesby plant
again be acted upoen. At the time of the April, 1979
permit application, Marguettc and the Agency had
been co-cperating to implement a proposed
settlement agreement which included a program to
improve the control and monitoring of particulate
emissions al the Oglesby plant. The proposed
agreemnent grew out of an enforcement proceeding
brought by the Agency in 1977, Hlinois
Environmental Protection Agency v. Marquette
Cement Manufacturing Company, PCB 77-23. The
program was designed to conclusively establish
Marquetie's compliance with the Act and the
BRoard's regulations arnd to end the dispute with the
Agency.

By letter dated May &, 1979, the Agency denicd
Marquette's application for a permit, alleging in the
denial letter the possibility of air pollution
viclations, the exisience of citizen complaints, and
the fack of jnformation {from Marquette about
whether emissions from the plant caused or
contributed to ambient air quality violations in the
immediate ared. Marquette then filed, on June 28,
1979, a Patition for Review of the denial with the
PCB and thereby sought a hearing on the Agency's
actions. Under Scction 40 of the Act, the PCB
must take final action on a petidon withm 90 days
of the date on which the petition 1s {iled.

(I Rev.5tat, 1977, ch. 1111/2, par. 1040.) I the
Board does not do so, then Section 40 provides that
a defauli permit is thereafter deemed issued. Under
the 90-day statutory requirement, a final PCB
decision in the instant case was due on or before
September 26, 1979, Section 40 of the Act also
requires a hearing on the Petition for Review,
which hearing must be conducted only alter the
Board has provided 21 dzys notice to the public and
the parties. 11.Rev.5tat. 1977, ch. 1111/2, par.



1040.

No hearing was held, although Marquetre engaged
in substantial discovery in preparation for such a
hearing. Due to scheduling difficulties of an
unspecified nature, the Hearing Officer appointed
by the Board to hear the case, unilateraily, on
Seprember 4, 1979, set a hearing date for October
3, 1979, That date allowed for compliance with the
21-day public notice provision of the statute, but it
did not comply with the requirement for Board
action within the statutorily specified 90-day period.
According to affidavits in the record, a Board
officer then suggested that Marquctte file a watver
of the 80- day requirement so that a hearing could
be held in October. Marquette declined to file a
waiver. The bases for their refusal to such a waiver
were {1 that the Hearing Officer could have
complied with all requirements by sefting the
hearing *437 on September 25, insiead of October
3; (2) that the unnecessary delay, caused by the
Hearing Officer, was prejudicial to their interests,
given potential civil penalties in the enforcement
proceeding then pending; and (3) that the Act
neither authorizes nor requires an cxtension of the
90-day period. Marquette also took the position that
the PCB could order issuance of the permit on the
merits, given the record before it, even without a
hearing.

Thereafter, on September 18, 1979, prior to the
running of the 90-day period, Marquetie filed a
motion with the PCB, asking for summary judgment
on their Petiion for Review. Marquette requested
that the PCE order the permit issucd on the basis of
the record belore it. Margquetie's petition and
motion were considered at the Board's Seplember
20, 1979, meeting. Alter a discussion between the
five Board members on the best approach (o take in
the matier, the Board voted 3-2 to deny the Petition
for Review witheut prejudice. The asserted grounds
for their disnussal were the lack of a hearing and an
alleged deficiency in the Petition. From this
decision by the PCB, Marquetic appeals.

(1) Marquette first argues that the PCB erred in
dismissing irs petition for lack of hearing. Under
Section 40 of the Act, a hearing s required to be
held by the Board, upon petition by an applicant
who has been denied a permit by the Agency. If
there is **515 *#%762 no final action by the Board
within 90 days from filing the petition, then a
petitiener may deem the permit izsued under the
Act, except for certain inapplicable exceptions. The
statute clearly conicmplates and requires that beth

the hearing and final agency action shall oceur
within 90 days from the filing of the Petition for
Review. According to the statutory timetable, as
applied in the instant case, a hearing and final
decision should have both been forthcoming by
September 26, 1979.

In the instant case, however, the PCE, through it
appointed Hearing Officer, had set the date for a
earing on October 3, 1979, almost a wack bevond
the 90- day limit set in the statute. There 1s no
assertion made that the delay in the date for a
hearing was caused by petitioner Marquette, nor
does the PCB deny that compliance with the statute
was possible. The reason for sctting the October
date was a perceived inability 10 meet the 21-day
notice requirement within the 90-day limitaticn
period. Whatever the reasons behind setting the
October date, by setting October 3 as a hearing
date, the Hearing Officer, and through him the
PCB, clearly indicated to Marquette that therc
would be no hearing for them within the required
90-day period. The solution to the problem, so far
as the PCB and the Agency were concerned, was
for Marquette to file a waiver of its right to a
decision within 90 days. Marquette refused to
make any such waiver, arguing prejudice in the
enforcement action and the fact that the delay was
not occasioned by them at all.

*438 According to the uncontradicted affidavit of
Marquette's counse!, attached to the motion before
the PCB, Marquette was then informed by an
official of the PCB that "if by September 20, 1979
{the next meeting of the Pollution Control Board)
Marquetic does not file a waiver of 1ts right 10 a S0-
day decision by the Board, the Board will deny
Marquette's petition for review without a hearing. "
Faced, 1t believed, with the proespect of having its
petition denied without a hearing, and as a punitive
incasure for refusing to waive s right to a hearing
within 90 days, Marquette responded by filing a
meten for summary judgment with the PCB,
requesting that it grant the Petitton for Review and
order the Agency to issuc the alr operating permit.
The record shows that this action by Marqueite was
a defensive move secking to force the i1ssuc on the
Beard, in the face of the threat to dismiss the
petition without a hearing. Marquetic argued in the
motion that the record as it stood at that time was
sufficient to show that 1t had met the requirements
for issuance of the permit, and it asked the PCB to
order the permit issued.

Thereafler, on Sepiember 20, 1979, the PCB held



its scheduled meeting. Marquette's Petition for
Review and motion came up, although the record
indicates that the Board members did not fully
apprehend the nature of summary judgment motions
as utilized in the circuit courts. At the meeting, the
Chairman of the PCB opcned discussion among
board members by noting that no hearing had been
held and that the 90 days was goeing 1o run out
without a hearing. He recommended, at the outsel,
that the PCB enther dismiss the petition without
prejedice or remand it to the Agency. His stared
grounds for the dismissal were the lack of a hearing
and, secondarily, the Petition's alleged lack of
conformity with Procedural Rule 502(a)(2)(iv) of
the PCB. His recommended dispositions cxpressiy
did not reach the merits of the Petition for Review.
In the discussion that followed three board
members, including the Chairman, expressed their
firm belief that a hearing was necessary, prior to
any decision on the Petition, In order to ensure a
complete record with fuli factual development. The
Agency had apparently presented the Board with
dzla opposing the permit on the day of the hearing.
No discussion of the petition itself took place.
After some discussion on how best to address the
"procedural geol up,” and after the three members
indicated their unwillingness to grant the petition
without more information by way of a hearing, the
Chairman put it 1o Marquette directly:
"Well, it seems 10 me to be very sunple. Either
Marquette waives and gives us **516 **%763
time for the hearing, or we have to make some
kind of decision today. "

Thereafter, the members voted 3-2 to dismiss the
petition without prejudice. In a brief discussion
after the vote, one of the Board members *439
voting with the majority stated that "the only
reason” he was voling 1o deny the petition was the
fact that the hearing had not been held.

What the record i this case reveals is unforiunate
and regretiable conduct on the part of the Board,
We find that Marquette has sufficienily established
that the rue basis for the Board's action n
dismissing their petition was the failure to have a
hearing. Yert responsibility for that failure lay not
with Marquette, but with the PCB and its Hearing
Officer. It is evident that the PCB's action
dismissing the Peuton for Review, as it did,
effectively punished Marquette for failure to waive
its rights and also punished Marqueue for the
PCRB's own failure to satisly the statutory
requirement of a hearing and a decision within S0
davs. The action taken by the PCB was a
transparent attempt to circumvent the requirements

f the siatute and should be reversed as arpiirary,
capricious and unreasonable under the
circurnstances. See Illinois Coal Operators
Association v. Pollution Control Beard (1974), 59
fil.2d 305, 310, 319 N.E.2d 782; SCA Services v.
[Minois Poliution Control Beard {4th Dist. 1979}, 71
I App.3d 715, 718, 27 I.Dec. 722, 389 N.E.2d
9533, Marguetic had a right to 2 hearing and 1o 2
final decision within 90 days from filing the
petition, absent their own defay or other
extraordinary circumstances not present in this case.
When the PCB indicated its unwillingness to
provide the hearing within that time, which it did by
sctting the October 3 hearing date, it thereby
breached the requiremenis of the statate, The permiit
should have been deemed issued as of September
26, 1979, the final day of the 90-day period. The
Board's attempt to cure its breach of the statutory
requircment of a hearing by making a final decision
within 90 days, but without a hearing, cannot stand.
The statute contemplates both a hearing and a final
decision within 90 days. If either is not
forthcoming within that time, then the permit is
deemed 1ssued under the Act. In the instant case,
the hearing was not held, and the permit is,
therefore, deemed o have issued.

(2) The Board secks to support its dismissal order
with its alternate finding, that Marguette failed to
comply with Rule 5G2(a)(2)(1v), reguiring
submission of material as may be necessary te show
the issuance of a permit will not cause a violation of
the Act or regulations. Such a basis does not
support the dismissal. Regardless of the merits of
the Petition, the essential and controlling fact
remains that the Beard did not provide for the
hearing within the required 90 days, and therefore
the permit must be deemed issucd. We would also
note that insofar as the PCB uses subsection
{a)(2)(1v} of Procedural Rule 302 to address the
issue of the sufficiency of the petition 1n satisfying
Petitioner's ultimate burden of proof, such question
15 one on the merits.  Once supportng material 15
snbmiteed indicating that issuance of 4 permit would
cause no violations, that is, once Petitioner has met
his burden of production, then the *440 sufficicncy
and weight of such proof is a question on the
merits, which would be addressed afier 2 hearing.
In this case, the Petition did contain supporing
naterial, in the form of information from the
Agency's own reporis and figures, which indicated
the plant’s compliance with applicable regulations.
Thus, Marquette clearly satisfied its initial burden
of preduction with regard o a showing that no
violations would be caused by issuance of the



permit. However, additional data submitted by the
Agency to the Board, after the Agency's denial but
prior to the Board meeting, indicated possible
violations by the Oglesby plant.

(3) That data would properly have been presented
by the Agency at a hearing, to support its demial. It
was this data which was alluded 1o by board
members in expressing doubts over compliance.
Yet, because ne hearing was held, Marguette was
prevented from challenging the accuracy and
reliability of that additional data which *#517
#5764 was before the PCB at their meeting. We
conclude that, under these circumstances, the
finding of the PCB concerning the sulficiency of
proof supporting the petition was a finding on the
merits. That issue could not properly be addressed
until after a hearing. Additionally, in passing, we
would note that no inquiry into the sufficiepcy of
the petition and its cempliance with Rule
502(a)2){1v) was made by board members prior to
arriving at their decision to dismiss. Onc of the
members voting with the majority to dismiss the
petition openly stated, on the record, that his only
reason for so going was the failurce to hold the
hearing. In these circumstances the Board's attempt
to prop up its decision with citation to Procedural
Rule 502 was not cffective. A board decision must
be based on the record and findings of fact must be
supported in the cvidence. Central [llinois Light
Company v. Pollution Control Board (3d Dist.
19743, 17 11 App.3d 699, 308 N.E.2d 153,

(4) The Board also argues, n urging affirmance of
its decision, that by filing the summary judgment
motion, Marguette walved 1ts right to a hearlng
within 90 days. Such argument is unpersuasive and
incredible in light of the uncontroverted facts on
that issue. At the time of the filing of the motion by
Marquette, it had been informed that a hearing
would not be held within S0 days, as required.
Marquette indicated its desire for a hearing and also
its firm refusal to waive its right to a hearing. It
refused to walve its right 1o a hearing both before
and during the September 20, 1879, PCB mceting.
As we noted earlicr, the motion was a defensive
move by Marquette in the face of the PCB's
indication that n¢ hearing would be held and that
the matter would be decided without 2 hearing.
Throughout the proceedings Marquette has insisted
on Its right 10 a hearing within the 90 days specificd
in the statute. Under the circumstances, we cannot
agree with counsel for PCB that the record shows
that Marquette intentuonally and lmowingly
abandoned its right te a hearing when it filed the

moticn. At the time Marquette filed its motion, the
PCR had tzken Marquette's *443 right 10 a hearing,
within 90 davs, away from Marguette. We cannot
ignore the facts and tortuously construe allegations
in the motion to find a waiver of that right.

Accordingly, the decision of the Pollution Control
Board in this maiter is reversed, and a permit is

desmeéd to have issued 1o Marquetie as of
Seprember 26, 1979,

Reversed.
STOUDER and BARRY, I]., concur.

405 N.E.2d 512, 84 L App.3d 434, 39 1l Dec.
739

END OF DOCUMENT
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- Dianne Turnbali

From: Frank Cariton
To: <diurmnball@zrimiaw.com>
Sent: Monday, September 08, 2003 11:33 AM

Subject:  circ. in McHenry Cty,
September 8, 2003

Ms. Diane Turnbail
Crystal Lake, L.

Diane -

| have naot yet received the fax from your office, so | am not certain of exactly what information you need, but | am abie to teil you
based on my inguiries here that we have at present a total of 5203 Ploneer Press subscriptions that go into McHenry County.
Please remember the following points in this connection: i) this total changes somewhat from week to week, since people are
always subscribing or ceasing to susbcribe; i) the total inciudes complimentary subs as well as paid (comps are perhaps 1-2% of
the total); i) the number includes businesses as well as individuals and also includes PO box subscriptions; iv) the total covers
every paper we have (all 57), although il is neariy all made up of subscriptions to a handful of papers (Algonguin, Barrington,
Lake in the Hills, and Lake Zurich - | can give you the separate numbers by paper if you want them); v} we also have a small
arnount of weekly newssiand distribution, as follows: Algonguin 85, Barringion 475, Cary 115, Lake in the Hills 60, and Lake
Zurich 215 - these are the draws for each paper and not the net sales, which vary from week to week, and in the case of
Barrington woutd be only partially in McHenry, if at all, and in the case of Lake Zurich are probably not at ait in McHenry.

When | receive your fax | will let you know.
Thank you.

Sincerely,

Frank Carlton

Circulation Ops. Mgr.
Pioneer Press, Glenview, IL
847-486-7265

9/11/03
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Advertising Information - Pioneer Press Page 1 of 2

A Bowie Guide
MoHorry

Cry atad Lake

LCarpentersvilie

Eaut
Boundoe
Went
Dundeo
Eigin
Srreasmvo od
Hauower
Park ik
mnnmiu(.rdam
G'hmce Ritport
Newspapel name Circulation Coverage Area

Barrington 7,604 Barrington, 60010; Barrington

Courier-Review Hiils, 60010, Deer Park,
80010; Lake Barrington,
60010, North Barrington,
60010, South Barrington,
60010; Tower Lake, 60010

Paialine Countryside 6,231 Palatine, 60067, 30074,
Inverness, 60057

Algonquin Countryside 2,243 Algonquin, 60102; Lake in the
Hilig, 60102

Bt e e oo ei-bindppo-advertise Padw hai=print/nortinvest PGS



Advertising Information - Pioneer Press Page 2 of 2

Wheeling Countryside 1,902 Wheeling, 80090

Buffalo Grove Countryside 8,020 Buffalo Grove, 60089, Long
Grove, 60047

Cary-Grove Countryside 2,442 Cary, 60013; Oakwood Hills,
B0013; Fox River Grove,
60021 Silver Lake, 60013

Schaumburg Review 5089 Schaumburg, 80159, 60168,
60172-3, 601936

Lake Zurich Courier 4,279 Lake Zurich, 680047
Hawthorn Woods, 60047;
Kildeer, 60047; Forest Lake,
60047, Island Lake, 60042;
Wauconda, 60084

Hoffman Estates, 60172,
£0192-6

Hoffman Estales Review 2,281

Artington Heights Post” 6,231 Arlington Heights, 50004,
60005

Elk Grove Viillage, 60007

Elk Grove Times 2,547

Rolling Meadows Review 1,756 Roiling Meadows, 60008

Total circulation 48,625

Source: Pioneer Press ABC Publisher's Stalement September 30, 2001

pioneer press

_1 Go] Pioneer Press ~] Go

Tugital Chicago Ing,

P T VAR
Conyrighbd 2007,
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NEWSPAPER DESIGNATED MARKET / CRYSTAL LAKE, ILLINOIS

Williams Bay Lake Geneva
. 531868
53191 Kenosha
53170
Fontana-on-Geneva Lake Poll Laks Howers Lake Sll\.fer‘_Lake
53585 53125 53147 ’
Camp Lake
WISCONSIN 53128 Twin Lakes 53179
53184 . 5318t
Sharan Walworth Genoa Cil
lake Caiherine
IHebron Fuchnond Channel L ake
e Spring Girovy
60024 SO071
81065 ILLINOIS ’ 60002
60081
Lake Villa
Harvid
50072 , Fox |.ake Hills
61012 60097 ol e Pislakee Figflands 60046
Capron Hingwoad 60020
R Grue 1 s
50097 FOCHWOGH Wonder Lake Jubnsbirg Fox Lake
. . Long Lake
MeCullomn Lake £0073
60041
McHenry 0050 Round Lake
_akemoor
\Volo-
. ;
60098 Bull Valley
Boone Waondislock Lake lSOOSO
o Holilay il
~ " ;
60012 Praung Grove o L 60080
e Latoves 6004p - ¢
Isu nd Lake Wauconda
61038 !
Marene Oakewrod H|Ilslr—h- 60084
AT gL
ik le; Valley Gardens -
Unien
013 Tower Lakes
- BOOLL :
g1o0s HO180 ‘? Gary Lake Barrington
North Barrington
GO1L2 Trong Valley 60021 60047
60158 ake v the Hills J,—fmxlrg‘i ar Grove .
-
Deer Park
602142 60102 [} 80010
Algonquin Barringlor
DeKalb Hunlley L . Cook
Carpentersvill
60145 40145 Hampshire 60136 60110 Barnington Hills Iverness
Kingston Gilberis 60118
Genoa 60140 y
unod Kane West Dundee N South Barnngton
Sleepy Hollow East Pundec
) 4.5 9
ey T ——— Pingree Grove ' ‘ 60195
Miles ) 60192 yienan Estales
Burlinglnn
LEGEND

STATE BOUNDARY
COUNTY BOUNDARY
ZIP CODE BOUNDARY
[ ] CRYSTAL LAKE CORPORATE LIMITS
" BALANCE OF NEWSPAPEA DESIGNATED MARKET

Northwest Herald (Morning & Sunday), Crystal Lake, IL, Page #2

Auclil Bureau of Crculalions
CO77-R0A



Circutation in Local Daily Newspagper Markets

{selected markets)

Weekday

Circulation

City DMA County Daity Lccal Newspaper {000s)
L.os Angeles CA 002 Los Angeles Metropolitan News-Enterprise 2
Chicago IL 003 Cook Chicago Tribune 689
Chicago IL 003 Cook Chicago Sun-Times 477
Arlinglon Heighis IL 003 Lake Daily Herald 148
Tinley Park IL 002 will The Daily Southiown 57
Joliet IL 003 Will Herald-News 51
Crystal Lake 1L 003 McHenry Northwest Herald 38
Flgin 1L 003 Kane Courier-News 33
Chicago L (03 Cook Chicago Defender 33
Aurora L 003 Kane Beacon-News 28
Kankakee I 003 Kankakee The Daily Journai 27
Waukegan L 003 Lake The News Sun 25
La Salie L 003 LaSalle Daily News Tribune 19
Cttawa IL 003 LaSalle The Daily Times 14
Geneva IL 003 Kane Kang County Chronicle 14
Dekalb IL 003 DekKalb Daily Chronicle 12
Morris 1L 003 Grundy Morris Daily Herald 7
Philadelphia PA 0G4 Philadelphia Philadelphia Inquirer 381
Philadelphia PA 004 Philadelphia Philadelphia Daily News 200
Allentown PA 004 LeHigh Maorning Call 126
New Castle DE 004 New Castle The News Journal 121
Cherry Hill NJ 004 Camden Courier-Post 83
Pleasantvilie NJ 004 Adlantic The Press of Atlantic City 79
Trenton NJ 004 Mercer The Times 77
Levittown PA 004 Bucks Bucks County Courier Times 68
Cliflon Heights BE 004 Delaware Delaware County Daily Times 93
Easlon PA 004 Northampton Express-Times 48
Doytestown PA 004 Bucks Intelligencer Record 45
Willingboro NJ 004 Burlington Burlington County Times 44
West Chesler 004 Chester Daily Local News 33
Potistown PA 004 Montgomery The Mercury 25
Woodbury NJ 004 Gloucestor Gloucestor County Times 24
Dover DE 004 Kent The Delaware State News 23
Norristown PA 004 Montgomery Times Herald 21

Source: Burrelle’'s Media Directory, 2003; Census Bureau (county). Local daily newspapers. Trade publications not included.





