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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

STATE OF ILLINOIS
ILLINOIS AYERS OIL COMPANY, ) Pollution Control Board

Petitioner, )
v. ) PCBNo. 03-214

ILLINOIS ENVIRONMENTAL ) (LUST Appeal)
PROTECTIONAGENCY, )

Respondent. )
RESPONSETO MOTION FOR AUTHORIZATION OF PAYMENT

OF ATTORNEYS’ FEESAS COSTSOF CORRECTIVEACTION

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency(“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto 35 Iii. Adm. Code 101.500,herebyrequeststhat the Illinois Pollution

Control Board (“Board”) deny the Petitioner’s Motion For Authorization Of PaymentOf

Attorneys’ FeesAs Costs Of CorrectiveAction (“Petitioner’s motion”). In support of this

response,theIllinois EPA statesasfollows:

I. On April 1, 2004, the Board issuedan opinion and’ order in this matter. The

Board’s opinion included an order that the Illinois EPA restorecertain modifications to the

Petitioner’shigh priority correctiveactionplan (“HCAP”) and budgetby approvingtheHCAP’s

proposeduseof 13 directpushsoil boringsandby restoringall correspondingbudgetreductions.

2. Theopinionalsoincludedan affirmationof certainbudgetreductionsimposedby

theIllinois EPA in thefinal decisionunderappeal.

3. Following the issuanceof the Board’sopinion, the Petitioner,Illinois Ayers Oil

Company,filed thePetitioner’smotion seekingtheBoard’sauthorizationof paymentfrom the

UndergroundStorageTankFund(“UST Fund”) in theamountof $44,456.49in legal fees. The

Illinois EPA receivedserviceof the Petitioner’smotion on May 3, 2004. The Illinois EPA

subsequentlyfiled amotion for an extensionoftimeby whichto file thisresponse.
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4. ThePetitionercitesto Section57.8(I)oftheIllinois EnvironmentalProtectionAct

(“Act”) (415 ILCS 5/57.8(1))asthe authorityfor theBoardto allow paymentof legal feesto an

owner/operatorwho has prevailed in an appeal. Specifically, that subsectionprovides as

follows:

Corrective action does not include legal defensecosts. Legal defensecosts
include legal costs for seekingpaymentunder this Title unless the owner or
operatorprevails before the Board in which case the Board may authorize
paymentof legalfees. (Emphasisadded.)

Thus,thereis a clearstatutoryprovisionallowing for thepossible—notmandatory—approvalof

legal costswhensuchcostsarerelatedto a successfulactionto seekpaymentunderTitle XVI of

theAct (415ILCS 5/1,et~q.).

5. The Petitioner arguesthat this language,as a fee-shifting provision, should

ordinarily allow for therecoveryof legal costsunlessspecialcircumstancesotherwisewarrant.

Further, thePetitionernotesthat fee-shiftingstatutesareintendedto encouragelitigation, and

that the Boardhasrecognizedthat adjudicationof contestedcasesis anessentialelementof the

formation of policies which makeup the undergroundstoragetank reimbursementprogram.

Petitioner’smotion, pp. 2-3.

6. ThePetitionergoeson to claim that feeawardspursuantto Section57.8(1)ofthe

Act help protect the interestsof third-parties. This is explainedby arguingthat to not award

legal costs,anowneror operatormight yield to a reducedcorrectiveaction plan. In the event

that the plan is subsequentlyfound to be insufficient, the owneror operatorcanpoint to the

Illinois EPA’s approvalas a defenseto a possiblethird-party claim. Awarding legal costs

encouragesan appealto the Board where complacencywould be less costly than litigation.

Thus, by the Petitioner’s rationale, seekingthe restorationof costs deemednecessaryto

determinethe extentof contaminationprovidesboth thePetitioneranda third-partysuchasan
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adjoining landownerbenefitssincethosepartiesare sparedthe risk of theIllinois EPA’s cost-

cutting. Petitioner’smotion,p. 3.

7. Finally, the Petitioner argues that the Board’s ruling on the “rate sheet”

previouslyutilized by the Illinois EPA wassimilar in natureto thetypeof actionthat, pursuant

to the Administrative ProcedureAct (“APA”), would be eligible for recoveryof legal costs.

Petitioner’smotion, pp. 3-4.

8. Included with the Petitioner’smotion is an affidavit provided by Petitioner’s

counselanddocumentationregardingtheamountsoffeesandcoststhat makeup thePetitioner’s

total requestfor payment.

9. The Boardshouldissuea decisiondenyingthePetitioner’smotion for any oneof

severalreasons. The most obvious and well-reasonedbasisfor denyingthe claim is that the

presentaction is not the type addressedby Section57.8(1)of the Act. That subsectionclearly

providesthat legal costsmaypossiblybe recoveredonly following a successfulaction to seek

paymentfrom the USTFund pursuantto the Act. That type of action, one seekingpayment

underTitle XVI oftheAct, is theonly typethatis providedfor in Section57.8(1).

10. Thepresentactionwasnot onerelatedto thePetitionerseekingpaymentfrom the

UST Fund. Thedecisionsunderappealwereillinois EPA modificationsto a HCAP andbudget

submittedby the Petitioner. In neither the HCAP nor the budgetdoesthe Petitionerseek

paymentfrom theUST Fund. Only arequestfor paymentofreimbursementseekspaymentfrom

theUST Fund,andthat clearlywasnot thetypeofsubmissionmadeby thePetitionerthat led to

this appeal.

11. The Petitionermayarguethat approvalof theHCAP andbudgetwerenecessary

precursorsfor later submittingan actualrequestseekingpaymentfrom theUST Fund. Thatfact
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notwithstanding,the Petitionercannotperform an end-runaroundthe requirementof a specific

typeof legalactionset forth in Section5 7.8(1). Indeed,if anyconditionprecedentto an actual

requestfor paymentfrom theUST Fundis consideredto be tantamountto a requestitself, then

contraryto the statutorylanguageof Section57.8(1),theBoardwill bebroadeningthe scopeof

theprovision’s plain languageto meanthat any typeof final decision(whetherfor a technical

planorbudget)is thesameasa requestfor payment.

12. It is impossibleto arguethat a technicalplan is akin to a requestfor payment,

sincea technical plan doesnot include any requestfor payment. Further, the Board’s own

regulations unequivocally show that technical plans (including HCAPs and budgets) and

requestsfor paymentaretwo differenttypesofsubmissions.

13. SubpartE of Section732 oftheBoard’sregulations(35 111. Adm. Code732.500-

505)addressesthe selectionandreviewproceduresfor plansandreports. Section732.500(b,c)

set forth the different typesof documentsthat aredefinedasplansand reports. Among those

documentsarehigh priority correctiveaction plansand associatedbudgets. Section732.505

describesthestandardsfor reviewofplansandreports,includingHCAPsandbudgets.

14. SubpartF of Section732 of theBoard’sregulations(35 Ill. Adm. Code732.600-

612) addressespaymentor reimbursementfrom the UST Fund. That subparthas separately

definedreviewprocedures.

15. Thereis no doubtthat a requestfor paymentfrom theUST Fundis not the same

documentaá a plan or report (including a budget). The Act and the Board’s regulationsare

straightforwardin theirseparatedefinitionsandproceduresrelatedto thosetwo differenttypesof

submissions.It is equallywithout doubtthat the Petitioner’ssubmissionsthat led to theIllinois

EPA’s final decisionthatwasreviewedby the Boardin thepresentappealwerenot requestsfor
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payment, but ratherwere a correctiveaction plan and associatedbudget. If the languageof

Section5 7.8(1) of theAct includedactionsinvolving plansor reports,thePetitioner’sclaim for

legal costsmayhavesomemerit. But the specificdescriptionof arequestfor payment,to the

exclusionof referencingappealsof plansand reports,mustbe takeninto considerationby the

Board that the GeneralAssembly’s languageis not intendedto be all-inclusive. The action

broughtby the Petitionerhereis simply not of the type that falls within the scopeof Section

57.8(1)oftheAct.

16. In theonly othercasethat theBoardhasrelieduponSection57.8(1)oftheAct to

awardlegal costs,the final decisionunderreviewwasoneissuedby theIllinois EPA in response

to a requestfor paymentfrom theUST Fund. ~, TedHarrisonOil Companyv. Illinois EPA,

PCB 99-127. In Ted Harrison,the Illinois EPA deniedreimbursementsoughtby Ted Harrison

Oil Company. Following the Board’s ruling that the Illinois EPA’s decision should be

overturned,the Boardwent on to award legal costs. Ted Harrison,PCB 99-127(October16,

2003). TheTedHarrisoncasedid involve an actionof thetypespecifiedin Section57.8(1),and

the Board’srelianceon Section57.8(1)was thus warranted. Here, sincethe final decisionwas

not one denyingreimbursementfrom the UST Fund, the Petitionercannotavail itself of the

provisionsin Section57.8(1).

17. If theBoardwere to somehowfind that theclearrestrictivelanguageof Section

57.8(1)oftheAct shouldbe interpretedbeyondits plain meaning(asthePetitionerwould have

theBoardde), theBoard shouldnonethelessdenythePetitioner’smotion. Assumingarguendo

that abudgetcould somehowbe likenedto a requestfor reimbursement,thereis no doubtthat a

technicalplan suchas a HCAP is not a requestfor reimbursement. Indeed,submissionof a
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HCAP does not bind or require the owner/operatorto subsequentlysubmit a request for

payment.

18. Thus, if an owner/operatorwere to prevail on an appealinvolving a proposed

correctiveactionplan,that decisionshouldin no waybeconsideredto be sufficientto invokethe

provisionsof Section57.8(1) ofthe Act. In the presentcase,muchof thecosts reducedby the

Illinois EPA in its budgetdecisionstemmedfrom the technicaldecisionin the HCAP that the

numberof boringsproposedby the Petitionerwasexcessive. Thatdecisionwasmadein the

modification of the HCAP, and the budgetwasmodified accordingly. However,without the

changein the HCAP, therewould have beenno correspondingmodification of the budget.

Therefore, noneof the legal costs associatedwith contestingthe Illinois EPA’s decisionto

reducethenumberofborings,andtheotherrelatedactivities,shouldbeconsideredto besubject

to approvalby theBoard.

19. Although the Petitioner argues that the Board should not “claim chop” in

awarding legal costs, the Illinois EPA arguesto the contrary. First, the Board should not

approveany legalcostsheresincethe actionwasnot ofthenaturedescribedin Section57.8(1)of

the Act. However, if for somereasonthe Board doesextenditself and find that legal costs

shouldbeawarded,thenattheveryleasttheamountoflegal costsshouldbereduced.

20. The Petitionerclaims it cannotseparateits costsbetweenthe different issuesin

thecase. Basedon themannerin which the legal costshavebeendocumentedby thePetitioner,

it is impos~ib1efor theillinois EPA to provide the Boardwith a specific breakdownof legal

costson an issue-by-issuebasis. However,a review of the testimonyand costsin the final

decisionindicatethat the costsassociatewith the reductionin the numberof borings (i.e., the
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technicalissue)accountedfor mostof the reductionin costsin thebudget. Thecostsassociated

with theIllinois EPA’s relianceupontheratesheetareminimal in comparison.

21. If the Board should decidethat legal costsareappropriatefor payment,and the

Illinois EPA stronglybelievesit shouldnot, thentheBoardshouldat thevery leastapportionthe

Petitioner’spresentedlegal costsby at no lessthan three-fourthsofthetotal amount. Eventhat

ratio would be generous,consideringthatany costsassociatedwith theIllinois EPA’s useofthe

ratesheet(the only remotelyarguableissuethat was not technical in nature)makeup but a

fraction ofthetotal costsorderedrestoredby theBoard.

22. Another of the Petitioner’s argumentsis that for the Board to exercise its

discretion and allow for paymentof legal costs in this or any other matteris that it would

somehowhelp to benefit both the owner/operatorand third-parties. In the samevein as the

Petitioner’sargumentsthat litigation of mattersshould be encouragedbefore the Board, the

failure ofanowner/operatorto file anappealofafinal decisionis awrongthatshouldbe righted

by virtually guaranteeingthat the costsassociatedwith suchan appealwill be paid for. The

Illinois EPAdoesnotbelievethat litigation ofmattersis in anyoneparty’sbestinterests,but that

sometimeslitigation is the only meansavailable for partiesto resolvedifferences. However,

suchan act shouldnot be encouraged,but rather,ashasbeennotedby the Board, resolution

throughnegotiationsallowedby 90-dayextensionsis themorepreferredroute. ThePetitioner’s

argumentspay no heedto suchan option. Also, it is questionableat best for the Board to

considerdecidingthe questionof whetherto awardlegal costsby taking into considerationthe

dubiousclaim thatthird-partieswill benefit in an indirectmanner.

23. Theelastargumentadvancedby thePetitioneris that theBoard’sdecisionto find

that the ratesheetwas an improperrulemakingallows for recoveryof all relatedlegal costs,
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sincepursuantto the APA, suchaprevailingdecisionwould allow for thepossibleawardingof

legal costs. However, the obvious flaw in that argumentis that the Board’sauthorityhere to

approvelegal costsfor paymentis not the sameasthat that is conferredvia theAPA. Here, the

Board’sauthority and scopeis definedin Section57.8(1),and asstatedabove,if thedecisionat

handis not onein responseto arequestto seekpaymentfrom theUST Fund, thenthe legal costs

affiliated with the appealingthe decisionarenot subjectfor approval. That a different statute

allows for the recoveryof legal costsfor different circumstancesby differentjudicial authorities

doesnotmeanthattheBoardcanavail itselfofthatdifferentprovision.

WHEREFORE, for the reasonsstated above, the Illinois EPA herebyrespectfully

requeststhattheBoardenteranorderdenyingthePetitioner’smotion.

Respectfullysubmitted,

ILLINOIS AGENCY,

AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegalCounsel
1021NorthGrandAvenueEast
P.O. Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:May 19, 2004

This filing submittedon recycledpaper.
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