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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD ICE
MAY 20 2004

STATE OF IL
MATE TECHNOLOGIES,iNC. ) pollution ControI~’~d

Complainant, )
)

v. ) PCBNo. 2004-075
) (EnforcementX)

F.I.C. AMERICA CORPORATION )
)

Respondent. )

RESPONDENT’SANSWERTO COMPLAINT AND AFFIRMATIVE DEFENSES

Respondent,F.T.C.AmericaCorporation,byandthroughits attorneys,JeremyA. Gibsonand

Mitchell S.ChabanofMasuda,Funai,Eifert & Mitchell, Ltd., andfor its Answerto Complaintand

Affirmative Defenses,statesasfollows:

ANSWERSTO COMPLAINT

1. MateTechnologies,Inc. (“Mate”) by its undersignedattorney,bringsthis Citizen’s
Complaintfor injunctiverelief andcostrecoveryunderSection3 1(d)oftheIllinois Environmental
ProtectionAct (the“Act”). 415ILCS 5/31(d). MateallegesthatF.T.C. AmericaCorporation(“FIC”)
hasviolatedfundamentalrequirementsofIllinois’ usedoil regulations,solid wasteregulationsand
hazardouswasteregulations.MatealsoallegesthatFIC hasviolatedthestatutoryprohibitionson
indiscriminatewastehandling, air pollution and waterpollution. FTC actedin total disregardof
Illinois’ plenarystatutoryandregulatorystructure,which is designedto assureenvironmentally
soundmanagementofwastes.FTC therebyviolatednumerousprovisionsofIllinois environmental
law.

ANSWER: Respondentadmits the allegationsset forth in the first, secondand third

sentencesofParagraph1. Respondentdeniestheremainingallegationssetforth in Paragraph1.

Parties
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2. Mateis an Illinois corporationhavingits principalplaceofbusinessat 1695Todd
FarmDrive, Elgin, Illinois. At all relevanttimes,Mateownedthepropertylocatedat750Rohiwing
Roadin Itasca,Illinois, includinga52,800square-footbuildingsituatedthereon(the“Property”). As
a corporation,Mateis a “person”within themeaningof415 ILCS 5/3.26.

ANSWER: On information andbelief, respondentadmits the allegationsset forth in

Paragraph2.

3. FTC is an Illinois corporation.Oninformationandbelief, FTC hasitsprincipalplace
ofbusinessat485 EastLies Road, in CarolStream,Illinois, andis awholly-ownedsubsidiaryof
FutabaIndustrialCo., Ltd., of Okazaki,Japan. As a corporation,FTC is a “person” within the
meaningof415 ILCS 5/3.26.

ANSWER: Respondentadmitstheallegationssetforth in Paragraph3.

RelevantFacts

4. Beginningin March2002,FTC continuouslyoperatedthePropertyfor thepurposeof
manufacturingautomobilecomponents.Oninformationandbelief, suchmanufacturingconsisted
primarilyofweldingandotherprocesses,in whichmetalis fashionedinto automobilemufflersand
otherparts.

ANSWER: Respondentadmitsthat it beganusingthepropertyin oraboutMarch2002,

butdeniesit is continuingto usetheproperty.Respondentadmitstheremainingallegationssetfor

thein Paragraph4.

5. Oninformationandbelief, themetalthatFTC usesasafeedstockis coatedwith oil,
and FTC’s operationshavecausedvast quantitiesof suchoil to disseminateuncontrolledon and
aboutthe Propertyand to be releasedinto the environment. On information and belief, such
disseminationoccursdirectly, asit doeswhentheoil-coatedsurfacesareimpactedduringstamping
and/orsimilaroperations,causingoil dropletsto scatter.And, oninformationandbelief, it occurs
indirectly, asit doeswhenextremeheatis appliedto theoil-coatedsurfacesduringwelding, thus
causingtheoil to vaporizeandsubsequentlycondenseon virtually all surfacesin andout of the
building~Additionally, on informationandbelief,FIC’s operationshavecausedsomeorall ofthe
oil to becomecontaminatedwith chromiumandothermetals.

ANSWER: Respondentdeniestheallegationsset forth in Paragraph5.
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6. Theairwithin thebuildingonthePropertyis circulatedbytheheating,ventilatingand
air conditioning(“HVAC”) system. TheHVAC systemcollectsair within thebuilding, directsit
throughanumberoffilters, andemits someair to theexterior.

ANSWER: Uponinfonnationandbelief, Respondentadmitstheallegationsset forth in

Paragraph6.

7. FTChasatall timesfailed to containorin anywaycontroltheoil disseminatedfrom
its operations. As adirect result, theoil hasbeenreleasedinto the environmentby virtue of its
escapethroughwindows, doorsand otheropeningsin thebuilding and via storm sewerson the
Property. It hasalso beeninhaledby personson and abouttheProperty. And it hassettledon
surfacesthroughouttheProperty,coatingthemwith ablackfilm.

ANSWER: Respondentdeniestheallegationssetforth in Paragraph7.

8. Virtually all oftheoil contaminationremainingon thePropertyresultsfrom FTC’s
manufacturingoperations.At thecommencementofFTC’soperationoftheProperty,theinteriorof
thebuildingon thePropertywasfreshlypainted.

ANSWER: Respondentdeniestheallegationsset forth in Paragraph8.

9. Mateexpressedits concernaboutenvironmentalconditionsatandabouttheProperty
asearly as June 18, 2003, and requestedcopiesof any correspondencebetweenFTC and any
governmentagencypertainingto thereleaseofhazardoussubstancesattheProperty. FTC did not
respondto this request. Rather,on informationandbelief, FTC subsequently“pressurewashed”
someareasaffectedby theoil contaminationandpaintedoversurfaceswithoutremovingall ofthe
contamination.

ANSWER: Respondentdeniesthat Mate expressedits concernaboutenvironmental

conditionsatandaboutthePropertyasearlyasJune18,2003,andadmitstheremainingallegations

set forth in thefirst sentenceof Paragraph9. Respondentdeniesthe allegationsset forth in the

secondsentenceofParagraph9. Respondentadmitsthat it “pressurewashed”certainareasofthe
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building on the Propertyand deniesthe remainingallegationsset forth in the last sentenceof

Paragraph9.

10. Onatleastoneoccasion,October1, 2003,FTC áonductedsuchpressurewashingand
disposedof theresultingrinsatein thestormsewerson theProperty.

ANSWER: Respondentadmitsthat, on October1, 2003,it conductedpressurewashing.

Respondentdeniestheremainingallegationsset forth in Paragraph10.

11. Mate’s representativesinspectedthePropertyon or aboutSeptember8, 2003 and
collectedsamplesofthedisseminatedoil ontheProperty.Oninformationandbelief,thesamplesof
theoil wererepresentativeofthematerialgeneratedbyFTC’s operationsthroughouttheentiretime it
operatedtheProperty. Thesamplesweresubmittedfor laboratoryanalysis.

ANSWER: Oninformationandbelief,respondentadmitstheallegationsset forth in the

first sentenceof Paragraph11. Respondenthasinsufficient informationto form abeliefasto the

truth or falsity of the secondsentenceof Paragraph11 and thereforedenies the same. On

informationandbelief,Respondentadmitstheallegationssetforthin thethird sentenceofParagraph

11.

12. Theanalyticalresultsshowedthefollowing:

i) waterin thestormsewercontainedmetals(includingtotal chromiumat 0.15 mg/L) and
polynucleararomatichydrocarbons(includingbenzo(a)pyrene,aknowncarcinogen,at0.02mg/L);

ii) oil on an exposedwall (that had not beenpaintedover) containing total petroleum
hydrocarbons(“TPH,” including 3.9 mg/wipeof oil);

iii) oil on an exposedwall (thathadnotbeenpaintedover)containingmetals(includingtotal
chromiumatup to 3,000ug/ft2);

iii) oil on oneofthefilters from theHVAC systemcontainingtotalpetroleumhydrocarbons
(including 3.9 mg/wipeof oil);
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iv) oil on one of the filters from theHVAC systemcontainingmetals(including total
chromiumat 21,000mg/kg, andchromiumdeterminedby thetoxic chemicalleachingprocedure
(“TCLP”) at7.2 mg/L, respectively);and

v) oil on one of the filters from theHVAC systemcontainingtotal halogens(including
extractableorganichalogensat 2,150mg/kgandchlorideat4,000mg/kg).

ANSWER: Respondenthasinsufficient information to form abeliefas to thetruth or

falsity oftheallegationsset forth in Paragraph12 andthereforedeniesthem.

13. Theblackfilm is visible on surfacesthroughoutthebuilding. It remainsathreatto
thehealthandtheenvironmentbecauseevento theextentthat theoil hasbeentemporarilycoated
with paint, theoil will haveto be removedandproperlydisposedin accordancewith applicable
regulationsat a futuredate.

ANSWER: Respondentdeniestheallegationsset forth in Paragraph13.

COUNT I
(Violation of35 Ill. Adm. CodePart 739,

UsedOil Storage)

14. MatereallegesParagraphs1 through 13, above,asif fully setforth in this Count I.

ANSWER: Respondentrestatesits answersto Paragraphs1-13inclusiveasthougheach

hasbeenfully set forth herein

15. Part739,1 containingthe“StandardsfortheManagementofUsedOil,” defines“used
oil” as“anyoil thathasbeenrefinedfrom crudeoil, or anysyntheticoil, thathasbeenusedandasa
resultofsuchuseis contaminatedby physicalorchemicalimpurities.” §739.100.

ANSWER: Respondentadmits the allegationsset forth in Paragraph 15.

Forconvenience,citationshavebeenabbreviatedin thetext to includeonly numbersof

regulatorypartsandsections;andunlessotherwisenoted,citationsreferto 35 Ill. Adm. Code.
(E.g., “Part 739” refersto 35 Ill. Adm. Code,Part739, and“~720.110” refersto 35 Ill. Adm.
Code§720.110.)
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16. Laboratoryanalysisofawipesampleoffilm on oneofthewallsshowsthat it hada
TPH contentof3.9 mg/wipeofoil, thusdemonstratingthesubstancecomprisingthefilm wasrefined
from crudeoil.

ANSWER: Respondentlacks sufficient informationto form a beliefasto thetruth or

falsity oftheallegationsset forth in Paragraph16 andthereforedeniesthem.

17. Additional laboratory analysesof wipe samplesof the film on the walls also
demonstratethat the oil containsphysicalor chemicalimpurities,notablymetals. Oninformation
andbelief,FTCusedtheoil on themetalfeedstockto preventcorrosion.Further,oninformationand
belief,theoil becamecontaminatedwith metalsduringFIC’sindustrialoperations.Therefore,FTC’s
useoftheoil causedit to becomecontaminatedbyphysicalorchemicalimpurities,andtheoil that
wasdisseminatedin andaroundthePropertyis “usedoil” within themeaningof §739.100.

ANSWER: Respondentlacks sufficient information to form a beliefasto the truthor

falsity of theallegationsset forth in thefirst sentenceofParagraph17 andthereforedeniesthem.

Respondentdeniestheremainingallegationssetforth in Paragraph17.

18. Part739 definesa“usedoil generator”as“anyperson,by site,whoseactorprocess
producesusedoil orwhoseactfirst causesusedoil to becomesubjectto regulation.” §739.100.FTC
is ausedoil generatorbecause,on informationandbelief, its actsfirst causedtheoil on themetalto
comewithin thedefinition of“usedoil,” andthusbecomesubjectto Part 739.

ANSWER: Respondentadmitstheallegationssetforth in thefirst sentenceofParagraph

18. Respondentdeniestheremainingallegationsset forth in Paragraph18.
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19. Part739 incorporatesthedefinitionsin §720.110.§ 739.100.Additionally, theAct
defines“waste,” in pertinentpart, as “discardedmaterial, includingsolid, liquid, semi-solid,or
contained gaseousmaterial resulting from industrial, commercial,mining and agricultural
operations.”415 ILCS 5/3.53. FTC’s disseminatedusedoil wasdiscardedmaterial,andthuswaste
within themeaningof415 ILCS 5/3.53.

ANSWER: Respondentadmitstheallegationssetforth in thefirst sentenceofParagraph

19. Respondentdeniestheremainingallegationsset forth in Paragraph19.

20. “Storage”is definedas“theholdingofhazardouswastefor atemporaryperiod,atthe
endofwhichthehazardouswasteis treated,disposedof, or storedelsewhere.”§720.110. FTC’s
wantondisseminationofusedoil into theenvironmentandin andaroundtheProperty(andin andon
the individualsthereon),constitutes“storage”underthisdefinition.

ANSWER: Respondentadmitstheallegationssetforth in thefirst sentenceofParagraph

20. Respondentdeniestheremainingallegationsset forth in Paragraph20.

21. Alternatively, theAct defines“storage” as “thecontainmentofwaste,eitheron a
temporarybasisor for aperiodofyears,in suchmannerasnot to constitutedisposal.” 415 ILCS
5/3.46. FTC’swantondisseminationofusedoil into theenvironmentandin andaroundtheProperty
(andin andon the individualsthereon),constituted“storage”within themeaningof 415 ILCS
5/3.46.

ANSWER: Respondentadmitsthat thelanguagequotedin thefirst sentenceofParagraph

21 is set forth at 415 ILCS 5/3/480. Respondentdeniesthe remainingallegationsset forth in

Paragraph21.

22. Part739statesthat “usedoil generatorsshallnot storeusedoil in unitsotherthan
tanks,containers,orunits subjectto regulationunder35 Ill. Adm. Code724or 725.” §739.122(a).
Part739 defines“tank” as“any stationarydevice,designedto contain an accumulationofusedoil
which is constructedprimarilyof non-earthenmaterials(e.g.wood,concrete,steel,plastic)which
providesstructuralsupport.” §739.100. Part739 defines“container” as“any portabledevicein
which amaterialis stored,transported,treated,disposedof, orotherwisehandled.” §739.100.The
units subjectto regulationunderParts724 or 725 include items suchassurfaceimpoundments,
wastepiles, and incinerators;theydo not includethe atmosphere,sewers,exposedsurfaces,or
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people. Noneofthe locationsin, or on which FTC storedits usedoil wasatank,container,orunit
subjectto regulationunderParts724or 725. Therefore,FTC violated§739.122(a).

ANSWER: Respondentdeniesthe allegationsset forth in the last two sentencesof

Paragraph22. Respondentadmitstheallegationssetforth in theremainingallegationsofParagraph

22.

COUNT II

(Violation 0135Ill. Adm. CodePart 739,
UsedOil Disposal)

23. MatereallegesParagraphs1 through19, above,asif fully set forth in this CountII.

ANSWER: Respondentrestatesits answerstoParagraphs1-19inclusiveasthougheachhas

beenfully set forth herein.

24. TheUnitedStatesEnvironmentalProtectionAgencypresumesthatusedoil is to be
recycledunlessa usedoil handlerdisposesofusedoil, orsendsusedoil for disposal.§739.110(a).
To theextentthat ausedoil generatordisposesofusedoil, thatpersonmustdo soin compliance
with Part739, SubpartI. §739.120(b)(5).

ANSWER: Respondentadmitstheallegationsetforth in Paragraph24.

25. UnderPart739, SubpartI, usedoil that is hazardousmustbedisposedin compliance
with the hazardouswaste managementrequirementsof Parts 703, 720 through726, and 728.
§739.181(a). And usedoil that is not hazardousmustbe disposedin accordancewith Parts807
through815 and40 CFRParts257and258. §739.181(b).FIC utterlydisregardedtherequirements
ofPart739, SubpartI, particularly§739.181.

ANSWER: Respondentadmitstheallegationssetforth in thefirst two sentencesof

paragraph25. Respondentdeniestheallegationsset forth in thelastsentenceofparagraph25.

Hazardoususedoil
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26. Thehazardouswasteregulationsdefine“solidwaste”as“anydiscardedmaterialthat
is notexcludedbySection721.104(a)orthatisnotexcludedpursuantto 35 Ill. Adm. Code720.130
and720.131.” §721.102(a)(1).

ANSWER: Respondentadmitsthat35111.Adm. Code721.102(a)(1)containsthelanguage

quotedin paragraph26.

27. A materialis “discarded”if it is abandoned.§721.102(a)(2). Andamaterialis asolid
wasteif it is abandonedbybeing“accumulated,stored,or treated(butnotrecycled)beforeor in lieu
of being abandonedby beingdisposedof, burnedor incinerated.” §721(b)(3). By its wanton
emissionoftheusedoil into theatmosphere,into thestormsewersinto andon individuals,andon
andabouttheProperty,andleavingit thereunattended,FTC hasaccumulatedandstoredtheusedoil
asstatedin §721(b)(3). Therefore,FTC’s usedoil was a “discardedmaterial”andthus a “solid
waste”within themeaningof~721.102(a)(1).

ANSWER: Respondentadmitstheallegationssetforth in thefirst andsecondsentencesof

paragraph27. Respondentdeniestheremainingallegationsset forth inparagraph27.

28. A solidwaste,asdefinedin §721.102,is a“hazardouswaste”if”it exhibitsanyofthe
characteristicsofhazardouswasteidentifiedin SubpartC of this Part[721].” §721.103(a)(2)(A).
Further,under§721.124,which ispartofSubpartC, asolidwasteis ahazardouswasteif it contains
any of the contaminantslisted in §721.124(b) in their respectivethresholdconcentrations.
§72.1.124(a).

ANSWER: Respondentadmitstheallegationsset forth in paragraph28.

29. Someor all oftheusedoil generatedbyFTC washazardousbecauseit exhibitedthe
toxicity characteristicofhazardouswaste.It contained7.2mg/L ofchromiumasdeterminedby the
TCLP test, thus exceedingthe thresholdconcentrationof 5.0 mg/L set forth in §721.124(b).
Therefore,FTC’susedoil wasa hazardouswastewithin themeaningof §721.103(a)(2)(A).

ANSWER: Respondentdeniestheallegationssetforth in thefirst sentenceofParagraph

29. Respondentlacks sufficient information to form a belief as to the truth or falsity of the

allegationsset forth in the secondsentenceof Paragraph29. Respondentdeniestheremaining

allegationsset forth in Paragraph29.
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30. Part 720 definesdisposalas“the discharge,deposit,injection, dumping,spilling,
leaking,orplacingofanysolidwasteorhazardouswasteinto oron anylandorwaterso thatsuch
solid wasteorhazardouswasteor anyconstituentthereofmayentertheenvironmentorbeemitted
into the air or dischargedinto any water, includinggroundwaters.” §720.110. FTC’s wanton
disseminationofusedoil in andaroundtheProperty,its dischargeofrinsatecontainingusedoil into
the storm sewer,and its emissionof usedoil into the atmosphere,separatelyand collectively,
constituteddisposalwithin themeaningof §720.110.

ANSWER: Respondentadmitsthat §720.110containsthe languagequotedin thefirst

sentenceof Paragraph30. Respondentdeniestheremainingallegationsset forth in Paragraph30.

31. Part 703 prohibitsany personfrom conductingany hazardouswastestorageor
disposaloperation at a facility for which a permit hasnot beenissuedunder the Resource
ConservationandRecoveryAct (“RCRA”). §703.121(a).

ANSWER: Respondentadmitson a generalbasistheallegationssetforthin Paragraph31.

32. A “facility” is defined,inpertinentpart,as“all contiguouslandand structures,other
appurtenances,andimprovementson thelandu’sedfor treating,storing,ordisposingofhazardous
waste.” §720.110.FTC usedthePropertyfor storinganddisposingofhazardouswaste.Therefore,
thePropertyconstitutesa “facility” within themeaningof §720.110.

ANSWER: Respondentadmitstheallegationssetforthin thefirst sentenceofParagraph

32. Respondentdeniestheremainingallegationsset forth in Paragraph32.

33. On information andbelief, FTC did not obtain a RCRA permit for theProperty.
Therefore, FTC’s disposal of hazardoususedoil waste on and about the’ Premisesviolated
•§703.121(a),andthusviolated§739.181(a).

ANSWER: Respondentadmitstheallegationssetforthin thefirst sentenceofParagraph

33. Respondentdeniestheremainingallegationsset forth Paragraph33.

Non-hazardoususedoil

10



34. Alternatively,someoftheusedoil generatedby FIC wasnon-hazardous,andthus
couldonlybe disposedin accordancewith Parts807 through815. §739.181(b).

ANSWER: Respondentadmitsthat to theextentit generatedusedoil suchusedoil was

non-hazardous.Respondentdeniestheremainingallegationsset forth in Paragraph34.

35. The requirementsof Parts 810 through 817 were intended to supersedethe
requirementsofPart807, andpersonsandfacilities subjectto Parts810through817 arenot subject
to Part807. §807.105(c).FTC is subjectto Part815, pertainingto certainlandfills,andis thusnot
subjectto Part807.

ANSWER: Respondentadmits the allegationssets forth in the first two sentencesof

Paragraph35. Respondentdeniestheremainingallegationsset forth in Paragraph35.

36. Thedefinitionsin §810.103applytoPart 815. §810.101.

ANSWER: Respondentadmitstheallegationsset forth in paragraph36.

37. Part 810defines“solid waste”to include “specialwaste,”which in turn, includes
“industrialprocesswaste.” § 810.103.TheAct defines“industrialprocesswaste,”inpertinentpart,
as“any liquid, solid, semi-solid,or gaseouswastegeneratedasa director indirect resultof the
manufactureof a productor theperformanceof a service.” 415 ILCS 5/3.17. TheAct defines
“waste,” in pertinentpart,as“discardedmaterial, includingsolid, liquid, semi-solid,orcontained
gaseousmaterialresultingfrom industrial,commercial,mining and agriculturaloperations.”415
ILCS 5/3.53. FTC. generatedtheusedoil as adirectresultofmanufacturingautomobileparts,and
discardedit by wantonly disseminatingit throughoutthe Property and releasingit into the
environment.Therefore,FTC’susedoil is anindustrialprocesswaste,andassuch,it is alsoaspecial
wasteandasolid wastewithin themeaningof~810.103.

ANSWER: Respondentadmits the allegations set forth in thefirst threesentencesof

Paragraph37, exceptthat thequotedlanguageis set forth at 415 ILCS 5/3.235 and 415 ILCS

5/3.535. Respondentadmits that it may havegeneratedusedoil asa resultof manufacturing

automobileparts. Respondentdeniestheremainingallegationsset forth in Paragraph37.
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38. Part 810 defines “disposal”in pertinentpart, as follows: “If the solid wasteis
accumulatedandnot confinedor containedto preventits entryinto theenvironment,orthereis no
certainplanfor its disposalelsewhere,suchaccumulationshallconstitutedisposal.” §810.103.
FTC’swantondisseminationofits usedoil on andabouttheProperty,aswell asinto theatmosphere
andthestormsewersconstitutes“accumulationandfailure to confine” within themeaningofthis
definition. Additionally, on informationandbelief,FTC hadno certainplanfor thedisposalofthe
usedoil elsewhere.Therefore,FTC’s disseminationoftheusedoil on andaboutthePropertyand
into theatmosphereand stormsewersconstitutesdisposalunder§810.103.

ANSWER: Respondentadmitstheallegationssetforth in thefirst sentenceofParagraph

38. Respondentdeniestheremainingallegationsset forth in Paragraph38.

39. Part810 definesa “landfill,” in pertinentpart,as“a unitorpartofafacility in oron
which wasteis placedandaccumulatedovertime for disposal,andwhich is not a landapplication
unit, a surfaceimpoundmentoranundergroundinjectionwell.” § 810.103.

A. Part 810 defines a “unit” as a “contiguousareausedfor solid wastedisposal.”
§810.103.Therefore,theProperty,asoperatedbyFIC, is a“unit” within themeaningof*~810.l03.

B. Part810definesa “facility” as“a “siteandall equipmentandfixtureson asiteusedto
treat,storeordisposeofsolidorspecialwastes.A facility consistsofanentiresolidorspecialwaste
treatment,storageor disposaloperation. All structuresusedin connectionwith or to facilitatethe
wastedisposaloperationshallbeconsideredapartofthefacility. A facilitymayinclude,but is not
limited to, one or more solid wastedisposalunits, buildings,treatmentsystems,processingand
storageoperations,andmonitoringstations.” §810.103.FTC’sdisposalof its usedoil wasteon and
aboutthePropertycausedthePropertyto becomea “facility” within themeaningof §810.103.

C. Part 810definesa“landapplicationunit” in pertinentpartas“an areawherewastes
areagronomicallyspreadoverordiskedinto landorotherwiseappliedsoasto becomeincorporated
into the soil surface.” TheProperty,asoperatedby FTC, is not a landapplicationunit with the
meaningof~8l0.l03.

D. Part 810 definessurfaceimpoundment,in pertinentpart,as“a natural topographic
depression,aman-madeexcavation,oradikedarea....” §810.103.ThePropertyis not asurface
impoundmentwithin themeaningof §810.103.

E. ThePropertyis not, anddoesnot contain,an undergroundinjection well.

ANSWER: Respondentadmitstheallegationssetforth in thefirst sentenceofParagraph

39. Respondentadmitstheallegationsset forthin the first sentenceofParagraph39(A) anddenies
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thebalanceofsuchsub-paragraph.Respondentdeniestheallegationssetforth in thelastsentenceof

Paragraph39(B) andadmitsthebalanceofsuchsub-paragraph.Respondentadmitstheallegations

set forth in Paragraph39(C). Respondentadmits theallegationsset forth in Paragraph39(D).

Respondentadmitstheallegationssetforth in Paragraph39(E).

40. FTC’s wanton dissemination,placement and accumulationof used oil waste
throughoutthePropertyhascausedthePropertyto fall within thescopeofthedefinitionof“landfill”
asdefinedin §810.103.

ANSWER: Respondentdeniestheallegationssetforth in Paragraph40.

41. Part 815 contains procedural requirementsfor all landfills exempt from the
requirementto obtain apermit under415 ILCS 5/21(d), whichreads,in pertinentpart, “ . . . no
permitshall berequiredfor. . . anypersonconductinga waste-storage,waste-treatment,orwaste-
disposaloperationfor wastesgeneratedby suchperson’sownactivitieswhicharestored,treated,or
disposedwithin thesitewheresuchwastesaregenerated.. .“

ANSWER: Respondentadmits thatPart 815 containsproceduralrequirementsfor all

landfills exemptfrom therequirementto obtainapermitunder415ILCS 5/21(d)andadmitsthat415

ILCS 5/21(d)containsthe languagequotedin paragraph41.

42. TheAct defines“site” as“any location,place,tract of land,andfacilities,including
butnotlimited to buildings,andimprovementsusedfor purposessubjectto regulationorcontrolby
this Act or regulationsthereunder.”415 ILCS 5/3.45. FTC’s useofthePropertyfor generation,
storageanddisposalofusedoil wastecausedthePropertyto besubjectto regulationandcontrolby
theAct andregulationsthereunder.Therefore,thePropertyisa“site” within themeaningoftheAct.

ANSWER: Respondentadmitstheallegationssetforth in thefirst sentenceofParagraph

42, except that the quoted languageis set forth at 415 ILCS 5/3.460. Respondentdeniesthe

remainingallegationsset forth in Paragraph42.

43. Pursuantto 415 ILCS 5/21(d),FTC was exemptfrom therequirementto obtaina
permit,becauseFTC storedanddisposedits usedoil wasteson thesamesiteatwhichFTC generated
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suchwastes. And becauseFTC causedthe Propertyto becomea landfill within themeaningof
§810.103,thePropertybecamesubjectto Part 815.

ANSWER: Respondentadmitsthat it wasexemptfromtherequirementto obtainapermit

anddeniestheremainingallegationsset forth in paragraph43.

44. Part815requiresthat“all landfillsregulatedunderthisPartshallfiie aninitial facility
reportwith theAgencyasspecifiedin this Subpartto provideinformationconcerninglocationand
disposalpracticesofthefacility.” §815.201.

ANSWER: Respondentadmitstheallegationssetforth in Paragraph44.

45. On informationand belief, FTC hasnot filed thereportrequiredby §815.201,and
therefore,hasviolated §815.201.In so doing, it hasviolated §739.181(b).

ANSWER: Respondentadmitsthat it did not file areportcontemplatedby §815.201.

Respondentdeniestheremainingallegationsset forth in Paragraph45.

COUNT III
(Violation of35 III. Adm. CodePart 815: Solid WasteDisposal)

46. MatereallegesParagraphs1 through21,and34 through44,above,asif fully setforth
in this Count III.

ANSWER: Respondentrestatesits answersto Paragraphs1-21 and 34-44inclusive as

thougheachhasbeenfully set forth herein.

47. On informationand belief, FTC hasnot filed thereportrequiredby §815.201,and
therefore,hasviolated§815.201..

ANSWER: Respondentadmits that it did not file a reportcontemplatedby §815.201.

Respondentdeniestheremainingallegationsset forth in Paragraph47.
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COUNT IV
(Violation of 35 Ill. Adm. CodePart 722: Hazardous WasteGeneration)

48. MatereallegesParagraphs1 through17, above,asif fully setforth in this CountIV.

• ANSWER: Respondentrestatesits answersto Paragraphs1 17 inclusiveasthougheachhas

beenfully set forth herein.

49. Part739identifies certaintypesofusedoil that arenot regulatedby Part 739, but
ratherbyotherpartsofIllinois’ plenarywasteregulatorystructure.Inparticular,mixturesofusedoil
and hazardouswastesthat arelisted in Part 721, SubpartD, are regulatedunderParts703, 720
through726, and728. §739.110(b).

ANSWER: Respondentadmitstheallegationsset forth in paragraph49.

50. Part739establishesarebuttablepresumptionthatusedoil containingmorethan1,000
ppmhalogenshasbeenmixedwith sucha listed hazardouswaste. §739.110(b)(1)(B).

ANSWER: Respondentadmitstheallegationssetforth in Paragraph50.

51. Someor all ofFTC’susedoil containedmorethan1,000ppmtotalhalogensandwas
therefore subjectto regulation as a hazardouswaste underParts 703 and 720 through 726.
§739.110(b)(1)(A).

ANSWER: Respondentdeniestheallegationssetforth in Paragraph51.

52. Part 722 requirespersonswho generatesolid waste,as definedin §721.102,to
determineif thatwasteis hazardous.§722.111.

ANSWER: Respondentadmitstheallegationsset forth in Paragraph52.

53. MatereallegesParagraph26, above,asif fully set forth in this CountIV.

ANSWER: Respondentrestatesits answersto Paragraph26.

54. MatereallegesParagraph27, above,asif fully set forth in thisCountTV.
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ANSWER: Respondentrestatesits answersto Paragraph27.

55. TheAct defines“generator”as“anypersonwhoseactoroprocessproduceswaste.”
415 ILCS 5/3.12. FTC’s processesproducedwasteoil and thereforeFTC wasa generatorofwaste.
But, on informationandbelief, FTC did notdetermineif its solid wastewashazardous.FTC thus
violated§722.111.

ANSWER: Respondentadmitsthat thequotedlanguageis setforth at 415 ILCS 3.205.

Respondentdeniestheremainingallegationsset forth in Paragraph55.

COUNT V
(Violation of35 Iii. Adm. CodePart 722: HazardousWasteStorage)

56. MatereallegesParagraphs48 through51,andParagraphs26and27,above,asif fully
setforth in this CountV.

ANSWER: Respondentrestatesits answersto Paragraphs48-51 and26-27inclusiveas

thougheachhasbeenfully setforth herein.

57. • A “generator” is definedas“any person,by site, whoseactor processproduces
hazardouswasteidentifiedor listed in 35 Ill. Adm. Code721 orwhoseactfirst causesahazardous
wasteto becomesubjectto regulation.” §721.110.FTC is ageneratorofhazardouswastebecause,
on informationandbelief, its industrialprocessesfirst causedthehazardouswasteto becomesubject
to regulation.

ANSWER: Respondentadmitstheallegationssetforth in thefirst sentenceof

Paragraph57. Respondentdeniestheremainingallegationsset forth in Paragraph57.

58. “A generatorthataccumulateshazardouswasteformorethan90 daysis an operator
of a storagefacility andis subjectto therequirementsof 35 Til. Adm. Code724 and725 andthe
permitrequirementsof35 Ill. Adm. Code702, 703and705. . ..“ §722.134(b).Oninformationand
belief, FIC hasaccumulatedhazardouswastethroughoutthePropertyfor morethan90 days.

• ANSWER: Respondentadmitsthe allegationsset forth in Paragraph58. Respondent

deniestheremainingallegationsset forth in Paragraph58.
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59. MatereallegesParagraphs31 and32,above,asif fully setforth in this CountV.

ANSWER: Respondentrestatesits answersto Paragraphs31 and32 asthougheachhas

beenfully set forth herein.

60. On information and belief, FTC did not obtain a RCRA permit for the Property.
Therefore, ‘s storageof hazardouswasteon andaboutthePremisesviolated§703.121(a).

ANSWER: Respondentadmitsthat it did not obtaina RCRA permit for theProperty.

Respondentdeniestheremainingallegationsset forth in Paragraph60.

COUNT VI
(Violation of35 Iii. Adm. CodePart 722: Hazardous WasteDisposal)

61. MatereallegesParagraphs48 through51, Paragraphs26 and27,andParagraphs30
through32, above,asif fully setforth in this CountVI.

ANSWER: Respondentrestatesits answersto Paragraphs48-51, Paragraphs26-27and

Paragraphs30-32inclusiveasthougheachhasbeenfully set forth herein.

62. On informationand belief, FTC did not obtain a RCRA permit for the Property.
Therefore,FTC’sdisposalof hazardouswasteon andaboutthePremisesviolated §703.121(a).

ANSWER: Respondentadmitsthat it did not obtainaRCRApermitfor theProperty.

Respondentdeniestheremainingallegationsset forth in Paragraph62.

COUNT VII
(Violation of415 ILCS 5/21(e):Statutory Prohibition of WasteStorageand Disposal)

63. MatereallegesParagraphs1 through13,above,asif fully set forth in this CountVII.
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ANSWER: Respondentrestatesits answersto Paragraphs1-13inclusiveasthougheachhas

beenfully set forth herein.

64. TheAct’s prohibitionofuncontrolledwastestorageanddisposalstates,in pertinent
part,

No personshall...

(e)Dispose,treat, storeor abandonanywaste,or transportanywasteinto this State
for disposal,treatment,storageor abandonment,exceptat a siteor facility which
meetsthe requirementsof this Act andofregulationsandstandardsthereunder.

415 ILCS 5/21(e).

ANSWER: RespondentadmitsthataportionoftheAct containsthelanguagequotedin

Paragraph64. Respondentdeniestheremainingallegationssetforth in Paragraph64.

65. MatereallegesParagraph21, above,asif fully set forth in this CountVII.

ANSWER: Respondentrestatesits answerto Paragraphs21 aboveasthoughfully setforth

herein.

66. TheAct defines“disposal”as “thedischarge,deposit,injection,dumping,spilling,
leakingorplacingofanywasteorhazardouswasteinto oron anylandorwateror into anywell so
that suchwasteor hazardouswasteor any constituentthereofmayenterthe environmentor be
emittedinto the air or dischargedinto any waters,includinggroundwaters.” 415 ILCS 5/3.08.
FTC’swantondisseminationofusedoil intotheenvironment.and.inandaround.theProperty(andin
andon the individualsthereon),constitutes“disposal”underthis definition.

ANSWER: Respondentdeniesthe allegationsset forth in Paragraph66, exceptthat

Respondentadmitsthequotedlanguageis set forth al 415 ILCS 3.185.

67. MatereallegesParagraphs37through44,above,asif fully setforth in thisCountVII.
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ANSWER: Respondentrestatesits answersto Paragraphs3 7-44inclusiveasthougheach

hasbeenfully set forth herein.

68. On informationandbelief, FTC hasnot filed thereportrequiredby §815.201,and
therefore,hasviolated§815.201.

ANSWER: Respondentadmitsthat it hasnot filed areportcontemplatedby §815.201.

Respondentdeniestheremainingallegationsset forth in Paragraph68.

69. Therefore,FTChasviolated415ILCS 5/21(e)by disposingofwastesatafacility that
doesnot meettherequirementsofthis Act andofregulationsandstandardsthereunder.

ANSWER: Respondentdeniestheallegationsset forth in Paragraph69.

COUNT VITI
(Violation of415ILCS 5/9(a): Statutory Prohibition ofAir Pollution)

70. MatereallegesParagraphs1 through13,above,asif fully set forthin thisCountVifi.

ANSWER: Respondentrestatesits answersto Paragraphs1-13 inclusiveasthougheachhas

beenfully set forth herein.

71. The Act states, in pertinent part, as follows:

No person shall:

(a) Cause or threaten or allow the discharge or emission of any contaminantinto the
environment in anyState so as to causeor tendto causeair pollutionin Illinois, either alone
or in combinationwith contaminantsfrom othersources,orso as to violateregulationsor
standardsadoptedby theBoardunderthis Act.

415 ILCS 5/9(a).

ANSWER: Respondentadmitsallegationsset forth in Paragraph71.
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72. TheAct defines“contaminant”as“any solid, liquid, orgaseousmatter,anyodor,or
anyform ofenergy,fromwhateversource.” 415 ILCS 5/3.06.Theoil generatedbyFTC’s industrial
piocessesis a “contaminant”within themeaningoftheAct.

ANSWER: Respondentdeniesthe allegationsset forth in Paragraph72, exceptthat

Respondentadmitsthequotedlanguageis set forth at415 ILCS 5/3.165.

73. TheAct defines“air pollution” as“the presencein theatmosphereofoneor more
contaminantsin sufficientquantitiesand of suchcharacteristicsanddurationasto be injuriousto
human,plant,oranimallife, to health,orto property,or tounreasonablyinterferewith theenjoyment
of life or property.” 415 ILCS 5/3.02. The oil emitted to the atmosphereby FTC’s industrial
operationshasinjuredthePropertybycausingareasofthePropertyto be coatedwith a blackfilm.
For thesamereason,it hasalsounreasonablyinterferedwith theenjoymentoftheProperty. FTC’s
emissionofoil hasalsobeeninjuriousto humanhealthbecauseit hasbeeninhaledbypersonsin and
neartheProperty. FTC’semissionofusedoil thusfalls within thescopeoftheterm,“air pollution,”
as definedbytheAct.

ANSWER: Respondentdeniesthe allegationsset forth in Paragraph73, exceptthat

Respondentadmitsthequotedlanguageis set forth at 415TLCS 5/3.115.

74. BecauseFTC tendedto cause,anddid cause,airpollutionattheProperty,FTC violated
theprohibitionin 415 ILCS 5/9(a).

ANSWER: Respondentdeniestheallegationsset forth in Paragraph74.

COUNT IX
(Violation of 415 ILCS 5/21(e):Statutory Prohibition of Water Pollution)

75. MatereallegesParagraphs1 through13, above,asif fully set forth in this CountTX.

ANSWER: Respondentrestatesits answersto Paragraphs1-13inclusiveasthougheachhas

beenfully set forth herein.

76. TheAct states,in pertinentpart,asfollows:
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No personshall:

(a)Causeor threatenorallow thedischargeofanycontaminantsinto theenvironmentin any
Statesoasto causeortendto causewaterpollutionin Illinois, eitheraloneorin combination
with matterfrom othersources,orsoasto violateregulationsorstandardsadoptedby the
Pollution ControlBoardunderthis Act.

415 ILCS 5/12(a).

ANSWER: Respondenttheallegationsset forth in Paragraph76.

77. MatereallegesParagraph72, asif fully setforth in thisCountIX.

ANSWER: Respondentrestatesits answerto Paragraph72 aboveasthoughfully setforth

herein.

• 78. The Act defines“water pollution” as “such alterationof the physical, thermal,
chemical,biological or radioactivepropertiesof anywatersof theState,orsuchdischargeofany
contaminantinto any watersofthe State,aswill or is likely to createa nuisanceor rendersuch
watersharmful or detrimentalor injurious to public health, safety or welfare,or to domestic,
commercial,industrial, agricultural, recreational,or other legitimate uses,or to livestock wild
animals,birds, fish, orotheraquaticlife.” 415 TLCS 5/3.55.

ANSWER: Respondentadmits thequotedlanguageis set forth at 415 TLCS 5/30.545.

79. Thestorm sewerson thePropertylead to SpringbrookCreek,whichruns through
Itasca,Illinois, andsubsequently,to SaltCreek,which is alsopartlyorwholly in Illinois. TheAct
defines“waters” as“all accumulationsofwater,surfaceandunderground,natural,andartificial,
public andprivate,or partsthereof,which arewholly or partiallywithin, flow through,orborder
uponthis State.” 415 ILCS 5/3.56. SpringbrookCreekandSaltCreekarethuswithin thescopeof
“waters oftheState”as usedin theAct.

ANSWER: Respondentlacks sufficient informationto form a beliefasto the truth or

falsity oftheallegationssetforth in thefirst andlastsentenceofParagraph79 andthereforedenies

them. Respondentadmitsthat thequotedlanguagein thesecondsentenceof Paragraph79 is set

forth at 415 ILCS 5/3.550.

21 •



80. Oninformationandbelief, bydischargingoil wastesinto thestormsewersleadingto
SpringbrookCreek,FTC alteredthephysicalandchemicalpropertiesofSpringbrookCreekin such
manneraswaslikely to createanuisanceandrendersuchwatersharmful,detrimental,andinjurious
to public health,safetyandwelfare,andto commercialandotherlegitimateuses.

ANSWER: Respondentdeniestheallegationsset forth in Paragraph80.

81. By wantonlyandintentionallydischargingoil into thestormsewerattheProperty,
and thus into SpringbrookCreek, FTC has caused,threatenedand allowed the dischargeof
contaminantsso asto causeandtendto causewaterpollutionin Illinois.

ANSWER: Respondentdeniestheallegations~etforth in Paragraph81.

82. Illinois regulationsprohibit thedischargeof anycontaminantinto thewatersof the
Satefrom apoint sourceexceptin compliancewith a permit issuedundertheNationalPollutant
DischargeEliminationSystem(“NPDES”). §309.102.

ANSWER: • Respondentadmits the generalizedand summaryallegation set forth in

Paragraph82.

83. TheIllinois regulationsadoptthe definitions of thefederalCleanWaterAct with
respectto termsrelatingto NPDES. §301.325.“Point source”is suchaterm,andis definedas“any
discernible,confined,anddiscreteconveyance,includingbutnot limited to, anypipe,ditch,channel,
tunnel,conduit,well, discretefissure,container,rolling stock,concentratedanimalfeedingoperation,
landfill leachatecollectionsystem,vesselorotherfloatingcraftfromwhichpollutantsareormaybe
discharged.40 CFR§ 122.2. Theterm,“pollutant” includessolidwasteandindustrialwaste. 40
CFR§ 122.2.

ANSWER: Respondentadmitstheallegationssetforth in Paragraph83.

84. Theoil generatedby FTC’s industrialprocessesis solidwasteandindustrialwaste,
andthusa“pollutant.” Further,thestormseweris a discreteconveyancefromwhichpollutantsare
discharged,in this caseto SpringLake. Therefore,thestormseweron thePropertyis a pointsource
within themeaningof 40 CFR § 122.2.

22



ANSWER: Respondentdeniestheallegationssetforth in thefirst sentenceofParagraph

84. Respondentlacks sufficient information to form a belief as to the truth or falsity of the

allegationssetforth in thesecondand lastsentenceofParagraph84 andthereforedeniesthem.

85. Oninformationandbelief,FTC did notobtainanNPDESpermitforthedischargeof
its oil wastesvia thestormseweron theProperty.

ANSWER: Respondentadmitsit did notobtainanNPDESpermit. Respondentdeniesthe

remainingallegationssetforth in Paragraph85.

86. DischargepermitILR005471wasissuedfortheProperty.Thatpermitallowssolely
dischargesof“stormwater,”whichit definesas“waterrunoff, snowmeltrunoff,andsurfacerunoff
anddrainage.” Theoil wastethat FTC causedto be dischargedto thestormsewerwasnot storm
water,andthereforesuchdischarge(s)werenot authorizedby dischargepermit1LR005471.

ANSWER: Respondentadmits the allegationsset forth in the first two sentencesof

Paragraph86. Respondentdeniestheremainingallegationssetforth in Paragraph86.

87. Therefore,FTC violated the prohibition of 415 ILCS 5/12(a) becauseit caused,
threatenedandallowedthedischargeofcontaminantsinto theenvironmentsoasto causeor tendto
causewaterpollutionin Illinois, andbecauseit violated§309.102by dischargingcontaminantsin
absenceof anNPDESpermit.

ANSWER: Respondentdeniestheallegationsset froth in Paragraph87.

AFFIRMATIVE DEFENSES

First Affirmative Defense .

(Third-Party Sourcesof Contaminants)

To theextentthePropertyhasbeenimpairedby contaminants,if at all, thesourcesofsuch

contaminantsare prior ownersor operatorsof theProperty,including Complainantand Nolato
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Sliieldmate,Inc., adissolvedIllinois corporation(“Nolato”), andarefromplasticinjectionmolding

operationsby suchparties.

SecondAffirmative Defense
(Failure to Join an IndispensableParty)

To theextentthePropertyhasbeenimpairedby contaminants,if at all, thecontaminantsof

concernarefromplasticinjectionmoldingoperationsby Complainant,andthenNolato,duringthe

10 yearsimmediatelyprecedingthe occupancyof thePropertyby Complainant. Nolato is an

indispensablepartyto theadjudicationofthemattersat issue. Complainant’sfailure tojoin Nolato

warrantsdismissaloftheComplaint.

Third Affirmative Defense
(Lawful Sourcesof Contaminants)

To theextentthePropertyhasbeenimpairedby contaminants,if atall, thesourcesofsuch

contaminantsare lawful usesof and activities at the Property,including vehicle exhaustand

equipmentoperation.

Fourth Affirmative Defense
(Estoppel)

By virtue of Complainant’sfailure to takereasonableactionsto discover,abateandlor

disclosethecontaminantson thePropertyprior to Respondent’staking possession,Complainant

shouldbe estoppedandoughtnot bepermittedto maintainthis actionagainstRespondent.

Fifth Affirmative Defense
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(Estoppel)

By virtueofComplainant’sattemptsto leasethePropertyto anewtenantimmediatelyafter

Respondentmovedout, Complainantshouldbeestoppedandoughtnotbepermittedtomaintainthis

actionagainstRespondent.

Sixth Affirmative Defense
(Duplicative Proceeding)

Count TX is duplicative of a pendingenforcementaction commencedby the Illinois

EnvironmentalProtectionAgency.

• SeventhAffirmative Defense
(Mitigating Circumstances)

Complainant’sinterpretationsof theAct anduseof thecitizen complaintprocedureare

without precedent.

Eighth Affirmative Defense
(Mitigating Circumstances)

ThedurationofviolationsoftheAct, if any, waslimited.

Ninth Affirmative Defense
(Mitigating Circumstances)

Thegravityofviolations of theAct, if any, wasminimal. No violationof theAct, if any,

proximatelycausedathreatto publichealthortheenvironmentorproximatelycausedan exceedance

ofpermittedconcentrationsorquantitiesofanymaterial. .
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Tenth Affirmative Defense

(Mitigating Circumstances)

Respondentrespondedpromptlyto theconcernsofComplainantandviolationsoftheAct, if

any, promptlywereabated.

Eleventh Affirmative Defense
(Mitigating Circumstances)

No significant economicbenefitswereaccruedby Respondentasa proximatecauseof

violationsoftheAct, if any.

Respectfullysubmitted,

Oneof theAttorneysfor Respondent

JeremyA. Gibson
Mitchell S. Chaban
MASUDA, FUNAJI, EIFERT& MITCHELL, LTD.
203 NorthLaSalleStreet,Suite2500
Chicago,Illinois 60601
N:\SYS2O\61 85\M1SC\PLEAD1NGS\42Answer5~18-04b.doc
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PROOF OF SERVICE

I, theundersigned,do herebystateon oaththatI servedtheforegoingRESPONDENT’S

ANSWERTO COMPLAINT AND AFFIRMATIVE DEFENSESupon CareyS. Rosemarin,

Law Offices ofCareyS. Rosemarin,P.C. 500 SkokieBoulevard,Suite510,Northbrook,IL 60062

by placingacopyofthesamein aproperlyaddressed,postageprepaid,envelopesanddepositing

thesamein theU.S. Mail Chuteat 203 N. LaSalleStreetSuite2500,Chicago,Illinois 60601 on

this ~\~Ddayof , 2004.
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~ dayof M. &&.-~ , 2004.
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