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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

 
VILLAGE OF GLENVIEW, an Illinois 
municipal corporation; and SOLID WASTE 
AGENCY OF NORTHERN COOK COUNTY, 
an Illinois statutory solid waste agency;  
 
 Complainants, 
 
v. 
 
CATHOLIC BISHOP OF CHICAGO, an 
Illinois corporation sole; and ILLINOIS 
ENVIRONMENTAL PROTECTION 
AGENCY, an agency of the State of Illinois; 
 
 
 Respondents. 
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PCB Case No.  2023-049 
 
 
 

 
NOTICE OF MOTION 

TO: Attached Service List Via Email 

PLEASE TAKE NOTICE THAT today I caused to be electronically filed with the Clerk of the 
Illinois Pollution Control Board, via the “COOL” System, CATHOLIC BISHOP OF CHICAGO’S 
MOTION TO DISMISS, true and correct copy of which is attached hereto and hereby served upon you. 

      CATHOLIC BISHOP OF CHICAGO 

/s/ Jonathan H. Ebner     
Jonathan H. Ebner 
BAKER & McKENZIE LLP 
300 East Randolph Street, Suite 5000 
Chicago, Illinois 60601 
Telephone: (312) 861-2933 
Facsimile: (312) 861-2899 
Email: jon.ebner@bakermckenzie.com 
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SERVICE LIST 

 

Don Brown 
Clerk of the Board 
Illinois Pollution Control Board 
60 E. Van Buren Street, Suite 630 
Chicago, IL 60605 
Don.Brown@illinois.gov 
(Via Electronic Filing) 

Village of Glenview 
Solid Waste Agency of Northern Cook County 
Derke J. Price 
Gregory W. Jones 
ANCEL GLICK, PC 
140 S. Dearborn Street, 6th Floor 
Chicago, IL 60603 
dprice@ancelglick.com 
gjones@ancelglick.com 
 

Illinois Environmental Protection Agency 
Kevin Garstka 
Elizabeth Dubats 
Assistant Attorney General 
Environmental Bureau 
69 W. Washington Street, 18th Floor 
Chicago, IL 60602 
Kevin.Garstka@ilag.gov 
Elizabeth.Dubats@ilag.gov 
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CERTIFICATE OF SERVICE 

 

I, Jonathan H. Ebner, caused to be served this 16th day of November, 2022, true and correct copies 
of the NOTICE OF MOTION and CATHOLIC BISHOP OF CHICAGO’S MOTION TO DISMISS upon 
the persons listed on the Service List via electronic mail with return receipt. 

 
 

/s/ Jonathan H. Ebner     
Jonathan H. Ebner 
BAKER & McKENZIE LLP 
300 East Randolph Street, Suite 5000 
Chicago, Illinois 60601 
Telephone: (312) 861-2933 
Facsimile: (312) 861-2899 
Email: jon.ebner@bakermckenzie.com 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
VILLAGE OF GLENVIEW, an Illinois 
municipal corporation; and SOLID WASTE 
AGENCY OF NORTHERN COOK 
COUNTY, an Illinois statutory solid waste 
agency;  
 
 Complainants, 
 
v. 
 
CATHOLIC BISHOP OF CHICAGO, an 
Illinois corporation sole; and ILLINOIS 
ENVIRONMENTAL PROTECTION 
AGENCY, an agency of the State of Illinois; 
 
 
 Respondents. 
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PCB Case No.  2023-049 
 
 
 

 
CATHOLIC BISHOP OF CHICAGO’S MOTION TO DISMISS  

 

Respondent The Catholic Bishop of Chicago, for its Motion to Dismiss, pursuant to 

Sections 101.506 and 103.212(b) of the Illinois Pollution Control Board Rules (hereinafter, “the 

Board Rules”), and to Section 2-619 of the Illinois Rules of Civil Procedure, moves to dismiss the  

Complaint, and states as follows. 

I. Introduction 

 The Respondent owns and operates a closed landfill located in unincorporated Cook 

County, pursuant to several permits issued by IEPA (the “Des Plaines Landfill”), including Permit 

Nos. 1974-24-DE and 1974-24-OP, as supplemented. On October 25, 2019, IEPA issued a permit 

for the operation of a Compost Facility at the Des Plaines Landfill. This followed a lengthy 

permitting process in which the Complainants – the City of Glenview, which is adjacent to the Des 

Plaines Landfill and SWANCC, which operates a competing business in close proximity to the 
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Des Plaines Landfill – objected to the Compost Facility, and raised the very same concerns about 

the Des Plaines Landfill and the Compost Facility that they now raise in this action. 

 Complainants have filed this action three years after the permit was issued, in an effort to 

circumvent well-established Board procedures in what is really an effort to protect their economic 

interests, not to enforce Illinois environmental law. Further, procedurally, Complainants lack 

standing to challenge Respondent’s permits and the permits issued for the compost facility, and 

their pretextual allegations of violations by Respondent not only lack merit, but have already been 

considered and rejected during the permitting process. As a result, the Complaint should be 

dismissed as “duplicative” under the Board Rules. 

II. Factual and Procedural Background 

 The Complainants first took interest in the Des Plaines Landfill several years ago when a 

third party, Patriot Acres LLC, applied to IEPA to construct and operate a compost facility at the 

Des Plaines Landfill. In the more than 18 months that followed, the Complainants alleged a number 

of environmental concerns related to the Des Plaines Landfill and asserted that siting a compost 

facility at the Des Plaines Landfill would exacerbate these alleged concerns.  IEPA duly considered 

all of these comments and the related responses from Respondent and Patriot Acres LLC, resulting 

in a permitting process that extended until late 2019. Following a review of all relevant information, 

IEPA issued the two required permits for the construction and operation of the compost facility in 

October 2019 (2018-090-SP and 2018-471-DE/OP).   While the compost permitting process was 

ongoing, IEPA also continued to oversee and issue the requisite permits to the Respondent for its 

continued ownership and operation of the Des Plaines Landfill.     

 The Complainants filed the instant action on October 12, 2022. 
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The Respondent received the Complaint by US mail on Monday, October 17, 2022. See 

Section 101.300(c)(2), Board Rules. (“Service by U.S. Mail or Third-Party Commercial Carrier 

with Recipient Signature.  If a recipient's signature is recorded by the U.S. Postal Service or a 

third-party commercial carrier upon delivery of a document, service is complete on the date on 

which the document was delivered, as specified in the signed delivery confirmation.”). Thus, 

service was complete as of that date.  

III. Argument and Authorities 

A. Legal Standards 

The Board Rules contain the following relevant Sections: 

Section 101.506 Motions Attacking the Sufficiency of the Petition, 
Complaint, or Other Pleading 

All motions to strike, dismiss, or challenge the sufficiency of any pleading filed 
with the Board must be filed within 30 days after the service of the challenged 
document, unless the Board determines that material prejudice would result. 
 
* * *  
 
Section 103.212 Hearing on Complaint 

a) Any person may file with the Board a complaint against any person 
allegedly violating the Act, any rule or regulation adopted under the Act, any 
permit or term or condition of a permit, or any Board order.  When the Board 
receives a citizen's complaint, unless the Board determines that such complaint is 
duplicative or frivolous, it shall schedule a hearing.  [415 ILCS 5/31(d)(1)] The 
definitions for duplicative and frivolous can be found at 35 Ill. Adm. Code 
101.Subpart B. 

b) Motions made by respondents alleging that a citizen's complaint is 
duplicative or frivolous must be filed no later than 30 days following the date of 
service of the complaint upon the respondent.  Motions under this subsection may 
be made only with respect to citizen's enforcement proceedings.  Timely filing the 
motion will, under Section 103.204(e), stay the 60 day period for filing an answer 
to the complaint. 
 
* * *  
 
Section 101.202  Definitions for Board's Procedural Rules 
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"Duplicative" means the matter is identical or substantially similar to one brought 
before the Board or another forum. 
 
* * *  
"Frivolous" means a request for relief that the Board does not have the authority 
to grant, or a complaint that fails to state a cause of action upon which the Board 
can grant relief. 

 

B. The Complaint Should Be Dismissed Based on Lack of Standing  

 Although Complainants have couched their claims in terms of purported violations of 

Illinois law and the Respondent’s permits, it should be recognized that the Complaint is really an 

attempt to do indirectly what the Complainants know they may not do directly: challenge the 

issuance of permits issued by the IEPA after they have been issued in accordance with applicable 

due process. As the Complainants must know – given SWANCC’s involvement in seminal a case 

that went to the Illinois Supreme Court, they cannot challenge the issuance of Respondent’s 

permits: 

Significantly, plaintiffs are statutorily precluded from legally challenging the 
Agency’s decision to grant a development permit for a pollution control 
facility. 2 An Agency decision granting a permit cannot be appealed to the 
Pollution Control Board, which is only authorized to hear appeals where the 
Agency denies a permit or grants only a conditional permit. (415 ILCS 5/40(a)(1) 
(West 1992).) Further, the Act only authorizes judicial [review of Pollution Control 
Board permitting decisions, and not Agency permitting decisions. (415 ILCS 5/41(a) 
(West 1992).) Consequently, judicial review of Agency decisions granting 
development permits for solid waste disposal sites is precluded and the instant 
plaintiffs cannot challenge the Agency's decision to grant the balefill development 
permit. 

Yet, what the plaintiff municipalities cannot do directly they attempt to do 
indirectly through their complaint challenging the Cook County board's zoning 
ordinance authorizing the siting and development of the balefill. 

City of Elgin v. Cty. of Cook, 169 Ill. 2d 53, 61-62 (1995); see also Landfill, Inc. v. Pollution 

Control Bd., 74 Ill. 2d 541, 559 ((1978) (“A third-party challenge to the allowance of a permit is 

dissimilar to a hearing upon permits applicant’s petition to review the Agency’s denial of a permit. 
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Furthermore, to permit challenges to the allowance of a permit before the Board undermines the 

statutory framework.”); City of Waukegan v. Ill. EPA, 339 Ill. App. 3d 963, 974 (2d Dist. 2003) 

(“there is no basis under the Act for the City to seek review of the Agency’s permitting decision 

by the Pollution Control Board to rot bring an enforcement action.”). 

Hypocritically, the City of Elgin case involved SWANCC defending the permit it received 

when it originally opened its facilities. 169 Ill. 2d at 56-58. SWANCC was ultimately successful 

against a third-party challenger. As a matter of law, third parties simply have no standing to 

challenge permits after issuance, whether they are neighboring municipalities or business 

competitors, even if they pretextually couch their claims as alleged violations of the Act or of the 

permits. Id. at 61-62. 

Complainants make it clear that they are also challenging IEPA’s recent issuance of the 

permits for the compost facility: “The Respondent and IEPA have, inexplicably, now continued 

this malfeasance by approving a permit application authorizing construction and operation of a 

compost facility on top of the already leaking Landfill (‘Compost Facility’).” Complaint, ¶5. Again, 

Complainants may not do an end-run around the statutory framework applicable to the Des Plaines 

Landfill, which limits enforcement actions to actual violations, not indirect attempts to challenge 

permitting decisions. Further, Complainants admit that they are directly challenging IEPA’s 

issuance of the permit for the compost facility: “IEPA should never have issued a permit for the 

Compost Facility and doing so is direct violation of the Act and therefore beyond lEPA’s powers.” 

Complaint, ¶48. Based on the authorities set forth above, the Complainants lack standing as a 

matter of law to make these arguments. 

 C. Counts I and II Should Be Dismissed as Duplicative 
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 The Board Rules allow dismissal when a complaint is “duplicative,” which is defined by 

the Board Rules as follows:  “‘Duplicative’ means the matter is identical or substantially similar 

to one brought before the Board or another forum.” Section 101.202, Definitions for Board’s 

Procedural Rules. The Complainants were heavily involved in the recent permitting process for 

the compost facility. During the process, Complainants alleged that Respondent raised arguments 

substantially similar, if not identical, to the claims made here.  Namely, Complainants alleged at 

that time that the Respondent was in violation of the Act with respect to operation of the Des 

Plaines Landfill, and that the proposed compost facility would exacerbate those violations. Further, 

the IEPA was aware of the Complainants general allegations of noncompliance as it has issued the 

various supplemental permits for the Des Plaines Landfill, including Supplemental Permit No. 

2019-356-SP, referenced by Complainants, and the latest supplemental permit issued in January 

2022 (#2021-317-SP). 

 As noted, Complainants were integrally involved during the Respondent’s permitting 

process and had several objections and comments which are nearly identical to the issues they have 

raised in the Complaint. Most of the correspondence was initiated by SWANCC, but as seen below, 

the City of Glenview subscribed wholesale the objections. These communications were received 

by IEPA on July 5, 2019 (attached hereto as Exhibit 1) and August 2, 2019 (attached hereto as 

Exhibit 2). 

 On February 4, 2019, APTIM, Glenview and SWANCC’s environmental consultant, sent 

correspondence to IEPA (Exhibit 1, p. 10), which contains the following excerpts: 

 “The high leachate levels indicate that storm water is likely penetrating the existing landfill 

cap.  This mounding of leachate indicates radial flow away from the center of the landfill.” 
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 “Based on the high leachate levels above the groundwater table within the landfill, APTIM 

continues to be concerned that the landfill final cover is not effective in minimizing storm 

water from infiltrating the cap.” 

 “Due to the fact that the proposed compost facility intends to use significant volumes of 

water to condition compose piles, locating a compost facility on top of this landfill will 

likely increase the leachate levels within the landfill.” 

 “The mounding of leachate demonstrated in the attached figures, and resulting radial flow 

away from the facility, indicate that the potential for groundwater contamination from this 

unlined landfill is significant around the entirety of the landfill, and will likely be 

exacerbated by the addition of a compost facility.” 

On June 18, 2019, D. Van Vooren (SWANCC Executive Director) send an email to IEPA 

(Exhibit 1, p. 3) with attached letter from APTIM (June 17, 2019) (Exhibit 1, p. 6), which contains 

the following excerpts: 

 “High leachate levels within the Landfill has [sic] been identified as the primary issue 

affecting the performance of the landfill gas control system.  Outward advective movement 

of both leachate and landfill gas have been implicated as the source of the three (3) 

groundwater contamination plumes at the Landfill.” 

 “The Landfill final cover system is therefore acknowledged by the applicant to not be 

effective or functioning appropriately to minimize infiltration of precipitation through the 

final cover system and becoming leachate.” 

 “APTIM has identified significant concerns with the proposed compost facility design that 

will adversely affect the existing, ineffective Landfill final cover and will likely increase 

infiltration of precipitation into the Landfill.” 
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 “. . . the all-weather surface design [proposed to be used by the compost facility] will 

increase the quantity of water that can infiltrate through the final cover into the waste mass, 

resulting in an increase in leachate generation.” 

 Re: claim that compost facility will reduce slope of Landfill final cover: “. . . the existing 

Landfill final cover is ineffective in preventing water from infiltrating through the waste 

mass.  Increasing the time that water travels along the existing Landfill final cover also 

increases the time that water has potential to infiltrate into the waste mass.  Increasing the 

time at which water can infiltrate will result in an increase in the overall quantity of water 

that will infiltrate through the Landfill final cover into the waste mass, generating an 

increased amount of leachate.”  

 “Remediation of leachate mound continues to be unaddressed.” 

 “Due to the build-up of leachate in the Landfill, both leachate removal and landfill gas 

collection systems are not effectively operating . . .” 

On June 18, 2019, D. Owen (Village of Glenview, Deputy Village Manager) sent 

correspondence to IEPA (Exhibit 1, p. 13), which contains the following excerpts: 

 “Please note that the Village of Glenview has coordinated with SWANCC to study the 

potential negative impacts of the Patriot Acres development and is aligned with the 

comments provided by SWANCC Executive Director Van Vooren . . .” 

On  July 18, 2019, D. Van Vooren (SWANCC Executive Director) sent an email to IEPA (July 

18, 2019) (Ex. 2, p. 4) with attached letter from APTIM (July 18, 2019) (Ex. 2, p. 6) 

 “The presence of a leachate mound indicates that the waste is saturated, which increases 

the risk of slope failure.” 

Electronic Filing: Received, Clerk's Office 11/16/2022



9 

 

 “Our concern is that the Applicant has assumed geotechnical properties of the waste that 

result in a significantly greater factor of safety value than may reflect current conditions of 

the Landfill.  Prior to development of the proposed compost facility and Landfill 

modifications, an accurate slope stability analysis should be completed to ensure stability 

of the Landfill slopes and prevent unreasonable risk for the local environments and 

properties.” 

Thus, this matter as pleaded is substantially similar to the Complainants’ earlier allegations 

brought forth during the IEPA permitting process, and should be dismissed as duplicative pursuant 

to Board Rule 103.212(a). 

  D. The Complaint Should Be Dismissed for Lack of Specificity 

 The Complaint references the following permits: “Permit Nos. 1974-24-DE, 1974-24-OP, 

and Supplemental Permit No. 2019-356-SP.” Complaint, ¶1. No more detail is alleged with respect 

to the permits or their terms. The Complaint makes specific violations of statutory violation. See, 

e.g., Complaint at ¶¶23, 32, 36. In stark contrast, the Complaint is incredibly vague on details and 

conclusory regarding the permit violations. 

The Complaint generally alleges – repeatedly – that Respondent is in violations of the terms 

of its permits, but never specifies the terms of the permits, what the purported violations are or any 

support for its allegations. 

 “the Landfill remains in violation of the Act and in violation of the Respondent’s Permits…” 

Complaint, ¶4. 

 “COUNT I RESPONDENT'S FAILURE TO REMEDIATE THE ONGOING 

POLLUTION OF GROUND AND SURFACE WATERS IS A VIOLATION OF THE 

ACT AND THE RESPONDENT'S PERMITS” Complaint, p. 3. 
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 “THE RESPONDENT'S PERSISTENT FAILURE TO CONTROL THE LEACHATE 

AND GAS HAS MORE RECENTLY CAUSED SLOPE FAILURES AND NEW SEEPS 

IN FURTHER VIOLATION OF THE ACT AND ITS PERMITS” Complaint, p. 11. 

 “The proposed Compost Facility located on top of the existing cover system will 

prevent the remediation of the cover system and impede the placement of additional 

extraction points—thereby perpetuating an ongoing violation of the Act and the Permits.” 

Complaint, ¶43. 

This level of pleading fails even from a notice pleading standard to advise the Respondent of 

how it is allegedly violating the terms of its permits, and the Complaint should be dismissed on 

this basis, as well. See, e.g., 35 Ill. Adm. Code 103.204(c) (“The complaint must … contain: 2) The 

dates, location, events, nature, extent, duration, and strength of discharges or emissions and 

consequences alleged to constitute violations of the Act and regulations. The complaint must 

advise respondents of the extent and nature of the alleged violations to reasonably allow 

preparation of a defense.”). 

 E. Count II Should Be Dismissed for Lack of Ripeness 

Complainants’ allegations with respect to the not-yet-operational compost facility necessarily 

rely on speculation: “The Compost Facility Will Cause Even Greater Pollution...” Complaint, p. 

13. Complainants have not demonstrated any actual violation with respect to the Compost Facility 

and this claim is inherently unripe. 
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IV. CONCLUSION 
 

For the foregoing reasons, the Defendant Catholic Bishop of Chicago respectfully requests 

that this Tribunal grant its Motion to Dismiss and dismiss the Complaint with prejudice, and for 

all such further relief as may be appropriate. 

 

Dated:  November 16, 2022    Respectfully submitted, 

/s/ Jonathan H. Ebner 
Jonathan H. Ebner 
BAKER & McKENZIE LLP 
300 East Randolph Street, Suite 5000 
Chicago, Illinois 60601 
Telephone: (312) 861-2933 
Facsimile: (312) 861-2899 
Email: jon.ebner@bakermckenzie.com 
    
Attorneys for Respondent Catholic Bishop of 
Chicago 
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