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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
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AQUA ILLINOIS, INC., )
)
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)

V. ) PCB 2023-012

) (Permit Appeal - Water)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )
)
Respondent. )
)
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To: Don Brown Ann Marie A. Hanohano
Clerk of the Board Assistant Attorney General

Illinois Pollution Control Board
60 E. Van Buren St.

Suite 630

Chicago, IL 60605
Don.Brown@illinois.gov

Brad Halloran

Hearing Officer

Illinois Pollution Control Board
60 E. Van Buren St.

Suite 630

Chicago, IL 60605
Brad.Halloran@illinois.gov

Kathryn A. Pamenter

Senior Assistant Attorney General
Environmental Bureau

Office of the Illinois Attorney General
69 W. Washington St., 18th Floor
Chicago, IL 60602
Kathryn.Pamenter@ilag.gov
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Office of the Illinois Attorney General
69 W. Washington St., 18th Floor
Chicago, IL 60602
annmarie.hanohano@ilag.gov

Christopher Grant

Senior Assistant Attorney General
Environmental Bureau

Office of the Illinois Attorney General
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Christopher.Grant@ilag.gov

PLEASE TAKE NOTICE that today I have electronically filed with the Office of the Clerk

of the Illinois Pollution Control Board the attached PETITIONER’S REQUEST TO CANCEL
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OR RESCHEDULE HEARING and CERTIFICATE OF SERVICE, copies are which are

herewith served upon you.

Dated: September 26, 2022 /s/ __ Sarah L. Lode
One of its Attorneys

Daniel J. Deeb

Alex Garel-Frantzen

Sarah L. Lode

ARENTFOX SCHIFF LLP

233 South Wacker Drive, Suite 7100
Chicago, Illinois 60606

(312) 258-5500
Dan.Deeb@afslaw.com
Alex.Garel-Frantzen@afslaw.com
Sarah.Lode@afslaw.com

Attorneys for Aqua Illinois, Inc.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

AQUA ILLINOIS, INC.,
Petitioner,

PCB 2023-012
(Permit Appeal - Water)

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

N N N N N N N N N N N

PETITIONER’S
REQUEST TO CANCEL OR RESCHEDULE HEARING

Petitioner Aqua Illinois, Inc. (“Aqua”), by and through its counsel, ArentFox Schiff, LLP,
respectfully moves that the hearing for this matter scheduled to begin on September 28, 2022, be
canceled or rescheduled. In support of this motion, Aqua states as follows:

1. Much has happened in the last three business days — Aqua took its final deposition
on September 21%, the Illinois Pollution Control Board (the “Board”) issued its decision on several
pending motions on September 22", and Respondent filed the full record including materials not
previously provided on September 23,

2. In light of the aforementioned recent events, Aqua does not intend to call any
witnesses at hearing for direct examination. !

3. In other words, in light of recent events, Aqua does not see a need for a hearing
before the Board and requests that it be canceled and that the parties be directed to proceed to

dispositive briefing in accordance with the existing case schedule.

! Aqua reserves the right to call witnesses in rebuttal to the testimony of any witnesses called by
Respondent and to cross-examine any witnesses called by Respondent.
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4. Alternatively, in the event Respondent wishes to proceed to hearing and call
witnesses, Petitioner asks that the hearing be rescheduled to afford Aqua time to (a) review the
newly filed complete administrative record, which includes 21 pages of new material that were
never before included in the record, (b) submit requests for production to Respondent seeking
additional documents mentioned in depositions of Mr. Cook, Mr. Brown, and Mr. Sofat, including,
for example, notes taken by representatives of Respondent during meetings concerning the 2022
Permit, and (c) resolve discovery disputes regarding testimony of Mr. Roubitchek of the Illinois
EPA to the extent Respondent intends to call him as a witness.? Petitioner believes its cross-
examination of any witness called by Respondent would be materially prejudiced should the
hearing not be rescheduled at this time.

5. If the alternative request of paragraph 4 of this motion is granted, Aqua would
provide a further waiver of the decision deadline into at least March 2023 to allow for the events
mentioned in that paragraph 4 to be completed. Aqua would not seek to issue subpoenas for

hearing testimony of Illinois EPA witnesses in connection with a rescheduled hearing.

2 As is made clear from the attached transcript of Mr. Roubitchek’s deposition received after
close of business on Friday, he was instructed not to and did not answer all or nearly all
substantive questions on the basis of Respondent’s view of the attorney client privilege. See
Transcript of Deposition of Michael Roubitchek (Sept. 21, 2022), attached hereto as Exhibit A.
Aqua submits that, in refusing to provide answers at deposition, Respondent failed to prove the
existence of the attorney client privilege as required by KCBX Terminals Co. v. IEPA, PCB No.
14-110, 2014 WL 1398644, at *6 (Apr. 8, 2014) (“The party claiming attorney-client privilege
must prove the following elements: ‘(1) [w]here legal advice of any kind is sought (2) from a
professional legal advisor in his capacity as such, (3) the communications relating to that
purpose, (4) made in confidence, (5) by the client, (6) are at his instance permanently protected,
(7) from disclosure by himself or by the legal advisor, (8) except the protection be waived.””);
IEPA v. Celotex Corp., PCB No. 79-145, 1984 11l. ENV. LEXIS 568, at *6 (Dec. 6, 1984). The
Agency did not argue that any of the elements necessary to establishing attorney-client privilege
existed, nor did it provide any evidence specific to the requested production that could be
evaluated under these elements.
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For the foregoing reasons, Aqua respectfully requests that the Board cancel the hearing set
to begin on September 28, or, in the alternative, reschedule that hearing to allow the events

mentioned in paragraph 4 to be completed.

Respectfully submitted,

Aqua Illinois, Inc.

Dated: September 26, 2022 /s/ __ Daniel J. Deeb
One of its Attorneys

Daniel J. Deeb

Alex Garel-Frantzen

Sarah L. Lode

ARENTFOX SCHIFF LLP

233 South Wacker Drive, Suite 7100
Chicago, Illinois 60606

(312) 258-5500
Dan.Deeb@afslaw.com
Alex.Garel-Frantzen@afslaw.com
Sarah.Lode@afslaw.com

Attorneys for Aqua Illinois, Inc.
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CERTIFICATE OF SERVICE

I, the undersigned, certify that on this 26th day of September, 2022:

I'have electronically served a true and correct copy of Petitioner’s Request to Cancel or Reschedule
Hearing, by electronically filing with the Clerk of the Illinois Pollution Control Board and by e-

mail upon the following persons:

To:  Don Brown
Clerk of the Board
Illinois Pollution Control Board
60 E. Van Buren St.
Suite 630
Chicago, IL 60605
Don.Brown@illinois.gov

Brad Halloran

Hearing Officer

Illinois Pollution Control Board
60 E. Van Buren St.

Suite 630

Chicago, IL 60605
Brad.Halloran@illinois.gov

Kathryn A. Pamenter

Senior Assistant Attorney General
Environmental Bureau

Office of the Illinois Attorney General
69 W. Washington St., 18th Floor
Chicago, IL 60602
Kathryn.Pamenter@ilag.gov

My e-mail address is Sarah.Lode@afslaw.com.

Ann Marie A. Hanohano

Assistant Attorney General
Environmental Bureau

Office of the Illinois Attorney General
69 W. Washington St., 18th Floor
Chicago, IL 60602
annmarie.hanohano@ilag.gov

Christopher Grant

Senior Assistant Attorney General
Environmental Bureau

Office of the Illinois Attorney General
69 W. Washington St., 18th Floor
Chicago, IL 60602
Christopher.Grant@ilag.gov

The number of pages in the e-mail transmission is 38.

The e-mail transmission took place before 5:00 p.m.

/s/ Sarah L. Lode
Sarah L. Lode

Dated: September 26, 2022

Daniel J. Deeb

Alex Garel-Frantzen

Sarah L. Lode
ARENTFOX SCHIFF LLP
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233 South Wacker Drive, Suite 7100
Chicago, Illinois 60606

(312) 258-5500
Dan.Deeb@afslaw.com
Alex.Garel-Frantzen@afslaw.com
Sarah.Lode@afslaw.com

Attorneys for Aqua Illinois, Inc.
CH2:26385095.1
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Page 1

BEFORE THE | LLI NO S POLLUTI ON CONTROL BOARD

AQUA I LLINOS, [|NC., )
)
Petitioner, )
)
VS. ) No. PCB 2023-012

) (Permt Appeal -Water)
| LLI NO S ENVI RONMENTAL )
PROTECTI ON AGENCY, )
)
Respondent . )

TRANSCRI PT OF ZOOM TELECONFERENCE PROCEEDI NGS
had in the above-entitled cause on the 21st day of
Septenber, A D. 2022, at 2:00 o'clock p.m

Veritext Lega Solutions
WWWw.veritext.com 888-391-3376
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Page 2
1 REMOTE APPEARANCES:

2 ARENTFOX SCHIFF, LLP

3 233 South Wacker Drive

4 Suite 7100

5 Chicago, Illinois 60606

6 312-258-5500

7 BY: MR. ALEX GAREL-FRANTZEN

8 alex.garel-frantzen@afslaw.com

9

appeared on behalf of the Petitioner;
10
11 OFFICE OF THE ILLINOISATTORNEY GENERAL
12 69 West Washington Street
13 Chicago, lllinois 60602
14 773-590-7824
15 BY: MS. ANNMARIE HANOHANO
16 annmarie.hanohano@ilag.gov
17
appeared on behalf of the Respondent.

18
19

20 ALSO PRESENT: JERRY CURRAN - THE CONCIERGE
AMANDA KIMMEL

21 CHRISTOPHER GRANT

22

23 REPORTED BY: TRUDY G. GORDON, C.SR.

Page 4
1 THE REPORTER: Dueto the need for this
2 deposition to take place remotely, the parties will
3 stipulate that the court reporter may swear in the
4 witness over videoconference.
5 Please indicate your agreement by stating
6 your name and agreement on the record beginning with
7 the noticing attorney.
8 MR.GAREL-FRANTZEN: My nameisAlex
9 Garel-Frantzen of ArentFox Schiff, and I'm here on
10 behalf of Aqualllinois. | stipulate to the swearing
11 of the witness remotely.
12 MS.HANOHANO: Thisis AnnMarie Hanohano with
13 the Attorney General's Office on behalf of
14 Respondent, and | agree as well.

15 (WHEREUPON, THE WITNESSWAS DULY|
16 SWORN.)
17 MS. HANOHANO: Thewitness attendance at this

18 deposition does not constitute awaiver of

19 Respondent's pending; one, motion to dismiss the

20 Permit Appeal asto additional Condition No. 6 filed
21 on August 2, 2022; two, motion to dismiss the Permit
22 Apped asto additional Condition No. 3 filed on

23 August 8, 2022; three, motion for permission to file

24 CERTIFICATE NO. 084-004077 24 reply to Petitioner's memorandum in response in
Page 3 Page 5
1 INDEX 1 opposition to Respondent's motion to dismiss the
2 WITNESS PAGE 2 Permit Appeal as to additional Condition No. 6 filed
3 MICHAEL ROUBITCHEK 3 on August 22, 2022; four, motion for permission to
4 EXAMINATION BY MR. GAREL-FRANTZEN............. 6 e .
5 4 supplement reply to Petitioner's memorandum in
EXHIBITS 5 response in opposition to Respondent's motion to

6 6 dismissthe Permit Appeal asto additional Condition
7 DEPOSITION EXHIBITS  DESCRIPTION PAGE 7 No. 6 filed on August 30, 2022; and, five, motion to
8 EXHIBIT NO. 1 ADMINISTRATIVERECORD 48 8 dismissthe Permit Appeal asto additional Condition

9 EXHIBITNO.2 DR.EDWARDS PRESENTATION 51
JULY 2021
10

EXHIBITNO.3 DR. EDWARDS PRESENTATION

OCTOBER 29, 2021

14
11
12
13
14
15
16
17
18
19
20
21
22
23
24

9 Nos. 4 and 5 as moot filed on August 31, 2022. In
10 addition, Respondent isin receipt of the Hearing
11 Officer order dated September 19, 2022 and reserves
12 dl rights as to the record on appeal. Thank you.

13 MR. GAREL-FRANTZEN: Thank you.

14 Good morning, Mr. Roubitchek.

15 THEWITNESS: Morning.

16 MR.GAREL-FRANTZEN: Could you please state your

17 full name and spell it for the record.

18 THEWITNESS: Michael Roubitchek,
19 R-O-U-B-I-T-C-H-E-K.

20 MR. GAREL-FRANTZEN: Thank you.
21

22

23

24

2 (Pages2-5)

Veritext Lega Solutions

WWw.veritext.com

888-391-3376
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Page 6
1 MICHAEL ROUBITCHEK,

2 called as awitness herein, having been first duly
3 sworn, was examined and testified as follows:
4 EXAMINATION

5 BY MR. GAREL-FRANTZEN:
6 Q. |seethat youhave afew documentsin
7 front of you.
8 Could you please identify what it isin
9 front of you?
10 A. It'sablank notepad.
11 Q. Doyou have anything elsein front of you?
12 A. A penand some water.
13 Q. I'dliketo go over some ground rules with

14 you before we begin, although I'm sure that you are
15 familiar with all of them. | ask that you provide

16 audible responses to my questions. We have a court
17 reporter here taking down all of my questions and all
18 of your testimony. It'simportant that only one

19 person speaks at atime so that we have a clear

20 record. I'll do my best not to interrupt you when

21 you're giving an answer, and | ask that you do your
22 best not to interrupt me while I'm asking a question.
23 Please ask for clarification if you don't understand
24 one of my questions. If you don't ask me to clarify,

Page 8
1 Attorney General's Office, it would include Katy
2 Pamenter, Steve Sylvester, Chris Grant, and AnnMarie
3 Hanohano.

4 Q. Whendid you meet with them?
5 A. Yesterday.
6 Q. For about how long did you meet?
7 A. I'dsay about an hour.
8 Q. Anddidyou review any documents during
9 that meeting?
10 A. | believel had with me the amended record
11 aswell asthe 2021 Permit.
12 Q. Thank you.
13 Had you seen those documents before?
14 A. Yes
15 Q. Didyou see any documents that you hadn't
16 seen prior to that meeting?
17 A. No.
18 Q. Didyou have any other meetingsin

19 preparation for this deposition other than the one
20 you just identified?

21 A. No.
22 Q. Whatisyour educational background?
23 A. | graduated with aBachelor of Sciencein

24 Public and Environmental Affairsfrom Indiana

Page 7

1 | will assume you understood. Please also let me

2 know if you need abreak. | just ask that we have

3 all pending questions answered before we take that

4 break.

5 Do you understand that you are testifying

6 heretoday under oath?

7 A. Yes

8 Q. Anddo you understand each of the

9 instructionsthat | have provided as ground rules?
10 A. Yes
11 Q. Arethereany issuesthat would interfere
12 with your ability to provide truthful and accurate
13 testimony today?

14 A. No.

15 Q. Haveyou ever been deposed before?

16 A. No.

17 Q. Doyou have any questions before we begin?
18 A. Nope. Let'sstart.

19 Q. What did you do to prepare for this

20 deposition?

21 A. | spokewith counsd.

22 Q. Whodid you speak with?

23 A. Counsd would include over here at the

24 1llinois EPA would include Amanda Kimmel. At the

Page 9
1 University in 1998 and a Juris Doctorate from the

2 Chicago Kent College of Law in 2001.
3 Q. That'sgreat.

4 What did you do after graduating from
5 Kent?
6 A. |took and passed the bar exam, and then |

7 started alegal career.
8 Q. Andwheredid you first work as part of
9 your legal career?
10 A. Whilewaiting for ajob with the lllinois
11 EPA, | did abrief part-time legal job with a small
12 real estate law firm in Chicago. That would have
13 beenin late -- late 2001, and then started at the
14 Illinois EPA in March of 2002.
15 Q. Andwhat position did you assume in the
16 Illinois EPA when you joined in 20027
17  A. InMarch of 2002 through about mid-2008 |
18 was an assistant counsel working on Bureau of Land
19 enforcement matters.
20 Q. Andwhat wereyour genera
21 responsibilitiesin that position?
22 A, Soanassistant counsel. Basicaly the
23 same as a staff attorney. We referred enforcement
24 casesto the Attorney General's Office or USEPA and

3 (Pages6-9)
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Page 10
1 provided of consult type of assistance and legal

2 counsel at that point to the Bureau of Land.
3 Q. Andwhat types of enforcement matters
4 would you be referring?
5 A. Again, | wasthe enforcement attorney for
6 the Bureau of Land. So that runs the gamut from
7 basic open dumping cases through oil refineries,
8 through super fun site. Any variety of cases that
9 will come up in that context.
10 Q. Andin 2008 what role did you transition
11 to at the Agency?
12 A. | actualy left the Agency in 2008 and
13 joined the law firm of Godfrey & Kahn in Milwaukee
14 Wisconsin, and | was there through mid-2011 before
15 returning to the Agency.
16 Q. Whatdidyou do at Godfrey & Kahn?
17  A. | wasan attorney with the Environmental
18 and Energy Section at that law firm.
19 Q. Andwhat did your practice generally
20 consist of?
21  A. Iltwasawide variety of issuesbut mainly
22 dealt with compliance assistance for companies on
23 their environmental or energy matters. We also did
24 quitealot of work in grant -- helping clients

Page 12
1 A. Sol managed ateam of four attorneyswho

2 do Bureau of Water enforcement cases, and based on
3 thetype of cases and staffing issues | have, | still
4 havea-- | have casesthat | individually handle as
5 well.
6 Q. Whattypesof -- Do you do any caseswith
7 Public Water Supply Systems?
8 A. Yes
9 Q. Whattypesof caseswould you do with PWS
10 for short?
11 A. Soagainthat kind of -- that'sawide
12 variety of issuesthat could come up, whether it's
L 13 violation of maximum contaminant levels or treatment
14 techniques or sampling requirements, unsafe sources.
15 It'sjust -- You know, there's-- It's all -- Any
16 enforcement matter that gets through the procedural
17 process and is ready for referral to the Attorney
18 Generd's Office, whether it's public water or waste
19 water, it would come through us.
20 Q. Andthenwhat areyour rolestheninthe
21 cases?
22 A. Asamanager or asaattorney handling the
23 case?
24 Q. Asamanager first.

Page 11
1 obtain grant funding for renewable energy projects.

2 Q. Andthenwhenyou returned to the IEPA in
3 2011, what position did you take?
4 A. Whenl cameback in 2011, | wasan
5 assistant counsel again, but this time with the
6 Bureau of Water enforcement unit, and stayed in that
7 roletill about May of 2020.
8 Q. Andsowhat wereyour general
9 responsibilitiesin -- as assistant counsel for
10 Bureau of Water?
11  A. Sosimilar | performed that same function
12 in the Bureau of Land was to refer water-related
13 enforcement cases to the Attorney General's Office
14 for USEPA which could include your waste water or
15 drinking water and provide other types of consult to
16 the Bureau of Water as needed.
17 Q. Andwhat wasyour next position in 2020?
18 A. Inaround-- Around May of 2020 | became
19 Acting Deputy General Counsel focusing on water
20 enforcement, and then that job became official, |
21 believeit was, around August of 2020, and I'min
22 that role at the present.
23 Q. Andwhatisyour responsibilitiesin that
24 role -- what are your responsibilities?

Page 13
1 A. Asamanager I'mbasically overseeing --

2 If one of my attorneysrefers a case, then I'm there,
3 you know, to consult on any issues, to give them
4 assistance, and also to serve as aliaison between
5 them and upper management.
6 Q. Andthenwhat about when you're handling
7 the case?
8 A. If I washandling the case on my own, it
9 would be basically similar to being a staff attorney.
10 You know, we're responsible for packaging the case
11 and referring it to a prosecutoria authority, and
12 then being the point person and liaison between, say,
13 the Attorney General's Office and the Bureau of
14 Water.
15 Q. Doyou ever dowork outside of the
16 enforcement context in your current role?
17  A. Asl mentioned earlier, in addition to
18 working enforcement cases, we do, from time to time,
19 provide, you know, regulatory assistance, legal
20 consult to the Bureau on an as-needed basis.
21 Q. Areyoufamiliar with the Aqualllinois
22 University Park Public Water Supply System?
23 A. Yes
24 Q. Anddoyoumindif | refer toit asAqua

4 (Pages 10 - 13)

Veritext Lega Solutions

WWw.veritext.com

888-391-3376



Electronic Filing: Received, Clerk's Office 09/26/2022

1 UP System for short?
2 A. Thatwill befine.

Page 14

3 Q. Now, when did you first become aware of

4 the Aqua UP System.

5 A. [ would say that would be sometimein June

of 2019.

Q. Andwhat happened in June of 2019?

6
7
8 A. Therewas aactionable exceedance
9 lead action level in University Park.

of the

10 MR. GAREL-FRANTZEN: Jerry, would you mind
11 pulling up the large file in the Administrative

12 Record.

13 THE CONCIERGE: Thiswill beintroduced as

14 Exhibit 3 for today.
15 MR. GAREL-FRANTZEN: Okay.

16 THE CONCIERGE: | can give the witness control

17 if you need it to happen.
18 MR. GAREL-FRANTZEN: Thank you.
19 And | just want to provide for the

20 purposes of clarity that the Administrative Record in

21 front of you isthefirst version of the

22 Administrative Record that was provided by the
23 Illinois EPA in this Permit Appeal and it was filed

24 on August 26, 2022.

Page 16
1 MS. HANOHANO: We can address thisissue at the

2 hearing next week. But we will continue to object to
3 questions that seek the mental impressions of
4 counsel.
5 MR.GAREL-FRANTZEN: And to beclear, | am not
6 seeking the mental impressions of counsel. But |
7 appreciate your objections
8 THEWITNESS: I'm going to add for the record as
9 well. Well, | mean, on advice of counsel, I'm not
10 going to answer that question. But | do want to
11 include my own statement whereas this or any other
12 objection that Ms. Hanohano raises, that | have my
13 own independent duty under the Illinois Supreme Court
14 Rules of Professional Conduct to protect
15 attorney-client privilege and attorney work product,
16 and to keep the Agency's, you know, confidential
17 information confidential. So | do want that on there
18 for the record that that's my statement, and when
19 there's objections of that nature, I'm going to rely
20 on that statement as well and do not plan to waste
21 thetimerepeating it every single time we have a
22 question. But | do want that for the record, please.
23  MR. GAREL-FRANTZEN: Understood. And I could
24 consider that to be continuing for purposes of today

BY MR. GAREL-FRANTZEN:

to the Aqua UP System in June of 2019?
A. | wasthe, at that timein 2019, the

General's Office.

MR. GAREL-FRANTZEN: And, Jerry,
please go to RO00014.

THE CONCIERGE: Stand by.
BY MR. GAREL-FRANTZEN:

Q. Mr. Roubitchek, do you have an

© 00N O WDN PR
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Page 15

Q. And so what became your work in relation

assigned staff attorney for Illinois EPA in what
later became the enforcement case of the Attorney

could you

understanding of what this Permit Appeal is about?

14  MS HANOHANO: Objection. Attorney-client

15 privilege. Work-product privilege.

16 I'm going to instruct the withess not to

17 answer that question.

18 MR. GAREL-FRANTZEN: And for therecord, we
19 disagree that the testimony that |'ve asked for is

20 protected by attorney-client privilege or

21 Work-product privilege. We do believe that you need

22 to answer the question. And we will intend

toraise

23 thisissue with the Hearing Officer if needed.

24  THEWITNESS: So --

Page 17

1 if that's okay with you.

2  THEWITNESS: Thank you.

3 BY MR. GAREL-FRANTZEN:

4 Q. Areyou familiar with the document that

5 begins on R00014?

6 A. Yes

7 Q. Whatisthisdocument?

8 A. Itappearsto bethe Special Exception

9 Permit issued by the Illinois EPA on June 29, 2022.
10 Q. Anddoyou know whether thisisthe permit
11 that is being appealed by Aquain the current Permit
12 Appea?
13 A, Yss,itis
14 Q. Whendidyou first receive a copy of
15 the -- of the Special Exception Permit No.
16 0071-FY 2022 which, if you don't mind, | will refer to
17 asshort asthe 2022 Permit?
18 A. | would have received acopy of thefina
19 signed 2022 Permit likely later in the day it was
20 issued or the very next day.
21 Q. Well come back to the 2022 Permit. But |
22 first want to discuss the prior permit which is also
23 number 0071-FY 2022, and | will refer to that prior
24 permit, if you don't mind, as the 2021 Permit?

WWw.veritext.com
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Page 18 Page 20
1 A. Thatwill befine. 1 which you discussed the 2021 Permit prior to its
2 MR.GAREL-FRANTZEN: Couldyou please, Jerry, go| 2 issuance?
3 to RO00383. 3 MS HANOHANO: Objection. Attorney-client
4  THE CONCIERGE: All right. I'm gettingin. 4 privilege.
5 MR. GAREL-FRANTZEN: That'sabigfile. 5 I'm going to instruct the witness not to
6 BY MR. GAREL-FRANTZEN: 6 answer the question.
7 Q. Mr. Roubitchek, are you familiar with this 7 MR. GAREL-FRANTZEN: And for the record, we
8 document? 8 disagree that this testimony is protected by the
9 A. Yes 9 attorney-client privilege. We believe that
10 Q. Couldyou please describeit to me? 10 Mr. Roubitchek needs to answer the question. And
11  A. Thisappearsto be the Construction Permit 11 wel'll intend to raise this issue with the Hearing
12 issued by the Bureau of Water on July 30, 2021. And 12 Officer.
13 | believeif you were to scroll down it would be for 13 Could you please go, Jerry, to RO0016.
14 switching like corrosion control treatment to zinc 14 BY MR. GAREL-FRANTZEN:
15 orthophosphate. 15 Q. Who requested the group meetings,
16 Q. Whendid you receive the 2021 Permit? 16 Mr. Roubitchek for Aqua lllinois matters?
17 A. 1likely would receive a copy of the final 17 MS HANOHANO: Objection. Attorney-client
18 signed 2021 Permit likely later the same day or the 18 privilege. 1'm going to instruct the witness not to
19 next day after it was issued. 19 answer the question.
20 Q. Didyou-- Didyou review any drafts of 20 MR. GAREL-FRANTZEN: It'safactual inquiry.
21 the 2021 Permit? 21 BY MR. GAREL-FRANTZEN:
22 A. | wouldassumethat | did. That would be 22 Q. Waslega advice sought during those
23 customary for the role | was playing. 23 meetings?
24 Q. Didyou draft any part of the 2021 Permit? 24 A. Anytimel attend a meeting, whether it's
Page 19 Page 21
1 MS. HANOHANO: Objection. Attorney-client 1 Aquaor any other case we work on, I'm there as my
2 privilege. Work-product privilege. 2 roleasan attorney. So if the question is asked of
3 I'm going to instruct the withess not to 3 meorinput is asked of me as an attorney for the
4 answer the question. 4 Agency where | provide information or advice as an
5 BY MR. GAREL-FRANTZEN: 5 attorney for the Agency.
6 Q. Wereyouinvolved intheissuance of the 6 MS HANOHANO: Could we go off the record for
7 2021 Permit? 7 one minute, please.
8 A. Anytimel worked with the Bureau on an 8 MR. GAREL-FRANTZEN: Sure.
9 enforcement case, on there as my role as an attorney, 9 (WHEREUPON, WE WERE OFF THE
10 | did not draft permits. | may have reviewed drafts. 10 RECORD.)
11 Provided legal advice. But that'sasfar asit goes. 11 BY MR. GAREL-FRANTZEN:
12 Q. Anddidyou discussthe 2021 Permit with 12 Q. Couldyou take amoment, Mr. Roubitchek,
13 anyone at the Agency prior to its issuance? 13 tore-read or refresh yourself asto additional
14 A. Yes. 14 Condition No. 6 of the 2021 Permit -- 2022 -- 2020 --
15 Q. Whodidyou discussthe 2021 Permit with 15 MR. GAREL-FRANTZEN: I'm sorry, Jerry. |
16 prior to itsissuance? 16 pointed you to the wrong page.
17 A. | couldnot -- | could not pinpoint any 17  THE CONCIERGE: Where would you like to go?
18 single discussion for you. But we have agroup that 18 MR. GAREL-FRANTZEN: 385. 384. Thank you.
19 handlesissuesrelated to the Aqua enforcement matter 19 BY MR. GAREL-FRANTZEN:
20 and/or Permit Appeal which would consist of Sanjay 20 Q. Mr. Roubitchek, we have back up on the
21 Sofat, David Cook, and Mike Brown. It also earlier 21 screen the 2021 Permit. Could you please take a

22 in -- in 2022 would have included Mary Reed who has
23 since retired from the Agency.
24 Q. Doyourecal any specific meeting at

N NN
A WN

moment to read additional Condition No. 6 and
indicate to me when you have done so0?
A. (Witnesslooking at document.) Okay.
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Page 22
1 Q. Takingalook at the first sentence of

2 additional Condition No. 6 of the 2021 Permit, what's
3 your understanding as to the basis for the 40
4 sampling per month requirement?
5 MS.HANOHANO: Objection. Attorney-client
6 privilege. Work-product privilege.
7 I'm going to instruct the withess not to
8 answer the question.
9 BY MR. GAREL-FRANTZEN:
10 Q. And, Mr. Roubitchek, what is your
11 understanding is the basis for the 60 sampling per
12 month upper end requirement in additional Condition
13 No. 6?
14  MS.HANOHANO: Same objection.
15 I'm going to instruct the witness not to
16 answer this question also.
17 MR. GAREL-FRANTZEN: And for both instances we
18 disagree that this testimony is protected by the
19 attorney-client privilege or Work-product privilege.
20 Wedo believe that Mr. Roubitchek should be required
21 to answer the question. And welll intend to raise
22 thisissue with the Hearing Officer.
23 BY MR. GAREL-FRANTZEN:
24 Q. Mr. Roubitchek, does anything in the

Page 24
1 BY MR. GAREL-FRANTZEN:

2 Q. Mr. Roubitchek, taking alook at the
3 second sentence of additional Condition No. 6 of the
4 2021 Permit. It starts, consideration should be
5 given based upon highest past lead results.
6 Do you see that sentence?
7 A. Yes
8 Q. What type of consideration did the Agency
9 have in mind that should be given to highest past
10 lead results?
11 MS HANOHANO: Objection. Attorney-client
12 privilege. Work-product privilege.
13 I'm going to instruct the witness not to
14 answer the question.
15 BY MR. GAREL-FRANTZEN:
16 Q. Andwhat consideration was Aqua UP System
17 to have given to geographic representation?
18 MS.HANOHANO: Same objection.
19 I'm also going to instruct him not to
20 answer that one.
21 BY MR. GAREL-FRANTZEN:
22 Q. And, Mr. Roubitchek, were you consulted
23 in -- during the drafting of the additional Condition
24 6 of the 2021 Permit?

Page 23
1 Illinois Administrative Code require 40 samples per

2 month for a Public Water System of Aqualllinois
3 size?
4  MS. HANOHANO: Objection. Attorney-client
5 privilege. Work-product privilege.
6 I'm going to instruct the witness not to
7 answer the question.
8 BY MR. GAREL-FRANTZEN:
9 Q. Doyou have an understanding generally
10 outside of the context of this Permit Appeal,
11 Mr. Roubitchek, whether 40 samples per month are
12 required of Public Water Systems under Illinois
13 rules?
14  MS.HANOHANO: Objection. Attorney-client
15 privilege. Work-product privilege.
16 I'm going to instruct him not to answer
17 the question.
18 MR. GAREL-FRANTZEN: And, again, we do disagree
19 that the legal privileges apply in thisinstance.
20 I'm asking generally for his understanding of the
21 Illinois Lead and Copper Rule and other Illinois
22 regulations. I'm not asking anything that is going
23 into his mental impressions or advice to counsel or
24 to hisclient.

Page 25

A. Yes.

Q. By whom were you consulted?

MS. HANOHANO: Objection. Attorney-client
privilege.

I'm going to instruct him not to answer

that.
BY MR. GAREL-FRANTZEN:

Q. For what purpose was the advice sought in

9 relation to the drafting of additional Condition 6 of

10 the 2021 Permit?

0O N O WDN B

11 MS. HANOHANO: Same objection.
12 I'm going to instruct him not to answer.
13 MR. GAREL-FRANTZEN: Jerry, could we please go

14 to ROO0001.

15 THE CONCIERGE: Stand by.

16 BY MR. GAREL-FRANTZEN:

17 Q. Mr. Roubitchek, have you seen this letter
18 before?

19 A. Yes.

20 Q. Didyou seeit prior to the issuance of

21 the 2022 Permit?

22 A. Yes.

23 Q. Canyou please describe what this document
24 is?
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1 A. | believethisisone of two documents

2 submitted by Aquawithin a matter of days

3 requesting -- Thiswould have been arequest for
4 modification of the 2021 Permit.

5 Q. Anddidyou receive acopy of thisletter
6 from Aqua?

7 A. ldontrecalifl received it from Aqua

8 But it would have been forwarded to me by Mr. Cook..

9 Q. Andwhat'syour understanding asto Aqua's
10 request in this letter as to additional Condition
11 No. 6 of the 2021 Permit?
12 MS HANOHANO: Objection. Attorney-client
13 privilege. Work-product privilege.
14 I'm going to instruct the witness not to
15 answer the question.
16 BY MR. GAREL-FRANTZEN:
17 Q. Didyou discussthisletter with Mr. Cook
18 prior to the issuance of the 2022 Permit?
19 A. Yes
20 Q. Doyou recal the date on which you
21 discussed this letter with Mr. Cook?
22 A. No.
23 Q. Doyou recal how many times you discussed
24 thisletter with Mr. Cook?

Page 28
1 letter or Page 3 of the record?
2  MR.GAREL-FRANTZEN: Therecord.
3 MR.GRANT: Thank you.
4  THEWITNESS: I'veread that -- read those two
5 paragraphs.
6 BY MR. GAREL-FRANTZEN:
7 Q. Whatisyour understanding asto what Aqua
8 was seeking?
9 MS. HANOHANO: Objection. Attorney-client
10 privilege. Work-product privilege. I'm going to
11 instruct the witness not to answer the question.
12 MR. GAREL-FRANTZEN: | am not -- Just for the
13 record, | am not asking in hisrole or in meetings
14 that he has had with his client asto the meeting.
15 I'm asking simply as Mr. Roubitchek and what his
16 understanding of the special Condition 6 request to
17 modify made by Aqualllinois was.
18 MS.HANOHANO: My objection stands.
19 BY MR. GAREL-FRANTZEN:
20 Q. Mr. Roubitchek --
21  MR. GAREL-FRANTZEN: If we could then go to the
22 next page, Jerry.
23 BY MR. GAREL-FRANTZEN:
24 Q. Mr. Roubitchek, do you see the bolded

Page 27
A. No.

Q. And who contacted you to discuss this
letter?

A. | don't know if anybody contacted me. It
likely would have been discussed in one of many means
we have to discuss any issue going on with the Aqua
enforcement matter and/or Permit Appeal.

Q. Andisthat the same standing group call
that you referenced earlier?

A. It'snotacall. It'sastanding meeting.

But yes.

Q. Thank you.

MR. GAREL-FRANTZEN: Jerry, could you go to
Page 3.

BY MR. GAREL-FRANTZEN:

Q. Mr. Roubitchek, could you please read the

paragraph starting Aqua lllinoisis seeking and the

© 00N O WDN PR

10
11
12
13
14
15
16
17

18 italicized and bolded paragraph beneath that.

19 A, Isthisdtill part of the March 24th

20 letter?

21 Q. ltis

22 A. Okay. (Witnesslooking at document.)
23 MR. GRANT: Excuse me for interrupting.
24 Alex, are you talking about Page 3 of the

Page 29
number 1 and its sub-bullet on that page?

A. Yes.

Q. Isthereany statement in those paragraphs
that you believe are inaccurate?

MS. HANOHANO: Objection. Attorney-client
privilege. Work-product privilege.

I'm going to instruct the witness not to

answer the question.
BY MR. GAREL-FRANTZEN:

Q. Mr. Roubitchek, who contacted you to
discuss the bolded number 1 in the sub-bullet on
R0000047?

MS. HANOHANO: I'm going to object on lack of
foundation.
BY MR. GAREL-FRANTZEN:

Q. Haveyou ever discussed bolded Paragraph
17 Number 1 and it's sub-bullet on Page RRR -- RO00004
18 with anyone?

© 00N O WDN PP
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19 A. | believeyou asked meif | discussed this
20 letter with anyone. | already answered yes.

21 Q. Andso?

22 A. Yes

23 Q. I'msorry -- | wastaking out loud. |

24 wasn't being -- | wasn't asking for ancther answer.
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Page 30
1 So is there anything in the bolded number

2 1 oritssub-bullet that you disagree with?
3  MS HANOHANO: Objection. Attorney-client
4 privilege. Work-product privilege.
5 I'm going to instruct the witness not to
6 answer the question.
7 BY MR. GAREL-FRANTZEN:
8 Q. Doyou also seethe bolded number 2,
9 Mr. Roubitchek, and its three sub-bullets on Page
10 RO0O0004?
11 A. Yes
12 Q. Didyou-- Doyou -- Do you see any
13 statement in any of these paragraphs that you believe
14 areinaccurate?
15 MS HANOHANO: Objection. Attorney-client
16 privilege. Work-product privilege.

Page 32
1 to me by Mr. Cook likely after he received it.

2 Q. Anddidyou discuss this document with
3 anyone prior to the issuance of the 2022 Permit?
4 A. Yes
5 Q. Whodidyou discussit with?
6 A. Similartomy last answer. | cannot
7 pinpoint any individual or time, but it would have
8 been with the same group meeting that we discussed
9 aready.
10 Q. And other than -- Other than Aquas
11 request in thisletter for a Special Exception
12 Permit, are you aware of any differences between thig
13 letter and the letter that we had just discussed
14 dated March 24, 2022?
15 MS HANOHANO: Objection. Attorney-client
16 privilege. Work-product privilege.

17 I'm going to instruct the witness not to 17 I'm going to instruct the witness not to
18 answer. 18 answer.
19 BY MR. GAREL-FRANTZEN: 19 BY MR. GAREL-FRANTZEN:
20 Q. Didyou discussthese paragraphsthat | -- 20 Q. Didyou discussthis document with
21 that | referenced as bolded Paragraph No. 2 andits | 21 Mr. Cook prior to the issuance of the 2022 Permit?
22 three sub-bullets with anyone at the Agency? 22  MS.HANOHANO: Asked and answered.
23 A. Asl mentioned in my previous answe, | 23 BY THE WITNESS:
24 discussed this letter with Bureau of Water staff. 24 A. Asl mentioned in my last answer, | could
Page 31 Page 33
1 Q. Andwho at the Bureau of Water did you 1 not pinpoint any one person | would have discussed
2 speak with in regards to these paragraphs? 2 thisdocument with. But it would have been another
3 A. I'mnot going to recall any specific 3 discussion with the same group of folksin the Bureau
4 person, individual. But it likely would have been 4 of Water that | had previously mentioned.
5 with the same group | mentioned before during the 5 Q. Thankyou.
6 standing group meeting that we discussed. 6 MR. GAREL-FRANTZEN: Jerry, if we could go to
7  MR. GAREL-FRANTZEN: Jerry, could we please go 7 R00014.
8 toR8. 8 BY MR. GAREL-FRANTZEN:
9 BY MR. GAREL-FRANTZEN: 9 Q. Mr. Roubitchek, | have brought up again

10 Q. Mr. Roubitchek, are you familiar with this
11 document?

12 A. Yes

13 Q. Whatisit?

14  A. Thiswill be acompanion document to the

15 March 24th letter except for where the March 24th
16 letter requested a Supplemental Permit, this letter

17 isrequesting a Special Exception Permit.

18 Q. Anddidyou review this document prior to
19 theissuance of the 2022 Permit?

20 A. Yes

21 Q. Doyourecall whenyou first received this
22 letter?

23 A. | could not pinpoint aday for you. But

24 hased on past practice it would have been forwarded

=
o

the 2022 Permit, and I'm going to ask Jerry to scroll
down to additional Condition No. 6 which | believeis
on the following page, RO00015.

THE CONCIERGE: It's on the following page.

MR. GAREL-FRANTZEN: Oh, thank you.

BY MR. GAREL-FRANTZEN:

Q. Mr. Roubitchek, please take a moment to
read additional Condition No. 6 of the 2022 Permit?

A. (Witnesslooking at document.) Okay.

Q. What isyour understanding as to the
meaning of the first sentence of additional Condition
No. 6 of the 2022 Permit?

MS. HANOHANO: Objection. Attorney-client
privilege. Work-product privilege. I'm going to
instruct the witness not to answer the question.
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Page 34
1 BY MR. GAREL-FRANTZEN:

2 Q. Didyou discussthe drafting of additional
3 Condition No. 6 with anyone?
4  A. | would have reviewed a draft which may
5 haveincluded discussion of the termsincluded in
6 thisone.
7 Q. Didyou discussadditional Condition No. 6
8 of the draft of the 2022 Permit?
9 MS.HANOHANO: I'm going to object.
10 Attorney-client privilege. Work-product privilege.
11 And ask him not to answer.
12 BY MR. GAREL-FRANTZEN:
13 Q. Who contacted you to discuss the draft of
14 additional Condition No. 6?
15 MS.HANOHANO: Same objection.
16 BY MR. GAREL-FRANTZEN:
17 Q. Waslega advice sought?
18 A. |If | attend amesting, | attend in my role
19 asan attorney. If any questions are directed to me
20 or | direct any advice to my client, it'sin therole
21 asan attorney.
22 Q. Thank you.
23 If you'd take alook at the second
24 sentence. It begins, the elimination of this

privilege.

BY MR. GAREL-FRANTZEN:

© 00N OB WDN B

10 No. 6?
11 MS. HANOHANO: Objection.
12 privilege. Work-product privilege.

13 I'm going to instruct him not to answer.

14 BY MR. GAREL-FRANTZEN:

15 Q. Didyou assist inthe drafting of this

16 sentence, Mr. Roubitchek?

17  MS HANOHANO: Same objection.

18 BY MR. GAREL-FRANTZEN:

19 Q. Wereyou asked by anyone at the Agency to

20 draft any portion of the 2022 Permit?

21 MS. HANOHANO: Same objection.

22  MR. GAREL-FRANTZEN: We disagreethat any of
23 these questions are protected by the attorney-client

24 privilege or work product doctrine.

I'm going to instruct him not to answer.

Q. Mr. Roubitchek, could you take alook at
the paragraph following additional Condition No. 6
and let me know when you've read it.

A. (Witnesslooking at document.) Okay.

Q. Whatislllinois EPA stated basis for
denying Aqua's request to modify additional Condition

Page 36

Attorney-client

We believe that
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1 condition does not €liminate.

2 What is your understanding of what that
3 sentence means in additional Condition No. 6 of the
4 2022 Permit?
5 MS HANOHANO: Objection. Attorney-client
6 privilege. Work-product privilege.
7 I'm going to instruct the witness not to
8 answer the question.
9 BY MR. GAREL-FRANTZEN:
10 Q. Ismonthly monitoring required by the Lead
11 and Copper Rule for lead?
12 MS.HANOHANO: Same objection.
13 I'm going to instruct him not to answer.
14 BY MR. GAREL-FRANTZEN:
15 Q. Areyou familiar with the Agreed Interim
16 Order that is referenced in additional Condition
17 No. 6 of the 2022 Permit?
18 A. Yes
19 Q. Areyouaware of whether there are any
20 other -- Strike that.
21 What was the basis for Illinois EPA's
22 denia of Aquasrequest to modify additional
23 Condition No. 6?
24 MS.HANOHANO: Objection. Attorney-client

Mr. Roubitchek should be required to answer these
questions. And we'll intend to raise the issue with

1
2
3 the Hearing Officer.
4 BY THEWITNESS:

5 A. 1 will state, as| mentioned at the
6 beginning of this deposition, that | do not draft

7 permits.

8 MR.GAREL-FRANTZEN: Thank you.

9 BY MR. GAREL-FRANTZEN:

10 Q. Haveyou seenapermitissued by --toa
11 water -- aPublic Water Supply company -- Supply
12 System before that has imposed a monthly lead

13 monitoring requirement?
14  MS.HANOHANO: Objection.
15 privilege. Alsoirrelevant.

16 I'm going to instruct him not to answer.

17 BY MR. GAREL-FRANTZEN:

18 Q. Do you have understanding asto what the

19 Agency hopesto gain by requiring monthly monitoring
20 under the additional Condition 6 of the 2022 Permit?

21 MS. HANOHANO: Same objection.

22  MR. GAREL-FRANTZEN: Jerry, could you please go

23 to RO000581.
24

Page 37
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Page 38
1 BY MR. GAREL-FRANTZEN:

2 Q. Mr. Roubitchek, are you familiar with this

3 document?

4 A, Yes

5 Q. Whatisit?

6 A. It'sthe Agreed Interim Order entered into

7 between Aqua and the State of Illinois.

8 Q. Andwhenwasit entered into?

9 A. It'snotonthat page. But my
10 recollection would have been November of 2019.
11 Q. Wereyou involved in the negotiation of
12 the Agreed Interim Order?
13 A. Astheassigned Agency attorney for the
14 Aquaenforcement matter, | would have had arolein
15 negotiation of this Agreed Interim Order.
16 Q. What wasyour rolein the negotiation of
17 the Agreed Interim Order.

Page 40
1 little bit.

2 MS. HANOHANO: Y ou know, Alex, before you ask a
3 question, do you mind if we take a brief break.
4 We've been going for, | think, aimost an hour.
5 MR. GAREL-FRANTZEN: Sure.
6 MS. HANOHANO: Thank you.
7 (WHEREUPON, WE WERE OFF THE
8 RECORD.)
9 BY MR. GAREL-FRANTZEN:
10 Q. Mr. Roubitchek, we were discussing the
11 Agreed Interim Order prior to the break.

12 Do you remember talking about that with
13 me?

14 A, Yes

15 Q. Andwe are specifically looking right now

16 asto Condition or Paragraph F14 on RO00588.
17 Have you had a moment to read that

18 A. Oneof the negotiators. 18 Paragraph 14?
19 Q. Didyou draft the Agreed Interim Order? 19 MS.HANOHANO: | don't think it's up on the
20 MS HANOHANO: Objection. Attorney-client 20 screen.
21 privilege. Work-product privilege. 1'm going to 21  MR. GAREL-FRANTZEN: Oh, sorry.
22 instruct him not to answer. 22 THE WITNESS: Give me a second, please.
23 MR. GAREL-FRANTZEN: I'm not seeking mental 23  MR. GAREL-FRANTZEN: Sure.
24 impressions or privileged advice or communications. 24  THEWITNESS: (Witnesslooking at document.)
Page 39 Page 41
I'm simply asking a factual inquiry asto whether 1 Okay.

1
2 Mr. Roubitchek had drafted any portion of the Agreed
3 Interim Order.
4  MS HANOHANO: And, Mr. Roubitchek, you can
5 answer with asimple yes or no.
6 BY THE WITNESS:
7 A. Yes. | would have worked in concert with

8 assigned -- other assigned attorneys at the Attorney

9 General's Office to draft portions of the Agreed
10 Interim Order.
11 BY MR. GAREL-FRANTZEN:
12 Q. Anddoyou recall who the other assigned
13 attorneys were?
14  MS.HANOHANO: Objection. Attorney-client
15 privilege. Work-product privilege. I'm going to
16 instruct him not to answer.
17 MR. GAREL-FRANTZEN: Could you please go, Jerry,
18 to 588. Wonderful.
19 BY MR. GAREL-FRANTZEN:
20 Q. Mr. Roubitchek, could you please take a
21 moment to read F14 of the Agreed Interim Order.
22 And, Jerry, it may be helpful to give him
23 control or to show more of the page.
24  THEWITNESS: If you could just page down a

2 BY MR. GAREL-FRANTZEN:

3 Q. What'syour understanding as to what

4 Condition 14 requires of Aqua UP System?

5 MS. HANOHANO: Objection. Attorney-client

6 privilege. Work-product privilege.

7 I'm going to instruct the withess not to

8 answer the question.

9 BY MR. GAREL-FRANTZEN:
10 Q. Mr. Roubitchek, isthe Agreed Interim
11 Order in the requirements of condition -- of
12 Paragraph 14 included in additional Condition 6 of
13 the 2022 Permit?
14  MS.HANOHANO: Same objection.
15 MR. GAREL-FRANTZEN: Andwe disputethat. This
16 testimony is protected by the attorney-client or
17 work-product privileges. The Illinois EPA brought
18 theinterpretation of this order and Paragraph 14
19 into dispute by incorporating it into reference into
20 the 2022 Permit.
21 BY MR. GAREL-FRANTZEN:
22 Q. Mr. Roubitchek, do you see the sentence
23 that begins, Upon entry of this Order, and unless or
24 until otherwise directed in writing?
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1 A. Yes
2 Q. Alittlebit further down there'sa
3 Subsection A beginning, Aqua shall collect additional
4 compliance samples.
5 Do you see that, Subsection A?
6 A. Yes
7 Q. What doesthe phrase mean unless or until
8 further directed in writing by Illinois EPA?
9 MS HANOHANO: Objection. Attorney-client
10 privilege. Work-product privilege.
11 I'm going to instruct the witness not to
12 answer the question.
13 BY MR. GAREL-FRANTZEN:
14 Q. What wasthe monthly monitoring
15 requirement that was imposed on Aqua under Subsection
16 A of Paragraph 14?
17 MS HANOHANO: Same objection.
18 BY MR. GAREL-FRANTZEN:
19 Q. And, Mr. Roubitchek, what's your
20 understanding as to what it means that the additional
21 compliance samples on a monthly basis must be
22 collected until such time as Aqua receives written
23 approval from Illinois EPA?
24  A. Sameobjection.

Page 44
BY MR. GAREL-FRANTZEN:

Q. What arethe, quote, additional compliance
samples, end quote, that were to be collected on a
monthly basis?

MS. HANOHANO: Objection. Attorney-client
privilege. Work-product privilege.

I'm going to instruct the witness not to
answer the question.
BY MR. GAREL-FRANTZEN:

Q. What additional information does monthly
11 monitoring give Illinois EPA in connection to the
12 Aqua UP System?

©O© 00 ~NO O WNP
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13 MS.HANOHANO: Same objection.

14 BY MR. GAREL-FRANTZEN:

15 Q. How isthat information valuable to the
16 Illinois EPA?

17 MS. HANOHANOQO: Same objection.

18 BY MR. GAREL-FRANTZEN:

19 Q. Doyou believe, Mr. Roubitchek, that

20 monthly monitoring is necessary at the Aqua UP
21 System?

22  MS. HANOHANO: Objection. Attorney-client
23 privilege. Work-product privilege.

24 I'm going to instruct him not to answer

Page 43
1 Q. Doyou havean understanding,

2 Mr. Roubitchek, asto when the monthly monitoring
3 would no longer be necessary as --

4  MS.HANOHANO: Same objection.

5 BY MR. GAREL-FRANTZEN:

6 Q. --astheword necessaryisusedin

7 Subsection A of 147?

8 MS HANOHANO: Apologies, Alex.

9 Attorney-client privilege. Work-product
10 privilege.
11 I'm going to instruct the witness not a

12 answer the question.

13 BY MR. GAREL-FRANTZEN:

14 Q. Mr. Roubitchek, did you discussthe

15 requirements of Paragraph 14 of the Agreed Interim
16 Order prior to -- with anyone else at Illincis EPA in
17 connection with the drafting of the 2022 Permit?
18 MS.HANOHANO: Same objection.

19 BY MR. GAREL-FRANTZEN:

20 Q. Doyourecal who, if anyone, contacted

21 you to discuss the requirements imposed under

22 Paragraph 14?

23 MS.HANOHANO: Same objection.

24

Page 45
1 the question.
2 MR.GAREL-FRANTZEN: And we again disagree that
3 thistestimony is protected by any legal privilege
4 because the interpretation of Paragraph 14 of the
5 Agreed Interim Order was put into question by being
6 incorporated by reference into additional Condition 6
7 of the 2022 Permit.
8 BY MR. GAREL-FRANTZEN:
9 Q. Isthereanythinginthe Agreed Interim
10 Order that would prohibit IEPA from granting Aqua's
11 request to modify additional Condition 6 of the 2021
12 Permit?
13 MS.HANOHANO: Objection. Attorney-client
14 privilege. Work-product privilege.
15 I'm going to instruct the witness not to
16 answer the question.
17 BY MR. GAREL-FRANTZEN:
18 Q. Haveyou discussed the Agreed Interim
19 Order with anyone other than those at the Illinois
20 EPA?
21 MS. HANOHANO: Same objection.
22 BY MR. GAREL-FRANTZEN:
23 Q. Haveyou discussed the requirements of the
24 Agreed Interim Order with the U.S. Environmental
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Protection Agency?

MS. HANOHANO: Same objection. And I'm aso
going to assert a separate continuing objection as to
questions regarding communications between |EPA and
USEPA based on the common interest agreement.

The witness is instructed not to answer to
the extent that attorney-client privileged
information is disclosed.

BY MR. GAREL-FRANTZEN:

Q. Didyou discuss the requirements of the
Agreed Interim Order with anyone at the U.S.
Environmental Protection Agency?

MS. HANOHANO: Same objection.

BY THE WITNESS:

A. Yes.

BY MR. GAREL-FRANTZEN:

Q. Andwho did you discuss the requirements
of the Agreed Interim Order with?

MS. HANOHANO: Objection. Attorney-client
privilege.

I'm going to instruct the withess not to
answer the question.

MR. GAREL-FRANTZEN: | disagree that just
identifying that who Mr. Roubitchek may have spoken

Page 48
1 if he has a page number, if you have one-- Isitin
2 theoriginal record?
3 MR. GAREL-FRANTZEN: It was excluded from the
4 record, although it wasincluded -- there is -- there
5 isaBatesrange. But the lllinois EPA did not file
6 the presentations for inclusion in the public docket
7 based on Aqua's now waived request to keep the
8 presentation privileged.
9 MR. GRANT: Right. Soit'syour understanding
10 that that's going to be in the supplemented record
11 for tomorrow, that it will be included in there?
12 MR. GAREL-FRANTZEN: Yeah, it should be
13 included.
14  MR. GRANT: Okay. Thank you. Sorry.
15 MS. HANOHANO: If you have the original, Chris,
16 it's all redacted.

17 THE CONCIERGE: Y ou wanted 714, right?
18 MR. GAREL-FRANTZEN: Yeah.
19 THE CONCIERGE: Thiswill be marked as Exhibit 1

20 of today's deposition.

21 Chris, check your chat.

22  MR. GAREL-FRANTZEN: I'msorry. What did you
23 say?

24  THE CONCIERGE: | asked Christo check his chat.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 47
with is protected by the attorney-client or other
legal privilege.
BY MR. GAREL-FRANTZEN:

Q. If the Agreed Interim Order no longer
existed, would the monthly compliance sampling
required by additional Condition 6 of the 2022 Permit
be necessary?

MS. HANOHANO: Objection. Attorney-client
privilege. Work-product privilege. Callsfor
speculation.

I'm going to instruct the witness not to
answer the question.

MR. GAREL-FRANTZEN: And, Jerry, if we could
pull up the Dr. Edwards' presentation from July of
2021.

THE CONCIERGE: Stand by.

THE WITNESS: Jerry, could you give me a page
number when you get there too, please.

MR. GAREL-FRANTZEN: I'm sorry, Chris, thereis
no page number because it was previously excluded
from the Administrative Record.

MR. GRANT: Okay. I've got the original
Administrative Record which | think may have had it,
and then in the amended one it wasn't in there. But

Page 49
1 MR.GRANT: Thank you.

2 BY MR. GAREL-FRANTZEN:
3 Q. Mr. Roubitchek, have you seen this
4 document before?
5 A. lIt'shardtotell from thetitle page
6 whereitis. Butif your representationisit'sa
7 Dr. Edwards presentation, then, yes, I've seen it.
8 Q. Wouldyou liketo take a moment to just
9 briefly either take control or ask Jerry to scroll
10 through the slides to refresh yourself asto the
11 presentation.
12 A. | appreciatethe offer. I'mwilling to
13 indicate that it's Dr. Edwards' presentation.
14 Q. Thank you.
15 When did you first see Dr. Edwards
16 July 14, 2021 presentation?
17  A. Based onthe assumption that that dateis
18 the actual date he gave the presentation, and not
19 like a preparation date, then it would have been on
20 that -- on July 14, 2021 when he made that
21 presentation.
22 Q. Andinwhat setting was the presentation
23 given?

24  A. Itwould have been ajoint technical
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Page 50
meeting that included representatives from Aqua

I1linois EPA and USEPA.

Q. Do you recall who was present on behalf of
Illinois EPA?

A. | cannot recall everyone that was there.

Q. Do you have an understanding as to what
this presentation was about?

MS. HANOHANO: Objection. Attorney-client
privilege. Work-product privilege.

I'm going to instruct the withess not to
answer the question.
BY MR. GAREL-FRANTZEN:

Q. Haveyou discussed it presentation with
anyone following the date on which Dr. Edwards gave
it toyou?

MS. HANOHANO: Same objection.

BY MR. GAREL-FRANTZEN:

Q. Didyou review this presentation as part
19 of Aqua's request to modify additional Condition 6 of
20 the 2021 Permit?

21  MS HANOHANO: Same objection.

22 BY MR. GAREL-FRANTZEN:

23 Q. Didanyone contact you to discuss the
24 presentation prior to the issuance of the 2022

© 00N OB WDN B
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1 October 29th. But whenever he gave that presentation

2 of the dlides, yes, | would have been present.
3 Q. Andinwhat setting was the presentation
4 given by Dr. Edwards?
5 A. Itwould have been ajoint meeting between
6 representatives of Aqua, Illinois EPA, and USEPA.
7 Q. Doyourecal who from lllinois EPA was
8 present at that meeting?
9 A. Icannot recall.
10 Q. Do you have an understanding asto the
11 information presented by Dr. Edwards during this
12 October 29, 2021 meeting?
13 MS.HANOHANO: Objection. Attorney-client
14 privilege. Work-product privilege.
15 I'm going to instruct the witness not to
16 answer the question.
17 BY MR. GAREL-FRANTZEN:
18 Q. Didyou discussthis presentation with
19 anyone prior to the issuance of the 2022 Permit?
20 MS HANOHANO: Same objection.
21  MR. GAREL-FRANTZEN: And we do disagree again
22 that thistestimony is protected by the
23 attorney-client privilege or work-product privilege.
24 We do believe that Mr. Roubitchek should be required
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Permit?
MS. HANOHANO: Same objection.
MR. GAREL-FRANTZEN: Jerry, could you go to the
Dr. Edwards' presentation dated October 29, 2021.
THE CONCIERGE: Stand by.
6 MR.GAREL-FRANTZEN: Andintheorigina
7 Administrative Record it is redacted and expands from
8 R00452 to R00470.
9 THE CONCIERGE: Thisisbeing introduced as
10 Exhibit 2 for today's deposition.
11 BY MR. GAREL-FRANTZEN:
12 Q. Mr. Roubitchek, are you familiar with this
13 document?
14  A. Similar to the last document, I'm going to
15 assume that's Dr. Edwards' presentation, and as so
16 described, yes, | am.
17 Q. Wouldyou liketo have an opportunity to
18 scroll through this slides to refresh yourself asto
19 the presentation?
20 A. Thank you, but that is not necessary.
21 Q. Wereyou present at the meeting during
22 which Mr. Edwards presented the slide deck that is up
23 on the screen?
24 A. | cannot pinpoint that it was

a b WN B
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1 to answer these questions. And we'll intend to raise

2 theissue with the Hearing Officer.
3 MS.HANOHANO: Mr. Roubitchek is Deputy General
4 Counsel, and questions are being asked about meetings
5 that he attended in his capacity as counsel to
6 providelegal advice, and questions are also being
7 asked of his mental impressions. We will continue to
8 object to those questions. Thank you.
9 MR. GAREL-FRANTZEN: | gppreciate that. And |
10 also appreciate that | have been asking questions
11 about meetings that he was attending along with
12 representatives of Aqualllinois and USEPA.
13 BY MR. GAREL-FRANTZEN:
14 Q. Mr. Roubitchek, do you have an opinion of
15 Dr. Edwards?
16 MS.HANOHANO: Objection. Attorney-client
17 privilege. Work-product privilege.
18 I'm going to instruct the withess not to
19 answer the question.
20 BY MR. GAREL-FRANTZEN:

21 Q. Areyoufamiliar with Dr. Edwards?

22 A. Yes

23 Q. How areyou familiar with him?

24  A. My understanding of Dr. Edwardsis limited
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1 assolely hisinvolvement in the Aqua enforcement
2 matter, whereas I'm -- my understanding is that he
3 wasretained by Aqua as an expert.
4 BY MR. GAREL-FRANTZEN:

Q. Doyou recall how many drafts of the 2022
Permit that you received?

MS. HANOHANO: Objection. Attorney-client
privilege. Work-product privilege.

I'm going to instruct the witness not to

10 answer the question.
11 BY MR. GAREL-FRANTZEN:

© 00 N O O
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12 Q. Didyou have any communications with USEPA

13 about the drafting of the 2022 Permit?

14  MS.HANOHANO: A continuing objection from

15 earlier stands. But the witness can answer to the
16 extent that no attorney-client privileged information
17 isdisclosed.

18 THEWITNESS: Isthisquestion limited to the
19 2022 Permit?

20 MR. GAREL-FRANTZEN: Trudy, could you read.
21 (WHEREUPON, THE RECORD WAS READ

22 ASREQUESTED.)
23 THEWITNESS: Thank you for reading it back.
24
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1 CERTIFICATE
2 OF
3 CERTIFIED SHORTHAND REPORTER
4
5 I, Trudy G. Gordon, a Certified Shorthand

6 Reporter of the State of Illinois, CSR License No.

7 084-004077, do hereby certify:

8 That previous to the commencement of the

9 examination of the aforesaid witness, the witness was
10 duly sworn to testify the whole truth concerning the
11 matters herein;
12 That the foregoing deposition transcript
13 was stenographically reported by me and was
14 thereafter reduced to typewriting under my personal
15 direction and constitutes a true and accurate record
16 of the testimony given and the proceedings had at the
17 aforesaid deposition;

18 That the said deposition was taken before me
19 at the time and place specified;
20 That | am not arelative or employee or

21 attorney or counsel for any of the parties herein,
22 nor arelative or employee of such attorney or

23 counsel for any of the parties hereto, nor am |

24 interested directly or indirectly in the outcome of

BY THE WITNESS:

A. And my answer isno.

MR. GAREL-FRANTZEN: | do not have any
additional questions at thistime. However, Aqua
reserves the right to recall the witness once the
I1linois EPA hasfiled its Amended Administrative
Record in this case in accordance with the Hearing
Officer's order dated September 19, 2022.

MS. HANOHANO: Do you mind if we take a quick
10 break, please?

11  MR. GAREL-FRANTZEN: Sure. That sounds good.
12 MS HANOHANO: Thanks.

13 (WHEREUPON, WE WERE OF THE

14 RECORD.)

15 MS HANOHANO: | have no questions at thistime.
16 But Respondent reserves all rightsto ask questions

17 of Mr. Roubitchek at the hearing scheduled on

18 September 28, 2022. Thank you.

19 MR. GAREL-FRANTZEN: We can go off the record.
20 THE CONCIERGE: We are off the record at one

21 hour and ten minutes of this deposition.

© 00 N O U B~ W NP
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22 (WHEREUPON, WE WERE OF THE RECORD

23 AT 3:20P.M.)

24 * * * * * * *
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1 thisaction.
IN WITNESS WHEREOF, | do hereunto set my
hand at Chicago, lllinais, this 23rd day of
September, 2022.

o O WN

Gandy K. Honden

TRUDY G. GORDON, CSR
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1 Veritext Legal Solutions 1 DEPOSITION REVIEW
1100 Superior Ave , CERTIFICATION OF WITNESS
2 Suite 1820 ASSIGNMENT REFERENCE NO: 5461190
Cleveland, Ohio 44114 3 CASE NAME: Aqua lllinais, Inc., v. lllinois Environmental
3 Phone: 216-523-1313 Protection Agency
4 DATE OF DEPOSITION: 9/21/2022
4 WITNESS NAME: Michael Roubitchek
September 23, 2022 5 In accordance with the Rules of Civil
5 Procedure, | have read the entire transcript of
To: Ms. Hanohano 6 my testimony or it has been read to me.
6 7 | have listed my changes on the attached
Case Name: Aquallllinais, Inc., v. Illinois Environmental Protection Errata Sheet,listing page and line numbers as
8 well asthe reason(s) for the change(s).
7 Agency 9 | request that these changes be entered
8 Veritext Reference Number: 5461190 as part of the record of my testimony.
9 Witness: Michael Roubitchek  Deposition Date: 9/21/2022 10
10 | have executed the Errata Sheet, as well
. . 11 asthis Certificate, and request and authorize
Dear Sir/Madam: that both be appended to the transcript of my
11 12 testimony and beincorporated therein.
12 Enclosed please find adeposition transcript. Please have the witness 13 : .
13 review the transcript and note any changes or corrections on the “ Date Michael Roubitchek
14 included errata sheet, indicating the page, line number, change, and Sworn to and subscribed before me. a
15 thereason for the change. Have the witness' signature notarized and 15 Notary Publicin and for the State and County,
16 forward the completed page(s) back to us at the Production address the referenced witness did personally appear
shown 16  and acknowledge that:
17 17 They have read the transcript;
i . . . They have listed al of their corrections
above, or email to production-midwest@veritext.com. 18 in the appended Errata Sheet;
18 They signed the foregoing Sworn
19 If the erratais not returned within thirty days of your receipt of 1 Statement; and i
20 this letter, the reading and signing will be deemed waived Their execution of this Siatement s of
’ . 20 their free act and deed.
21 21 I have affixed my name and official seal
Sincerely, 22 this day of , 20,
22 23 i
Production Department o Notary Public
23
24 NO NOTARY REQUIRED IN CA 25 Commission Expiration Date
Page 59 Page 61
1 DEPOSITION REVIEW 1 ERRATA SHEET
CERTIFICATION OF WITNESS
2 VERITEXT LEGAL SOLUTIONS MIDWEST
ASSIGNMENT REFERENCE NO: 5461190 2 ASSIGNMENT NO: 5461190
3 CASE NAME: Aqua lllinais, Inc., v. Illinois Environmental
Protection Agency 3 PAGE/LINE(S)/ CHANGE /REASON
DATE OF DEPOSITION: 9/21/2022 4
4 WITNESS NAME: Michael Roubitchek 5
5 In accordance with the Rules of Civil
Procedure, | have read the entire transcript of 6
6 my testimony or it has been read to me. 7
7 | have made no changes to the testimony
as transcribed by the court reporter. 8
8 9
9 Date Michael Roubitchek 10
10 Sworn to and subscribed before me, a 11
Notary Public in and for the State and County, 12
11 thereferenced witness did personally appear
and acknowledge that: 13
12 14
They have read the transcript; 15
13 They signed the foregoing Sworn
Statement; and 16
14 Their execution of this Statement is of 17
their free act and deed.
15 18
I have affixed my name and official seal 19
16
this day of ,20
17 20 Date Michael Roubitchek
- 21 SUBSCRIBED AND SWORN TO BEFORE ME THIS
18 Notary Public
19 22 DAY OF , 20
Commission Expiration Date 23
20 .
21 Notary Public
22 24
23
24 I . .
25 25 Commission Expiration Date
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