
LOWETRANSFER, INC. and
MARSHALL LOWE,

Co-Petitioners,

Dated:August27, 2003

BEFORE THE
ILLINOIS POLLUTION CONTROL BOARD

V.

COUNTYBOARD OF MCHENRY
COUNTY, ILLINOIS,

Respondent.

REcEIvED
CLERI<’S OFl~1cE
i4UG27 2003

STATE OF ILLINOIS
PoJ/utj~~~Control Board

)
)
)
)
)
)
)
)
)
)
)

NOTICE OF FILING

PCBNo. 03-221
(Pollution ControlBoard
SitingAppeal)

TO: SeeAttachedCertificateof Service

Pleasetakenoticethat on August27, 2003,we filed with the.Illinois Pollution Control
Boardan originalandninecopiesofthisNoticeof Filing, Responseofthe Village ofCary With
Respectto Co-Petitioners’Motion to Strike Village ofCary’s Brief andMotion for Sanctions
SubmittedasaPublicCommentto the extentRequiredby theBoardandRevisedBrief on
BehalfofAmicusCuriaeVillage ofCary,copiesofwhich areattachedandherebyservedupon
you.

PercyL. Angelo,Esq.
PatriciaF. Sharkey,Esq.
Kevin G. Deshamais,Esq.
MAYER, BROWN, ROWE & MAW LLP
190 S. LaSalleStreet
Chicago,Illinois 60603
(312)782-0600

VILLAGE OF CARY

By

THIS DOCUMENT HAS BEEN PRINTEDON RECYCLEDPAPER



CERTIFICATE OF SERVICE

PercyL. Angelo,an attorney,herebycertifiesthatacopyofthe foregoingNoticeof
Filing, ResponseoftheVillage ofCary With Respectto Co-Petitioners’Motion to StrikeVillage
of Cary’sBrief andMotion for SanctionsSubmittedasaPublic Commentto theextentRequired
by theBoardandRevisedBriefon BehalfofAmicus CuriaeVillage ofCarywas servedon the
personslisted belowby facsimileandby U.S. Mail, orby personaldeliveryin the caseof
HearingOfficer Halloran,on this 27thdayofAugust2003.

DavidW. McArdle CharlesF. Heisten
Zukowski, Rogers,Flood & McArdle HinshawandCulbertson
50 Virginia Street 100 ParkAvenue
CrystalLake,IL 60014 Rockford,IL 61105-1389

HearingOfficer
BradleyP. Halloran
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
Suite 11-500
100 WestRandolphStreet
Chicago,IL 60601

~cL~ng~~

PercyL. Angelo
Attorneyfor Village ofCary
Mayer,Brown,Rowe& Maw LLP
190 SouthLaSalleStreet
Chicago,Illinois 60603
312-782-0600

THIS DOCUMENTHAS BEEN PRINTEDON RECYCLEDPAPER



RECEIVED

BEFORE THE ILLINOIS POLLUTION CONTROL BOA1~W~OFFICE
AUG 272003

LOWETRANSFER, INC. and )
MARSHALL LOWE, ) STATE OFILLINOIS

) Pollution Control Board
Co-Petitioners, )

) PCBO3-221
vs. ) (Pollution ControlBoard

) Siting Appeal)
COUNTY BOARD OF MCHENRY )
COUNTY, ILLINOIS, )

)
Respondent. )

Responseof the Viiiag~of CaryWith Respectto Co-Petitioners’
Motion to Strike Village of Cary’sBrief and Motion for Sanctions

Submitted as a Public Comment to theExtent Required by the Board

Now comesamicuscuriae,theVillage ofCary (“Village” or “Cary”), by its attorneysand

providesthis responsewith respectto Co-Petitioners’Motion to StrikeVillage of Cary’sBrief

andMotion for Sanctions(“Lowe Motion”). To theextentthe BoarddeterminesthattheVillage

is notpermittedto directly respondto Co-Petitionersmotion directedagainsttheVillage brief

amicuscuriaeandrequestingsanctionsagainsttheVillage it is askedthattheBoardconsiderthis

documentas apublic commentin thismatter.

1) Caryhasobtaineda copyofCo-Petitioners’Motion to StrikeVillage ofCary’s

Brief andMotion for Sanctions.Eventhoughhis motion seekssanctionsagainsttheVillage and

seeksto strike its brief, theCo-Petitionersdid not serveit upontheVillage or otherwiseprovide

any noticeto theVillage, evenasa courtesy.

2) TheVillage, on behalfof its citizens,asksleaveto respondto theLowe Motion

by wayofthis responseand/orpublic comment. SincetheLowe motion relatessolely to the

Village’s brief, theVillage suggeststhatsucharesponseis appropriateunderthecircumstances,

andthat allowing theVillage to respondwouldpromotetheinterestsoffairness.
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3) Co-Petitionersmoveto strike theVillage’s briefasoverlong. TheVillage did not

intendto violateanyrequirementasto the lengthofthebriefbut understooditself to bein

compliancewith theinstructionsasto post-hearingfilings providedat thePollutionControl

Boardhearing.

4) Towardthecloseof thehearingin this matter,theHearingOfficer consultedoff

the recordwith theattorneysfor thepartiesasto thebriefingprocessandtheni~ivitedthe

attorneyfor theVillage ofCary to join thosediscussions,explainingthathehadpreviously

discussedthoseissueswith thepartiesin statusconferences.Heprovidedaschedulefor briefing

which madetheparties’mainbriefs dueAugust22, aFriday, andthebriefoftheVillage ofCary,

aswell aspublic comment,duethefollowing Monday. Replybriefs for thepartieswerenot to

be dueuntil the,endoftheweekofAugust25, later extendedto September2, 2003. Therewas

no discussionoftherequiredlengthofthebriefs. After theproceedingswentbackon therecord,

theHearingOfficer announcedthebriefing andpublic commentprocess.Againtherewas no

discussionoftherequiredlengthofbriefs orpublic comments.

5) Co-Petitioners’briefwassentby delivery serviceto theVillage of Cary,not

arrivingMonday,August25, thesameday Cary’sresponsewasdue.

6) Despitethevery limited time to respond,Cary filed its briefon time (overnighting

copiesto attorneysfor theCo-PetitionersandtheCounty).

7) As theBoardis aware,therecordin this matteris almost4000pageslong,

encompassingelevenvery long daysof testimonyandnumerouswitnessespresentedby

Co-Petitionersandobjectors.TheVillage of Carywasthemostactiveparticipantbeforethe

County,attendingthroughoutthehearing,presentingfive ofthesix expertwitnessesfor
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objectorsandbecomingfully familiarwith thevoluminousrecord. Thecitizensandother

objectorshavereliedon theparticipationof theVillage to keeptheminformedandto addressthe

issuesof commoninterest.

8) Co-Petitionershaveappealedunderthemanifestweightoftheevidencestandard

asto fourcriteriaon which theapplicationwasdenied(criteria2, 3 and5 aswell asthe

unnumberedexperiencecriterion)aswell asseveraladditionalmatters.Thenumerousmatters

underappealaswell asthevoluminousrecordmakeit extremelydifficult to discusstheissues

involved andprovidetherecordsupportdesiredin severelylimited space.Co-Petitionershave

suggestedon numerousoccasionsthatobjectorshavemade,aremakingor will makearguments

outsidetherecord. This is not correct. The Village is very satisfiedto rely’ on thevery strong

recordassembledby theCounty,andhasbelievedit desirableto demonstratethatrecordsupport,

not only to supporttheCountydecision,butalso to assisttheBoardin dealingwith the

voluminousrecord. This is especiallysowheretheVillage is thesole objectorparticipating

formally asamicuscuriae,in which role it hastriedto addressfor thebenefit oftheBoardthe

evidencepresentedby citizensandotherobjectorsin therecordbelow.

9) TheCo-Petitioners’briefing ofthisrecordmayencompassup to 100 pages,

includingits main briefof 50 pagesand its reply brief,presumablyalsoof 50 pages. The

Co-Petitionersseeksto limit theVillage’s briefto 20 pages. This is very one-sided.It is very

difficult, indeedtheVillage respectfullysuggeststhat it is notpossible,to dealwith the multiple

issuesraisedby Co-PetitionersandtheCountyrecordin 20 pages.
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10) TheVillage ofCaryhadno intentionof violatingtheBoard’srequirementsor the

instructionsoftheHearingOfficer, but simplydid notunderstandthat in light of therecordand

issuespresented,thatits post-hearingfiling wasto be limited to 20 pages.

11) In light ofthemultiple challengesraisedby Co-Petitionersandinherent

complexitiesof thevoluminousrecord,theVillage ofCarybelievesthatits briefwill be helpful

to theBoardin consideringtheissuesin this case,andrespectfullyrequeststhattheBoardaccept

the Village’sbrief asfiled. Alternatively,shouldtheBoardchoosenot to accepttheVillage’s

briefasfiled, in orderto preserveits right, onbehalfof its citizens,to providean argumentand

recordsummaryoftheCountyproceedings,andto assistthis Boardin its considerationofthe

issues,Caryhaspreparedarevisedbriefof32 pagesand seeksleaveof theBoardand/orthe

HearingOfficer to file suchrevisedbrief Despitesubstantialefforts it hasnot beenpossiblefor

theVillage to limit its discussionfurtherwithout sacrificingissuesofwhich it believesthis

Boardshouldbe apprised.

12) Suchfiling should causeno prejudiceto theCo-Petitioners.No newmaterialhas

beenaddedandtheApplicanthashadCary’sfull argumentsinceat leastAugust26, oneweek

priorto thefiling datefor its Reply. A copyofthisrevisedbriefis beingsentby facsimileto Co-

Petitioners’attorneywith this document.

13) Accordingly,theVillage ofCary,askstheBoard and/ortheHearingOfficer to

accepttheBriefof theVillage asfiled August25, 2003. Alternatively, theVillage asksleaveof

theHearingOfficerand/orthe Boardto file theattachedRevisedBrief on BehalfofAmicus

CuriaeVillage of Caryof 32 pagesinstanter.To theextendtheBoardand/orHearingOfficer

orderthat Cary’sRevisedBrief be filed, CaryasksthattheAppendicesto its originalbrief,
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which in severalcasesarecolorreproductions,be acceptedasappendicesto its RevisedBrief. If

desiredby theBoard,Carywill file additionalcopiesof its RevisedBriefwith theAppendices

attached.

14) Applicant seekssanctionsagainsttheVillage ofCarybut hasnot seenfit to serve

orotherwiseprovideCaryevenwith acourtesycopyofits motion. While entirelyunfair, it is

alsoinappropriateto sanctionaparticipantin amannerwhich is essentiallyex parte.

15) TheVillage intendedno disrespectto theBoardandits rulesor to Co-Petitioners

by its filing. Indeed,its primarygoalwasto provideasummaryoftherecordasto theissues

underreview,for thebenefitofthe Board,andalsoto lay to restany concernsthat the arguments

oftheobjectorsandcitizensin this casewereoutsidetherecord. While Co-Petitionersseek

sanctions,thereis no harmorprejudiceto Co-Petitionerswhich, in fact,havebeenprovideda

moreextensiveexampleof supportingevidenceandhavehad,andwill havein comparisonto the

minimal timeaccordedtheVillage of Cary, agenerousamountoftime to respond.

RespectfullySubmitted,

TheVillage ofCary

Dated: August27, 2003 By _______________________
Oneof i s Attorneys

PercyL. Angelo
PatriciaF. Sharkey
Kevin G. Desharnais
Mayer, Brown, Rowe& Maw, LLP
190 S. LaSalleStreet
Chicago,IL 60603-3441
(312) 782-0600
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER,INC. and )
MARSHALL LOWE, )

)
Co-Petitioners, ) I ~l130

) PCBO3-221 ‘‘ OIS
vs. ) (Pollution Control~ O~~ Board

) SitingAppeal) pü1IutI~Co
COUNTY BOARD OF MCHENRY )
COUNTY, ILLiNOIS, )

)
Respondent. )

RevisedBrief on Behalf ofAmicus Curiae Village of Cary

TheVillage of Cary is adjacentto theproposedLowe TransferStationandparticipated

activelyasapartyobjectorbeforetheMcHenryCountySiting Committee. During the

elevendaysofhearingGaryandtheotherobjectorspresentedsix expertwitnessesin opposition

to theproposedsiting. Cary appreciatestheopportunityto participateasamicuscuriaebefore

thePollution ControlBoard(“PCB” or “Board”), andprovidedastatementthroughits Acting

MayorSteveLamal in theBoard’shearingin thiscase. Garystronglysupportsthedenialof

siting by theMcHenryCountyBoard. Its discussionbelowreliesentirelyonthe recordmade

beforetheCountyasto thecriteriawhichtheCounty foundhad notbeenmet, andalthoughthe

standardfor reviewis whethertheCounty’sdecisionis againstthemanifestweightof the

evidence,in fact,basedon theassembledrecord,theCounty couldnot havereachedanyresult

otherthanto denysiting.

TheVillage ofGarybriefwill addresstheLowe claimsthattheCounty’s decisionbelow

is againstthemanifestweightof theevidence,that therecordfails to showanybasisfor the

Countydecisionandthat the CountyimproperlyconsideredtheexperienceoftheApplicant.

Paragraphs4(a), (c) and (d) oftheLowe Petition. Fortheadditional Lowe claimsregardingthe

host feeand thecomplianceoftheCountydecisionwith Countyrules,Paragraph4(a) and(e) of
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theLowe Petition,aswell asfor its discussionof themanifestweightoftheevidencestandardof

review,Cary relieson andsupportsthebriefsubmittedon behalfofMcHenryCounty.’

I. The ExpertsPresentedby ObjectorsWere Well Qualified, Credible, And On Many
DispositivePoints Their Opinions Were Unchallenged

In his main brief Mr. Lowe includesadiscussionoftheexpertswho testified,a

discussionwhich is very one-sided.Seee.g. Lowe Br. 8 et seq. This, ofcourse,is not the whole

story, andtheBoardis referredto therecordbelowfor thefull descriptionof thequalificationsof

objectors’experts.A summaryof theevidenceconcerningthesequalificationsis providedin

Attachment1 to this Brief Objectors’expertsarehighly qualified.

Theobjectors’expertsarepracticingprofessionals,not professionaltestifyingexperts.

Farfrom a liability, theCountyBoardmemberswereentitled to givetheirviewsaddedweightas

aresult. TheCounty wasentitled to considerthisorientationwheretherewasaconflict in the

evidence.

TheCountywasalso entitledto considerinconsistenciesin theexperts’testimony.

Mr. Lowe makesmuchof Mr. Gordon’srole in teachingacourseon transferstationsand

preparingcertainmanuals.At hearingMr. Lowe’s attorneyobjectedto considerationofthose

samemanuals.Seee.g.Tr. 5-7, C00181.2 Mr. Lowe andhis witnessMr. Gordonalsoobjected

whenit wasshownthatthemanualsareinconsistentwith Mr. Gordon’sdesignandoperating

planfor the Lowestation. Seee.g.Tr. 56-57,69-70,72-76,C00181;App. Ex. 8, pp. 7-24, 10-

21, C00238;App. Ex. 10, pp. 36-37,C00240(manualrecommendationsfor high daily volumes

ofwashwaterfor cleanliness,vectormanagementandregulatoryc.ompliance,ratherthan

TheLowe Petitionalso claimsthat “the recordfails to show any basisfor the CountyBoard’sdecision.”

Paragraph4(d). The LowePetitiondoesnot explainwhatthis meansand it misstatestheapplicablelegal standard
which is “manifestweight of theevidence.” As discussedbelowthis claim is also evidently wrong.
2 Transcriptreferencesbeforethe CountyCommitteeare cited Tr. —, followedby thedesignationfor that

volumefoundin the Index of Record. Referencestothetranscriptof thePCBhearingheldAugust 14, 2003,will be
PCB Tr.
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washingonceperweekasproposedby Mr. Gordon);Tr. 45-46,52, COOl82; App. Ex. 10, p. 43,

C00240(manualrecommendationto orienttransferbuilding with its closedsideto theprevailing

windsto controllitter andodors. Mr. Gordondid just theopposite,leavingtheusuallyopenside

to thewest,facingtheMcHenryCountyConservationDistrict Hollowsconservationarea

(“MCCD” or “Hollows”), to thewest). Mr. Lowe mayarguethat themanualsareoverly

conservative,but theCountyBoardmemberswereentitled to concludethatMr. Gordon’s design

wasnot asconservativeor stateof theart ashe claimed,andto rely moreheavily on thecontrary

opinionsofobjectors’experts.

Finally, on manyimportantpoints,therewasno disagreementbetweentheexperts.As

discussedbelow,no onechallengedMr. Larry Thomas’testimonyfor objectorsasto the

movementofshallowgroundwaterswiftly offsite to LakePlote,LakeAtwood,LakeKillamey

andcertain“high quality” and“irreplaceable”areawetlands.Noone challengedMr. Nickodem’s

testimonyofonsitespills or leakswhich canget into stormwater.No one questionedthat the site

wouldhaveodors,litter andnoise. No onequestionedMr. AndrewNickodem’sAuto Turn

programshowinglargertransfertrailerscan’t maketheturnsonsite.No onequestioned,indeed

Mr. Lowe’s own datashowit, thattheonly ownedresidentialareain thestatenearatransfer

stationhasmanyhomesshowingnegativeor minimal appreciation,under1%,despitean area

normof 5-6%. TheCountywasentitled to look at theseareasofagreementand find that,with

everythingelsepresented,theyprovidedstrongsupportfor denial.

II. The Record Is Clear That theFacility Is Not Located, Designedor ProposedTo Be
Operated SoAs To Protect The Public Health, Safetyand Welfare

Criterion 2 of Section39.2 requiresthatthefacility be located,designedandproposedto

beoperatedto protectthepublic health,safetyandwelfare. Mr. Lowe devotedalmost no time to

this issueat thePCBhearingotherthanto arguethattheproposedsitewaszonedindustrial,as if
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that answeredeverypossiblequestion. In fact,theexpertspresentedby objectors,expertsin

transferstationdesignandoperation,groundwaterandsurfacewater,demonstratedserious

environmentalrisksposedby thesite location,its design,andits operatingplan.3

A. The ProposedSite ThreatensGroundwater, Lake Plote,Lake Atwood, Lake
Killarney and High Quality Wetlands

Becauseofthesite’s locationnearseveralsensitiveusesandtheLoweproposalto usean

infiltration chamberto handlestormwaterflows, thegroundwateratthis site is especially

vulnerable.The Village ofGary’sgroundwaterexpert,Larry Thomasfrom Baxter& Woodman,

anengineerwith extensivepracticein hydrogeologyin thearea,testifiedto thegroundwater

concernsat thesite,Tr. 6-59,C00l88;Tr. 5-12,C00l89;GaryEx. 2, COO326,expandingon some

misleadinglyvagueandwholly inadequatedescriptionsin theapplication. SeeVol. 1, 2-4,

C00001;Vol. 2, App. A, C00002. Withoutprovidinga groundwaterflow map,theapplication

saysthatgroundwaterflows from thesite to a lakeon theMCCD Hollowsconservationarea,

which it fails to name. Mr. Thomastestifiedthat shallowgroundwaterfrom thesite flows from the

siteto thenorth andnortheastto LakePloteon theneighboringPloteproperty,thento Lake

Atwood on theMCCD propertyandthento wetlandsnortheastofthesite. To theextentthe

groundwaterreachingLakeAtwoodexitsassurfacewater,it flows to LakeKillarney. All ofthese

sensitivewaterbodiesarein closeproximity to thesite. Thegroundwaterflow is relatively rapid,

56 to 120 feetperday.Tr. 25, C00181. This testimonywasnot disputed.See.e.g.Tr. 87, C00186.

Unfortunately,theusesimpactedby thesitegroundwaterarehighly sensitive. The

significanceof LakesPlote,Atwood and Killarney areself-evidentand it is irresponsiblefor the

In manyrespectstheevidencesupportingthe County’sfindingson criteria2 and 5 will overlap,e.g.the
natureofthe sitewill necessitatecertainelementsin theplan of operationsand theplanof operationswill directly
addressboth criteria 2 and 5. To avoidrepetition,thediscussionof criterion 2 is incorporatedin the discussionof
criterion 5, and viceversa.
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applicationnot to discussthem. (Cary Ex. 5, C00334& C0O334A,attachedheretoas

AppendixA, is asiteaerial showingthesiteandthesurroundinguses,includingthe lakesand

wetlands).Especiallyserious,however,is thefailure to discusstheimpactedwetlands.Mr.

Lowe’s consultantstestifiedtherewereno wetlandsonsite,butdid not addressoffsite impacted

wetlands. Tr. 138, COO178. TheLoweapplication,however,includesa letterfrom theU.S. Fish

& Wildlife Servicenotingthepresenceof “high quality,” “unmitigatable” and“irreplaceable”

wetlandsdesignatedL-72, in the sitevicinity. Vol. I, 2-21, C00001,seeAppendixB, attached

hereto.4Unaccountably,Lowe’s applicationdid not providethelocationsofthosewetlands,Tr.

32-34,COO181, 50 theVillage ofGaryobtainedandprovidedtheapplicablemap for therecord.

Themappedwetlands,designatedL-72, areimmediatelynorthandeastofthe site,directly

downgradientof thesiteanddirectly at risk from sitegroundwaterandothersiteactivities. Gary

Ex. 14, CO0394.TheCountyrecordfully supportstheconclusion,indeedthe recorddemandsit,

thatthesiteposesan immediatethreatto groundwaterandsurfacewaters,including irreplaceable

wetlands,whichtheApplicanthadsoughtto obscureby leavinghis applicationincomplete. Mr.

Thomas’testimonyconcerningshallowsitegroundwaterwasundisputed,and,indeed,Mr. Lowe

barelytoucheson theseissuesin hismain brief Thefailureto addresstheseissuesin the

applicationraisesseriousconcernsaboutthecredibility of theconsultantswho preparedthe

Lowe application. (For Mr. Thomas’additionaltestimonyaboutdeepergroundwaterbeneaththe

ThestandardFish& Wildlife ServiceEndangeredSpeciesAct clearanceletteridentifiedthepresenceor
absenceof endangeredspecies.It specificallycautionedthat it did notprovideclearancewith regardto possible
impact on thesewetlandsdueto contaminatedgroundwaterflows. With regardto wetlandL-72 the lettersaid:
“ADID site#L 72 is a high qualityhabitatwetlandwhich is considered“irreplaceable”andunmitigatablebasedon
thefactthat the complexbiologicalsystemsand functionsthat this sitesupportscannotbesuccessfullyrecreated
within a reasonabletime frameusingexistingrestorationor creationmethods.This site is designateda McHenry
CountyNaturalArea Inventory. In addition, this ADID site exhibitshighwaterqualityvaluesfor
shoreline/streambankstabilizationand stormwaterstorage.”As Mr. Nickodempointedout, evenwithout
contaminationyou canimpact a wetlandjustby changingtheflow to it. Tr. 19-20,C002I4.
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Tiskilwa Till andits flow towardtheVillage of Garymunicipalwells, seethereferencesat

AttachmentI, Item2).

Therewasalsogeneralagreementthatthetwo downgradientmonitoringwells proposed

by Mr. Lowe would monitor only thetopof theshallowaquifer,missingcontaminantssuchas

solventsandpesticideswhichareheavierthanwaterandknownas“sinkers.” Tr. 36-39,

COOI8O; Tr. 34-37,C0O187;Tr. 51-52, COOI87;Tr. 47, COO189.5 And Mr. Lowe’s consultants

testifiedtheydid notknow whethertheywould in fact be monitoringfor thekinds of

contaminantsactuallyfoundin municipalwastes.Tr. 41-43,COO181.

Thegroundwateris at specialrisk attheLowe sitebecauseofthestormwatersystem

Mr. Lowe hasproposed.Thestormwaterinfiltration systemproposedfor thesiteis designedto

inject stormwaterinto thegroundandthegroundwaterwithoutprovisionfor sealingoff spills or

possiblecontamination.Thereis no questionthatagarbagetransferstationcanput contaminants

in its stormwater— from spills, from brokenhydrauliclines, from trucksdrippingengineoil and

from liquids from thewastewhich is trackedout ofthetipping floor, dripsoff trucks,or is

formedwhenstormwatercomesin contactwith wasteson thetransferstationramps. Tr. 84-85,

COOI8I; Tr. 29-30,CO0184;Tr. 58-60,C0O216;Tr. 14, COO217. Suchcontactwater,which is

consideredleachate,Tr. 48-49,COO181,caneasilyincludehazardouswastes.TheCounty’sown

figuresshowthat 4080 lbs. ofsuchhazardouswastes,(.34%of thewasteloadof600tonsper

day) will passthroughthesiteeachday. Tr. 3 3-34,COOl87. UsingLowe’sproposedinfiltration

system,anycontaminatedflows would go directlyto groundwater.6

The Lowe witnessalso agreedthat it is usualwhenmonitoringgroundwaterto put in an upgradientand
downgradientwell. TheLoweapplicationcallsonly for downgradientwells. Tr. 84, COO 199.
6 Mr. Lowe’sbrief statescryptically that Mr. Thomas’referencesto hazardouswastewerein error. LoweBr.

10. This is not correct. Mr. Thomasreferredto theCountydatain Lowe’sapplicationas to theamountofhazardous
wastein theCountywastestreamwhich would passthroughthe transferstation. While muchofthis materialmay

(cont’d)
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Theevidenceasto spills, leaks,trackingofleachateandcontaminatedstormwaterwas

supportedby thetestimonyofGary’sexpertwitness,AndrewNickodem,anengineerwith Earth

Techwho designstransferstationsandhasactuallyrun transferstations,publicationsprepared

by Mr. Lowe’s ownexperts,by MarshallLowe himself, andby thewitnesseswhovisited transfer

stationsandthevideooftransferstationoperationspresentedathearing.Seee.g. discussion

above,aswell asTr. 12-14,COO21O;Tr. 9-56,COO215;GaryExs.26-27and37, COO421-422

andC00463.

Oncein thestormwatersystemmostcontaminantswill movedirectlyto thegroundwater.

Oils andgasoline,which arelighter thanwater,maybetrappedby thecatchbasins. All other

contaminantsheavierthanwater(manysolvents),or dissolvedin water,will passright through

thecatchbasinsandinto thegroundwater.Thereis no capabilityto valveoff a spill or to catcha

contaminantfor testingbeforeit goesto groundwater,Tr. 82-83,GOOI8I. 0

Why did Mr. Lowe’s consultantsdesignsuchahorrendoussystem?Basicallyit appears

theinfiltration systemwaschosenbecausethesite is notbig enoughto haveamorecommon

stormwaterdetention basin. While suchinfiltration systemsarerelativelynew,andMr. Lowe

hasneverrun one,hecommentedthat landfor detentionbasinsis soexpensivenow thatan

infiltration system,which canbeput underaparkinglot orelsewhereunderground,is more

attractive. Tr. 16, 18, GOO2OI. More attractiveperhapsif you don’t considerthepotentialfor

groundwaterdamagefrom onsitewastes.

(... cont’d)

behouseholdhazardouswaste,suchaspaint thinner,cleaningproductsor nail polish remover,and thusnotRCRA
regulatedhazardouswaste,it neverthelessis hazardouswastewith the samechemicalpropertiesasregulated
hazardouswasteandposesthesamethreatto groundwaterif spilled or leaked. ThatMr. Lowemay nothavethe
experienceto appreciatethis risk is oneof the issuesthe Countywasentitled to consider. SeeSectionV below.
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Mr. Lowe’s recordon stormwatermanagementis not strong. Mr. Lowe’sstormwater

from his currentsite is beingdischargedto theHollowsconservationarea. It is not disclosedin

theapplicationbut it wastestifiedathearingthatrunoffon theaccessroadto thesitewould also

go to the existingLowe Enterprisespropertyandthenby Lowe’s existing stormwaterpipeto the

Hollows. Tr. 41, COO186. This meansdrippingleachatefrom garbagetruckson the long access

roadwill bedischargedto theHollows. For anumberofthereasonsdescribed,theMcHenry

CountyConservationDistrict votedto opposetheLowe siting. Their resolutionwasin the

recordbelowat CO4057-7235,App. 11, and is attachedheretoasAppendixC.

Mr. Lowe’stransferstationis designedandproposedto be operatedusinganuntried

storniwatersystemat an unusuallysmall sitewhich will infiltrate contaminatedstormwater

directlyinto groundwatersmovingrapidlytowardvery sensitivegroundwater,surfacewaterand

wetlanduses. And this systemis to be run by an individual with no experienceandno sensitivity

for environmentalcompliance. Seediscussionbelowat SectionV. TheCountyBoard’sdecision

to deny theapplicationon the Section2 criteria is fully justified, and in fact is required,by the

groundwaterand surfacewaterconcernsalone.

B. The ProposedSiteThreatensIts NeighborsWith Odors, Litter, Dust, Diesel
Emissions,Noiseand Vectors

Therewaswidespreadagreement,includingagreementby Mr. Lowe, thattransfer

stationswill havegarbageodorsthat extendoffsite. Seee.g.Tr. 57-59,C00183;Tr. 24, COO2O1;

Tr. 35, C00202. Therewill alsobe dustand dieselemissions.Seee.g.Tr. 62, COO18O. With the

MCCD HollowspropertyandthePlotepropertyrightnext door,the existingBrightOaks

subdivisiononly 1300feetaway,andno room onsiteto provideabuffer for odorsto disperse,

theCounty’sdenial of siting basedon criteria 2 couldalsohaverestedon the issueofodors

alone, Indeedthestatutesaysthat underthebestof circumstances,e.g.with an adequatebuffer
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zone,transferstationscan’tbecloserthan 1000feetto residentialareasandconstructionand

demolitiondebrisrecyclingcan’tbe closerthan 1320 feet. Seee.g.415 ILCS 5/~21(w),22.38.

TheLowe applicationpresentsanythingbut thebestof circumstances.

A manualpreparedby oneof Lowe’s witnessesfor the SolidWasteAssociationofNorth

America (“SWANA”), App. Ex. 8, pp. 43-44,COO238,recommendssetbacksfrom neighboring

areas,with downwindneighbors(thePlotepropertyand Bright Oaksaredownwind)needing

greatersetbacks.A USEPA manualrecommendsfacingthe blanksideofthetransferbuilding to

theprevailingwind to provideprotection,arecommendationMr. Lowe’s consultantsdid not

follow becausethe openside oftheirbuilding facesto the westtowardtheadjacentHollows.

App. Ex. 10, p. 43, C0O240.7 The siteis simply too closeto otheruses.

Mr. Lowe andhis consultantsprovidedabsolutelyno evidenceon air quality impactsto

thesiteneighbors.No analysisof odors. No considerationof diesel emissionsfrom waiting

trucks. Tr. 25-30,COO182. Board MemberKoehler specifically askedat thehearing if the

Applicant wasgoingto provide suchdata. Tr. 16, COO187. Air quality canbe measured,diesel

emissionscanbe identifiedandmodeled. This wasnot done.

Mr. Lowealso agreedthatnoisecould be an issue,Tr. 24, COOl82, but failedto addressit

exceptto arguethatthebuilding orientation(closedto thenortheast),plantings,andthe useof

rampswhichwould keeptransfertrucksunderbermlevelsat somepoints wouldhelpmitigate

Mr. Lowe’s attitudetowardtheseSWANA and USEPAmanualsandonewritten for DuPageCountywas
highly unusual. After markingthemas Applicant’s exhibitsand offering them to theCommittee,App. Exs. 8, 9 and
10,CO0238,C00239,C00240,Mr. Lowe’s attorneysoughtto preventany attemptsto referto thesemanuals,written
andeditedby Mr. Lowe’s witness,Mr. Gordon,for thepurposeof showingthat theyendorseda moreprotective
approachthan that offeredby Mr. Lowe. Seee.g.Tr. 5-7, 53-56,COO18I. Mr. Gordon’sattemptsto distinguish
whathe hassaidfor USEPA, for theCountyof DuPageand for SWANA from what hedid at theLowesite (saying
essentiallythatsmartpeopledon’t haveto follow the publishedstandards),seee.g.Tr. 8-9, C00181,aredeeply
troublingand could havebeenconsideredby theCounty in weighingthecredibility of Mr. Gordon’swork and
testimony. Bottom line, themanualsrecognizethe needfor setbacksandbuffers. Mr. Lowe hasn’tprovidedthem.
He can’t. He doesn’thaveroom.
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noiseimpactsto usesto the east,suchasBright Oaks. Therecordshows,however,that the

exhaustpipesfrom semitractorswill extendup abovethebermsandthattrucktraffic, including

backupalarms,will takeplaceoutsidethebuilding. Ofcourse,thebuilding orientationwill also

do nothingto helporprotecttheMCCD Hollows conservationarea,which will directly facethe

longlengthoftheaccessroadaswell astheopensideofthetransferstation. Tr. 71-73,CO0221;

Tr.23,COO182.8

Finally, it is clearthatlitter is aproblemattransferstationsites. While Mr. Lowe’s

consultantssaidtheywould initially recommendlitter pickupefforts in BrightOaks,at leastuntil it

wasclearthat thesubdivisionwould not be impacted,Mr. Lowe rejectedthatidea. Sofar thesole

agreementin his applicationis to havehis limited staffpick up litter alongRoute14, avery

minimal commitmentin light of theproximity to theHollows, thePlotepropertyandBright Oaks.

C. Mr. Lowe’s Only Argument For SiteSuitability RestsOn Its Industrial
Zoning Even Though the Standard ofSection39.2(u)Is Much Broader

Mr. Lowe’s consultantnamedtwo key itemsmaking the site favorable from the

standpointof protection ofpublic health, safetyand welfare — thoseitemsbeingthe accessto

major roadways and the location in an industrial zone. Notably,he saidnothingabout

environmentalconcerns. Tr. 136, COO 178. No testimonywasprovidedthat this is a goodsite

environmentally. InsteadMr. Lowe’s consultantstestifiedthatthesitewasalreadyselectedby

Mr. Lowe beforetheywerehired. Tr. 53, G0O182.9

~ Mr. Loweproduceda reportby a noiseconsultantaspartof hispublic commentafterthehearingwasclosedand

whentherewasno opportunityfor cross-examination,CO3993-4031. This turnedout to beapattern. Seee.g.the
public commenton Mr. Lowe’s legalcompliance,discussedbelowat SectionV. Even without cross-examination,
however, thispublic commentshowssubstantialnoise levelsfromtheproposedoperations,closeto thestatelimits
for backupalarmsatBright Oaks,1300 feetaway. Thereis ~p estimateofnoise impactsfor themuchcloser
HollowsConservationAreaor thePlotepropertyandtheimplicationmustbe that noise levels from equipmentand
backupalarmswill violatestatestandardsat thoselocations.

Oddly,Mr. Lowe’sbriefcomplainsthat Caryresolvedto opposethetransferstationbeforehiring its
experts. LoweBr. at 1. Thesituationsarehardlycomparable.Caryhadthe benefitof its own planningexperience,

(cont’d)
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Mr. Lowe hasarguedthatundertheapplicablezoningthesitecouldhaveanasphalt

concretefacility, ameatpackingplant,arenderingplant,aslaughterhouse,fertilizer products,

smelting,asawmill, atrucking terminalandsoon. PCBTr. 23; Lowe Br. 27. Puttingasidethe

obvious,thatat2.64 acresthe sitewould alsobe too small for mostof theusesthreatenedby

Mr. Lowe,as indeedit is too small for atransferstation, it is submittedthatMr. Lowe is missing

thepoint. First, theEnvironmentalProtectionAct assumesthatthedecisionof the CountyBoard

will considerawider rangeof environmentaland safetyconcernsthatthosetraditionally

encompassedby local zoning,including surfaceandgroundwaterquality andair quality.

Industrialzoningdoesnot answerthe questionsmandatedby Section39.2 of theAct, as to which

the County’sdecisionis supportedby unrebuttedevidencein the record. Second,consistentwith

his overall attitudetowardenvironmentalcompliance,discussedat SectionV below,Mr. Lowe’s

argumentassumesthathe wouldbe ableto operatethe uses’listedwithout anyconsiderationfor

their environmentalimpacts. Indeed,Mr. Lowe’s attorney,Mr. McArdle soughtto bar any

discussionof zoningoperationalandperformancestandardsfrom theCountyhearing,even

thoughhis entire argumentrestson theproperty’szoning. Seee.g.Tr. 71-72,COO2O7. In fact,

localzoningrulesaswell asPollution Control Boardrulesandthe EnvironmentalProtectionAct

itself imposestandardsto preventthoselistedusesfrom beingaburdento the neighborhood.

For example,underMcHenry Countyrequirements,if usedfor anyof theusesreferencedby Mr.

Lowe,the site would requirea 100 foot setbackfrom anyresidentialuseaswell asscreeningand

otherprotections.McHenry CountyZoning Ordinance,GaryEx. 56,pp. 937 and947, C0O884.

TheEnvironmentalProtectionAct, of course,imposesadditionalrequirements.Industrial

(... cont’d)

its own ComprehensivePlanwhich was inconsistentwith theLoweproposaland its intimatefamiliarity with the
areaby which to evaluatetheacceptabilityoftheLoweproposal.
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zoning,if relevant,is meaningfulonly in thecontextof theimpactsthat zoningwould permit and

thoseimpactsare limited by thesetbacksandbuffersandperformancestandardswhich

Mr. Lowe soughtto exclude. Weare longpasttheera,if it everexisted,whenyou coulddo

whateveryouwantedwith yourpropertywithout regardto yourneighborsoryourcommunity.

Industrialzoningis not a licenseto pollute. If it were so, therewould havebeennoneedfor the

EnvironmentalProtectionAct in thefirst place.

D. Mr. Lowe’s Argument That Certain Elements ofHis Design and Operating
Plan Would Mitigate ConcernsRegarding His Location Is Unavailing

At the PGB hearing,Mr. Lowe attemptedto argue,apparentlywith respectto both

criteria 2 and 5, that certainproposeddesignandoperatingfeatureswerestateoftheart and

would mitigate any problems with the site location. PCB Tr. 34. He proceededby trying to

comparetheseallegedlydesirablemeasuresto featuresproposedby theVillage of Gary’switness

AndrewNickodemfor theWoodlandfacility in KaneCounty, afacility for whichsiting hasbeen

denied. By selectionMr. McArdle arguedthatthe Lowe featureswereasgoodor betterthanthe

Woodlandfeatures,but thewholerecorddoesnotbearhim out. For reasonof space,the Board

mustbe referredto the summaryof the testimonyon this point in Attachment1, Item 3, but the

contrastis striking betweenMr. Nickodern’sdesigns,with largersites,pavedandcurbedsites,

valvedcatchbasinsto isolatespills,detentionponds,sprinklersystems,watersupplies,tollway

typenoisebarriersandadequatebuffersandMr. Lowe’s site with no curbing,gravelsite areas,

“vegetativewaterways,”an infiltration systemwithout mechanismsfor isolatingspills,aburning

pit andsensitiveareassuchas the Hollows, the PlotepropertyandBright Oaksnextdoor or

within 1346 feet.

Lowe doeshaveaconcretebuilding with a liner underthebuilding alone. Lowe hasto

rely on luck for anyaccidents,leaks,spills or drips which happenanywhereelseon the site, even
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on therampsto andfrom thetransferbuilding, whichhis infiltration systemwill sendstraightto

groundwater.’°TheCountycouldhavereadily determined,andobviouslydid, thatthe lined

concretetransferbuilding did not overcomethebadsite or theotherseriousrisksofthesite

designandoperationplan.

Mr. Lowe claimsthat CountyBoardmemberscommentedthathis designwasstateofthe

art andoverdesigned.Lowe Br. 11. Thetwo commentsquotedoccurredearlyon thethird day

ofhearing,beforeany of objectors’testimony. Significantly, thetwo Boardmembersmadethe

commentsin light oftheirconcernsthatthe Lowe protectionswerenot broadenough,

foreshadowingthevery pointsmadelaterby theobjectors. CommitteeChairBreweraskedif the

barrierkind of protectionprovidedby the liner couldn’tbe extendedto moreofthesite. Tr. 65,

CO0186. In light ofLowe’s testimonythat he wasprovidingan overdesignedfacility, Board

MemberKoehieraskedwhy the Lowe expertscouldnot providegood informationon odorsand

noise. Tr. 16, C0O187. Clearly,theCommitteememberswerepayingcloseattentionto these

issuesand decidedthemagainstMr. Lowe whentheyhadthewhole record,including the

testimonyofGary’sexperts,beforethem.

Mr. Lowe’sbriefmakesfrequentreferencesto his claimsthathis facility exceeds

standards,is stateoftheart, is overengineered,or frequentlyis “extraordinary” (underliningin

original). Thereareno Illinois regulationsfor transferstationdesignsotheonly basesfor these

statementsis thecontradictedtestimonyofthe Lowe expertsandMr. Lowe’s hyperbole.

Lowe’s attorneyarguedatthe PCBhearingthat theamenitiesor mitigatingelementsto be providedby
Mr. Lowein hisdesignwere essentiallyeight: theconcretebuilding,thegeomembraneliner underthe transfer
building,themonitoringwells, the longentranceroadforqueuing,indoor tarping,indoorscales,thefire pit, andthe
factof undergroundloading. PCBTr. 45. In additionto thepoints above,Cary’switnesspointedout that severalof
Lowe’sdesignfeatureswere eithernot advantageous(indoorscales,undergroundloadingandradiationdetection)or
were dangerous(indoortaping andundergroundloadingwithout adequateroom to turn on therampcomingout).

1—,
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Mr. Lowe makesup standardsfor irrelevantmattersandclaimsto exceedthem,but

leavesimportantissuesunaddressed.As Mr. Helstenforthe Countypointed outat thePCB

hearing,Mr. Lowe’s attorneyarguedby picking out nuggetsof informationhereandtherein the

record,hopingno onewould noticethemanyelementsofcontrarydatawhichtherecordalso

contained. As notedabove,in manyrespectshis “nuggets”weremisstatementsoftherecord,but

in any eventit is therecordasawholewhichmustbe consideredandMr. Lowe mustshowthat

theCounty’sdecisionwasagainstthemanifestweight oftheevidence.

III. The Lowe Transfer Station Is Not Located SoAs To Minimize Incompatibility With
The Character Of The Surrounding Area Or To Minimize The Effect On The Value
Of The Surrounding Property

In supportofhis argumenton criterion3, Mr. Lowe atthePCBhearingrelied on two

issues,he pointedagainto his industrialzoning,and,apparentlyabandoningthedamagingstudy

of PrincetonVillage in his ownapplication,he referredto two public commentlettersfrom

residentsof PrincetonVillage in thevicinity of theNorthbrookTransferStation. Hisarguments

arefactuallyand legally insufficient.

A. The Applicant FocusesOn Zoning and ProvidesNo Showing of
Compatibility With the Character of theSurrounding Area.

Theapplicationidentifiesthezoningof thesurroundingareaasprimarily industrial,a

conclusionreachedby assumingthePlotepropertyis industrial (eventhoughtheApplicantwas

well aware,andhadbeenfor years,ofresidentialdevelopmentplansfor thepropertyaswell as

its designationasresidentialin theGaryComprehensivePlan).” Consistentwith thatplanning,

The extensiveprocessof residentialdevelopmentplanningfor thatpropertyis laid out in thetestimonyof

Mr. CameronDavis,theCaryVillage Administrator,Tr. 23-30,C00205,andMr. Dave Plote, Tr. 4-10,C00210
(developmentdiscussionsbeginningin mid 80s— heldup by litigation which hasbeenresolved).Seealso CaryEx.
22,C00404& C00404A,Cary Ex. C00398,C004O4and C00404A,and extensivePloteexhibits I-I I, C0I 193-
1232. Many yearsago Cary hadextendedwaterandsewerserviceto theareain anticipationof this residential
development. CO334andC00334A,(blueand red linesshowingwaterand sewer),providedas AppendixA to this
brief. Mr. Lowe, who boughthis sitein April 2002,Tr. 27-28,C00200,waswell awareof this planningsinceat

(cont’d)
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theareais nowzonedresidential.CO4057-7235,App. 4. Theapplicationalsoassumedthe

Hollows conservationareawasindustrial, eventhoughit hasbeenreclaimedfor manyyearsand

is clearlydevotedto very successfulconservationandrecreationalopenspaceuses.Mr. Lowe’s

witnessesmadethesamemistake,relyingonly on zoningnot actualland,usein drawingtheir

conclusions.Seee.g.Tr. 73, COO194. Oncross-examinationtheLowe expertsadmittedthe

unsuitabilityofthesiteasa matterof landplanning. Tr. 14, C0O194. Thesemisassumptions

aboutactuallanduserenderLowe’s conclusionsasto thenatureof thearea,seeVol. I, 3; p. 12

of23, G0000I,materially,in factoverwhelmingly,incorrect. In fact, theonly currentheavy

manufacturingusesin theareaareMr. Lowe’s two parcelsandthe neighboringWelshBrothers

facility. Seee.g.GaryEx. 5, COO334& GOO334A,attachedasAppendixA; Tr. 17-56,C0O203;

Tr. 6-67,COO2O5;Tr. 75-98, CO0208. And theGaryComprehensivePlan, originally adoptedin

1982andupdatedin 1992,makesit clearthatthe‘:areais designatedforresidentialandless

intensiveuses. GaryEx. 21, COO4O3. FortheconvenienceoftheBoard,themapfrom theGary

ComprehensivePlan is attachedasAppendixNo. D to this Brief.

Consistentwith theGaryplan,thetrendin theareais to increasedresidentialuses.

Mr. LowehimselfdescribedGaryashavingevolvedinto a bedroomcommunity. Seealso

Tr. 11, GOO2O5. TheHollowspropertyis nowavery successful,very cherishedpark,whose

Trusteeshaveunanimouslyvotedto opposethetransferstation. CO4057-7235,App. No. 11,

foundatAppendixC to thisBrief. ThePlotepropertyis at theconclusionofanextensivepost-

mining reclamationprocessandis aboutto be developedasmultiresidentialpursuantto theGary

ComprehensivePlan andits annexationby theVillage. Thelong-existingBrightOaks

(... cont’d)

leastthe periodwhen he saton the CaryVillage Boardfrom 1983to 1989,and indeedtried to expeditehissiting
applicationin orderto preemptthe Plotedevelopment.Tr. 90-92,COO200;Tr. 20-2I, CO0202.
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subdivisionwhich Mr. Lowe’s expert,Mr. Peterman,assumedwasprotectedby an 8 to 12 foot

berm,Vol. I, § 3, p. 9 of 23, C0000I, quite simply isn’t. Testimonyandpicturesdemonstrate

that thereareBright Oakshomesatthetopofthe level of theso-calledbermwhich look directly

at theproposedsite.12 GaryEx. 18, GOO400,severalofthosephotographsare alsoincludedas

AppendixNo. E to thisBrief. AcrossRoute14, abusinessandcommercialdevelopmentis

plannedby Mr. Bill Kaper. Thisdevelopmentis of vital interestto theVillage ofGarybecause

ofits needfor tax-basediversification. Impactsto thispropertyweren’t evenstudiedby Lowe.

Tr. 9-15, C00205. Nothingin theareais heavyindustrialexceptMr. Lowe andWelshBrothers.

AnotherLowe expert,Mr. Zinnen,agreedthattheclosesthehad previouslyputatransfer

stationto aresidencewas1100 feet— to a singleresidencein GolesCounty. He’dneverworked

on asitesocloseto a largesubdivision..Tr. 71, COO183;Tr. 6-7, COOI84.

Applicant’stestimonyasto compatibility wasessentiallyanargumentthat theactual

surroundingusesshouldbe ignoredandplannedusesshouldchangeandbecomeindustrial.

Seee.g.Tr. 125, C0O193,Tr. 64, C00194(Plotepropertyshouldbe industrial— Hollowsis zoned

industrial). TheCounty’sdecisionagainsthim wasfully supported,and in fact inescapable.

B. The Applicant’s Own Data Showsa Potential Serious Impact on
Surrounding Properties.

Mr. Lowe’sanalysisoftheimpactofhis proposedsiteon surroundingpropertyvalues

provestheoppositeof whatheintends. TheCountyCommitteenotedthatand wasclearly

concernedby it, going throughextensivequestioningto be sureit understoodthedata. Seee.g.

Tr. 77 et seq.,G00220. Mr. Lowe himselfhasnow realizedthat and,at thePCBhearing,

abandonedrelianceon his ownapplication. Theevidence,however,is clearandfatal to the

application.

12 A Lowe expertagreedtherecanbenoiseatthe topof theberm from asfar astheareaof thesite. hi.
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Mr. Lowe’s consultant,FrankHarrison,beganhis propertyvalueanalysisby trying to

find residentialsubdivisionslocatedneartransferstations. In theentirestateofIllinois hefound

only one,a factwhich shoulddemonstratethat transferstationssimplydon’t belongnear

residentialareas.Hetestifiedhewasn’tsurprisedtherewereno otherssincetransferstationsare

an industrialuse,Tr. 115, COO193.13 TheonesiteMr. HarrisonfoundwasthePrincetonVillage

subdivisionacrosstheNorthwesternline railroadtracksfrom theNorthbrookTransferStationon

ShermerRoadin unincorporatedNorthfieldTownship,asubdivisionwhich, unlikeBright Oaks,

wasbuilt afterthetransferstation,andwhich,unlike Bright Oaks,is generallyupwind ofthe

transferstation. Tr. 67, COO19I. In orderto do his study, Mr. Harrisondrewan arbitraryline

throughthesubdivisionto createa targetandcontrolgroup,with thetargetgroupgenerally

closerto thestation. Hedid ~ analysisto demonstratethat thecontrolwasa valid control,

unaffectedby thestation. Thushis conclusion,that thetargetandcontrolsbothappreciatedat..

aboutthesamerateofslightly over 1%,supposedlydemonstratingalackoftransferstation

influence,is entirelyunsupported.In fact,he admittedthat if the entireneighborhoodwere

influencedby thetransferstation,thenhe would expectaboutthesameappreciationratefor both

targetand control. Tr. 72, C0O193. His datashowsexactlythat.

Whathis studydid show, a fact notedforcefully by Committeemembersat theCounty

hearing,is thatmanypropertiesin PrincetonVillage appreciatedvery little andseveraleven

declinedin valueover theperiodstudied. Sevenpropertiesdeclinedin value,including

propertiescloserto thetransferstation;18 of37 had appreciationratesunder 1%. SeePrinceton

Village appreciationratesfrom theLowe application,C00001,which for easeof referenceare

includedin AppendixNo. F. This is a startlingresultfor propertiesin northsuburbanCook

13 Mr. Harrison studiedothersites but his otherstudiesinvolvedindustrialneighborhoodsor nearbyrental

properties,Lowe Br. 30-36,andarenot relevantto the Lowe effecton nearbyresidentialor commercialproperties.
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Countywhereappreciationratesof5-6%maybeexpected.Tr. 87, COO22O. In fact,

Northbrook,adjacentto wherethesite is located,hasarateof 16%. Bright Oaks’ appreciation

ratehasbeen9.8%. Tr. 54, COOl93. A morelogical conclusion,andonecloselyexploredby the

Countymembers,seee.g.Tr. 69-74,COOl94 (questioningby BoardMemberKoehler);

Tr. 79-80,G0022O(questioningby BoardMemberKiasen),is thatthetransferstationdid

significantly influencepropertyvaluesthroughoutthesubdivision,with the influencemost

severeon thosepropertiesclosestto thestation.14

Bright Oaks’appraisalexpert,JohnWhitney, testifiedto manyproblemswith the

Harrisonstudies. His testimonyappearsat C0022O,V-3-13-O3. Among othermatters,he

testified thatMr. Harrison’scontrol propertiesweretoocloseandwerelikely influencedby the

PrincetonVillage station. Lowe’s studycouldbe interpretedasshowinga negativetransfer

stationimpactthroughoutPrincetonVillage. Tr. 42-43,50-51,75. And he noted that the 1-2%

averageappreciationratefound in PrincetonVillage wasnot only incorrectlycalculated,it was

also [“not very good”] comparedto the“significantly greater”rateshe would expectto see.

Tr. 45, 87-88. He testifiedthatthenorm was 5-6%. Tr. 87. Heagreedwith questionsby Board

MemberKlasenthaton 30-37DartmouthCourtin PrincetonVillage wherefour of eight homes

lostmoneyandoneappreciatedjust0.1 %over 84 months,andin PrincetonVillage asawhole

where18 of37 homeshadan appreciationrateunder1%, the rateswerenot goodandsuggested

problems.Tr. 78-80,88. As BoardMemberKlasendescribedit, thedataon homevalue

appreciationin PrincetonVillage was“not pretty.” Tr. 79-80.

14 Mr. Harrison’sstudiesused(andMichael McCannwhom he consultedrecommended)targetswithin

roughly¼mile ofthe stationandcontrolsover3/4 mile away. Tr. 47, COOI9I. Similarstandardsappliedto
PrincetonVillage would havemademostof the subdivisiona targetandwouldhavedisqualifiedanypartfor useas
a control. Mr. Harrisonlater agreedtheremight be otherpossiblecontrols ‘/2 mile or so away. Tr. 37,C00194.
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Oddly, atthePCBhearingMr. McArdle, Tr. 28-30,criticizedMr. Whitneyon the

groundsthathe hadrepliedto a CommitteeMember’s“hypothetical” fact scenarioby sayinghe

couldn’t answerthequestionwithout a properstudy. SeeTr. 80-81. Mr. McArdle claimedthat

without havingdonesucha studyofa hypotheticalquestion,Mr. Whitney’stestimonywas

completelynegated.That’sunfounded. It wasMr. Lowewho mustsubmitan application,bears

theburdenofproof, facesthemanifestweightoftheevidencestandardandmustdo the studiesif

studiesarerequired.Mr. Whitney’stestimonywasthatMr. Lowe had,in fact,notproperly

studiedpropertyvalueimpactandhe providedextensivetestimonyexplainingwhy thatwasso

andidentifying specific inadequacies.Thatis aperfectlyappropriatechallengeto thesufficiency

oftheapplication. Seee.g.CDT Landfill Corporationv. City of Joliet,PGB 98-60(March5,

1998) 1998 WL 112497,*8..*9, affd 303 Ill. App.3d 1119,756 N.E.2d493 (3d Dist.

I 993)(Table). Mr. McArdle’s argumentprovestoo muchand emphasizesthat theApplicant’s

ownrecordis insufficientto supporta favorabledecisionon criteria3 becausehehadnot

provideda valid studyandthework he did provideshowsseriousimpactson propertyvalues.

At the Pollution ControlBoardhearing,Mr. Lowe’s attorneydid notrefer to his client’s

own studiesshowingthedevastatingeffect on PrincetonVillage, but to two lettershehad

solicitedfrom local PrincetonVillage propertyownersaftertheCountyhearingbeganandit

becameapparentthat his client’s studyactuallysupportedtheobjectors. Without support,each

contendedthat propertyvalueshad increased.Neitherletterwriter waspresentat thehearing,let

alonesubjectto cross-examination.Speakingcharitably,it is possibletheywerereferringto the

I to 2% averageoverall increase,which is somuchlessthanthesurroundingarea. It is possible

theyforgot aboutthesevenhomeswhich lostvalueandthe 18 which appreciatedlessthan1%

despitea strongmarket. It is clearthatascurrentownerstheirinterestis in maintainingtheir
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ownvalues.’5 Whatis stunning,however,is Lowe’s decisionto abandonhis applicationand

point insteadto two lettersof untestedandmanifestlyinsufficientpublic commentto supporthis

showingon criterion3. TheCounty’sdecisionon this criterionwasclearlycorrect,andindeed

thereis no evidencein theapplicationor in therecordto thecontrary.

C. The Act SetsRequired SetbacksFrom ResidentialProperty Which Confirm
thePropriety of the County Decisionand Bar Establishmentofthe Lowe Site

Eventhoughhe consideredit in selectinghis site,Mr. Lowe hasarguedthat the 1000 foot

setbackof Section22.14of theAct is somehownot applicablein siting. Theresidentialsetback,

in fact, is importantin severalways. Most directly, Section22.14preventsestablishmentof a

garbagetransferstationwithin 1000 feetofa residenceorapropertyzonedresidential. Nosuch

stationcanbe permitted.Equally important,however,Section22.14is importantevidenceofthe

legislature’sunderstandingof how closeis too closeto comply with criteria2, 3 and5. As a

matterof law, evenfor anotherwisegreatsite,lessthan 1000 feetwouldbe too close.

Similarly, Section2 1(w) oftheAct statesthat aconstructionanddemolitiondebrissite

cannotbe anycloserthan 1360 feetto residences.Suchasitewould not belikely to haveodors

or groundwaterimpacts,but it is still too closeasamatterof law.

In light oftheselegislativelyestablishedbareminimums,minimumswhich applyeven

wherethesite itselfhasadequatebuffersand goodprotectionsfor groundwaterandsurfacewater

andthe like, thedecisionoftheCountyCommitteeand CountyBoardaremanifestlyreasonable,

evenif thePlotepropertywerenotresidential.ReasonableCountyBoardmembers,like

reasonablelegislators,could look atthesiteand theproximity to nearbyhomesand concludethat

theyarejust too closenot to havean unreasonableimpact.

As BoardMemberKlasennotedwith regardto theletters, “1 can’tseea housingdevelopmentwith these
lettersthat Mr. McArdle gaveusfrom thesehomeownersthataresayinghow greatthis is. You think it would be

greatif you wantedto get out ofthere.” Tr. 79.
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IV. The Transfer Station Plan Of Operations Is Not DesignedTo Minimize The Danger

To The Surrounding Area From Fires, Spills Or Other Operational Accidents

In additionto theproblemsdiscussedin SectionII above,a significantproblemwith the

facility designandplanofoperations,onecreatedby thevery small sizeof thesite,is thefact

that the largertransfertrailerscontemplatedby theapplication,andon which sitevolumeand

trucktraffic calculationsrely, cannotmaneuveraroundthesitewithouthitting thebuildings!

TheVillage of Gary’sexpert,Mr. NickodemofEarthTech,hadhis staffuseawidely accepted

computermodelcalledAuto Turnto determinewhethera65 foot transfertrailertruck could

makethetight turndowntherampinto thetransferbuilding and thenmakethetight uphill turn

coming out. TheAuto Turn programshowedit couldnot. Thetruckwould hit thebuilding

going in andhit the insiderampretainingwall comingout. Theprogramalsoshowedthat

transfertruckscoming into thesiteandturningright ascontemplatedby thesiteplanwould hit

thesite fenceon theright sideoftheentrance.Tr. 45-52, COO214;GaryEx. 40, G0O466-

GO0466A. A copyofthis exhibit is also attachedasAppendixG to this Brief. Thisanalysiswas

supportedby theSWANA manualwrittenby Mr. Lowe’s own expertwhich also demonstrated

thattheturningradii providedwere atthe limit of viability. Themanualalsorecommended

straight andlevel road segmentsinto andout ofthetransferstationtunnel. App. Ex. 8, pp. 8-9,

C00238. TheLowe siteobviouslydoesn’thavethem.’6

Mr. Lowe’s expert,Mr. Gordon,respondedto thisproblemnotby checking

Mr. Nickodem’swork, which is thereforeunchallenged.Tr. 16-17, 19-20,C0O223)7 Instead,

16 Mr. Nickodem’soffice alsoran Auto Turn to seewhetherthetransfertrailerscould reallybeparkedon the

site andbroughtinto useasneededas assumedby theapplication. It concludedthat only six couldbeparked
(insteadof 8 or even10 as testifiedby Mr. Lowe’sconsultants,Tr. 36, COO182, andthattherewould bedifficulty
movingthem aroundthesite unlessa smalleryardjockey wereusedand therewereplacesto unhitchandrecouple
on such a small site. Mr. Nickodemalso identified numerousotheronsitetruck managementproblems.Tr. 52-56,
C00214;Cary Ex. 41, C0O467& C0O467A;Tr. 28-34,C0O214.
17 SeeTr. 61-62, CO0227,regardingthe lackof logic in Mr. Gordon’sresponse.
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Mr. Gordonsaidhehadusedahandheldtemplateto designthesite,whichwaslessconservative

thanAuto Turn, andthat in any eventthesitecouldusesmallertransfertrailerswhich wouldbe

ableto turn. If the siteusessmallertrailers,however,theassumptionswhich wereused

throughouttheapplicationandtheApplicant’stestimonyto calculatesitecapacityandtraffic

volumeareno longersupported.Seee.g.Vol. I, 5-7, C00001;Tr. 24, CO0179;Tr. 19, 26,

C00223. Mr. Gordon’sbacktrackingis inconsistentwith theapplicationandtwo weeksof

testimony. Mr. Nickodemtestifiedthat it is standardpracticeto designfor WB62s — 65 foot

combinations,andindeedthis is theonly practicethatmakessense.Tr. 32, COO223.

Theturningradiusdebacleis only oneofthemorestunningproblemsposedby thevery

small sitearea. Besidesthelackofadequatebuffer, andthedeficientstormwatermanagement

discussedabove,othersincludetheseriouscompromisesmadein sitesafetyin thecaseoffires

and spills. Thelackof storagefor contactwatersandthelackofadetentionpondto provide

watermayor maynot haveinfluencedthedecision,but therecordshowsthatthe sitewill have

neitherasprinklersystemnorwatercapacityto fight fires. Transferstationsdo havefires, Tr.

75, G0O179;indeedAndyNickodemtestifiedon behalfof Garythat hehadrecentlydesigneda

replacementtransferstationfor one whichhadburneddown in Peshtigo,Wisconsin. Tr. 13,

COO216. His currentpracticeis alwaysto includesprinklersystemsandotherfirefighting

equipment.Instead,Mr. Lowe plansto resortto apit in which to pushburningwastes.Firesfor

whichthepit can’tbeused,for examplebecausethevolumeof burningmaterialcan’t be

managedwith a front end loader,will simply burnuntil theFire Departmentarrivesandeven

then,becausethereis no onsitedetentionpondto furnishwater, theFire Departmentwill haveto

pumpor truck its waterfrom a hydrantat ThreeOaksRoadandU.S. 14,Tr. 79, COOI79,further

awayeventhanBright Oaks.
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Similarly,managementofspills is left unaddressed.Mr. Gordon,an expertfor

Mr. Lowe, initially ignoredthefact that spills from operationsotherthanfuelingcouldoccur.

Tr. 61, GO0179. Whenconfrontedwith his own writtenoreditedmanualreferringto suchspills,

hepretendedit referredto “leaks” ratherthan“spills,” asif that makesadifference,eventhough

it usestheterm “spills.” Tr. 7-14,GOO18O;App. Ex. 10, p. 35, G00240. Whateverterm

Mr. Gordonprefers,it is clearboth spills and leakswill occur. Theywill flow into the

stormdrainsto the infiltration systemandthento thegroundwater,withoutanymechanismto

halt that flow. Theapplicationhasno discussionregardingany spill otherthanon thetipping

floor whereit will be inside,Vol. I, § 5, Att. 1, p. 5, G0000I)8 Ratherthanminimizing damage

from spills, theApplicant assumestherewon’t be any— aclearfailureto respondto Criterion ~)9

•For thereasonsdiscussedin this SectionIV, aswell asin SectionII above,it is clearthatthe

County decisionon criterion5 is supportedby therecord.

V. Marshall Lowe Has Neitherthe Experience, Nor the Environmental Compliance
Record Necessaryto Run a Transfer Station and This Was Properly Consideredin
Ruling on Criteria 2 and 5

Section39.2oftheAct specificallyprovidesthat theCountyBoardmayconsideras

evidencethepreviousoperatinghistoryandpastrecordofconvictionsor admissionsof

violationsoftheApplicant (andany subsidiaryorparentcorporation)in thefield ofsolidwaste

18 The applicationalso doesn’tevenprovidethecorrectinformationfor requiredimmediatenotification of

releases.CompareVol. 1, § 5, Au. 1, p. 9, C0000I,and40 CFR302.6, (notificationsarerequiredby law to U.S.
CoastGuard’sNational ResponseCenter). Indeed,neitherMr. Lowe’s consultantsnor Mr. Lowewereawareof the
correctnotificationrequirements.Tr. 15, COOl80; Tr. 18-19,COO2OI.
19 The hearingalso includedan ongoing,andevolving, seriesof interpretationsfrom Mr.Lowe’s consultant
aboutwhatwould be done if hazardouswastewasfound. Mr. Gordoninitially insistedthatsuspectedhazardous
wastescouldbetakenoffsite immediately. Responsepeoplewould behiredto takesuchwastes“home with them.”
Tr. 30,COI8O. After a seriesof corrections,seee.g. Tr. 24 (C00215),it was clearthis was incorrect. Suspected
hazardouswastecannotbe takenoffsite withouttoxicity testingwhich may takedays. SeeC04057-7235,App. No.
14. This is also whatthe law saysand is what othertransfersiteshaveto do aswell. 40 CFR262.11 et. seq. See
Tr. 24-27,C00215. Mr. Lowe’s lackof experience,andhisexperts’apparentlackof actualoperatingexperience,
were evidentthroughoutthe proceedings.
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managementwhenconsideringcriteria(ii) and(v). TheCounty’svotespecifiedthat it hadtaken

Mr. Lowe’s experienceinto accountin ruling on criteria2 and5.

While Mr. Lowe appealson thebasisoftheCounty’sconsiderationof experiencewith

regardto criteria2 and 5, it is notclearwhathis reasoningis, andthePCBhearingprovidedno

furtherelaborationexceptacommentby Mr. McArdle that the law doesnot saythatno

experienceis disqualifying. PCBTr. 48~50.20Whatthe law doessay,ofcourse,is that

experiencecanbe considered,and wherethesite is locatednearsensitiveuses,threatens

vulnerablegroundandsurfacewaters,is sosmall asto haveno buffer areaoroperationalroom,

andis designedwithout protectivesystemssuchassprinklersystemsorfirefightingwater,it is

entirelyreasonable,andconsistentwith theevidence,to considerlackofexperiencean element

in judgingcompliancewith criteria2 and 5. Notably,Mr. Lowehaschangedhis mind on this

point. At theCountyhearing,in refusingto provide furtherinformationon Mr. Lowe’s activities

to theCounty,Mr. Lowe’s attorneyagreedthat Mr. Lowe’s pastoperations“go[es] to his ability

to runatransferstation” andcouldbe arguedby thepartiesandconsideredby theCounty.

Tr. 18, 1-3-14-03,GOO22I. Mr. Lowe haswaivedhis right to arguethathis experiencecouldn’t

beconsidered.

Sowhat is knownaboutMr. Lowe’s experience?First, respondingto aquestionfrom

BoardMemberKoehler,Mr. Lowe admittedhe didn’t evenreadhis own application. Tr. 48,

C00203. Healsoadmittedthathehasno experiencein solid wastemanagementor in runninga

20 If Mr. Lowe’sargumentis that actualexperiencemay bedisqualifyingbut thattotal ignoranceis protected,

hehasnot providedanysupportfor that proposition,which is contraryto theentireprotectiveplanof Section39.2.
Underthat theorythe largewastecompaniesshouldtry to find the leastexperiencedpeopletheyknow to front for
them ontheir applications.No experiencedwastecompany,however,would proposea sitesosmall it can’t turn its
trucksor amonitoringwell systemwithoutanungradientora deepwell.
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transferstation. Tr. 19-20,COO200.2’ Mr. Loweadmittedhe had“no clue” who would bethe

operatorof thetransferstation. Tr. 59,C002O2. Heplansto ownthe site: operationsareto be

carriedout by hiswholly ownedshellcorporationLowe Transfer,Inc. (“Transfer”). Tr. 50,

C0O202. Transferhasno experience,no employees,no money. Tr. 27, 51-52,COO2O1. It is set

up to shieldLowe from liability if anythinggoeswrong. Mr. Lowe andhis attorneyadmittedas

muchathearing. Tr. 50-5 1, 54, CO0202.

Arguingthat atransferstationis just a truckingterminal,PCBTr. 22-33, though

obviouslywithouttheputrescibleodorcausingmaterials,Mr. Lowehimselfbroughtup his

currentbusinessoperationsasan exampleof his background.Next doorto his proposedsitehe

hasoperateda constructionanddemolitiondebrisrecyclingbusinesscalledLowe Enterprises

(“Enterprises”)since1991. He alsoruns Lowe Excavating(“Excavating”)from a separate

location. Tiker Truckingis ownedby Mr. Lowe andhis family andis alsorun from a separate

location. Tn 8-9,75-76,C00200. It is expectedthat Tikerwill do thehaulingto the landfills.

Tr. 5, COO2OI. At Lowe EnterprisesMr. Lowetakesin constructionand demolitionmaterials,

includingasphaltfrom roadsandothermaterialsfrom building projects,separatesthem,crushes

them,storesthemandthensellssomeportionsanddisposesoftheresidualswhich he collectsin

arolloff and agreesarewastes.Seee.g.Tr. 30-33.40-41, COO200. Section21(d)oftheAct,

ILCS 5/21(d) requiresa permitfor the conductof “any waste-storage,waste-treatmentor waste-

disposaloperation.” Lowe doesnot havesuchapermit. Lowe eventuallydecided,ator afterthe

Countyhearing,that hedoesnot fall underthis provisionbecausehis constructionand

demolitiondebrisis notwaste. In fact,heseparatelyadmittedit includedresidualswhich are

wasteandaredisposedof, sothis argumentis unavailing,but it is likely legallyincorrectaswell

21 Mr. Lowewasscheduledto testify in his own caseonlyaftertheVillage ofCarynoticedhim to appearand

indicatedit would call Mr. Loweas a witnessin its casefor the objectors. C03833-3834.
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sincethereis aseparateexceptionin thestatutefor constructionanddemolitiondebrissitesin

countiesover 700,000,anexceptionwhich would be unnecessaryif theconstructionand

demolitiondebris is not coveredby thepermittingrequirement.It is clearLowe hadnever

consideredthe relevanceofthesolid wastemanagementrequirementsoftheAct to his own

operationsuntil thisproceeding.And what Lowe still fails to acknowledgeis that evenif he

werenot subjectto thepermitrequirementof21(d)he would still besubjectto theoperating

requirementsof Sections21(w) and22.38. He clearly is not in compliancewith these

requirements.22

Section21(w) requiresaconstructionanddemolitiondebrisoperatorto maintain

documentationidentifying thehauler,generator,placeoforigin andweightorvolumeofthe

debrisor soil and theplacewhereit is disposedof ortreated.Mr. Lowe is not following these

requirements.Hemaintainsno documentation;indeedhe evenallowsdumpingofmaterialsat

his siteafterhourswhenit is entirelyunattended,andhashadconsequentfly dumpingproblems.

Seee.g.Tr. 30-36,44, 47-57,CO200.

Section22.38appliesto facilities acceptingexclusivelygeneralconstructionand

demolitiondebrisfortransfer,storageandtreatmentand setsout a precisesetof operating

standardsfor sucha facility. In orderto be eligible for thepermit exemptionin Section21(d) for

facilities in largecounties,one mustcomply with Section22.38,makingclearthat it is the

22 OtherquestionsregardingMr. Lowe’soperationswere raisedas well, e.g. his servicingofvehiclesfrom his

operationsat onesite andtaking thewastesto anotherfor burning,withoutmanifestsor permits,seee.g.Tr. 7-11,
14-16,COO2OI; Tr. 76-77,C00200. Objectorsmovedthat the CountyrequireLowe to provideadditional
informationto allow a compliancereviewof theseactivities,seeCO3837-3838,but Lowe’sattorneyrefused.See
Tr. 16, C00221. InsteadLowehired yet anotherlawyer to providea “public comment,”aftertherecordclosed,
claiming that certainof Lowe’s operationswerein compliance,notablytheburningof usedoil for fuel, andnoting
that therewereno IEPA formsfor a Section2 1(d) permit. Of course,this statementwasnot subjectto cross-
examination,and it certainlyis notevidenceof Lowe’s compliancewheretheunderlyingfactsare in the possession
of Mr. Loweand are notprovided. Most tellingly, therewas ~ Loweresponsetothe allegationsthat he is in
violation of Sections2 1(w) and22.38.
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intentionoftheAct thatall constructionand demolitiondebrisrecyclingfacilities beregulated.

AmongotherthingsunderSection22.38,atEnterprises,Mr. Lowe mustfollow certain

proceduresto shiprecycledmaterialsoffsite within six months,to disposeof non-recyclables

within 72 hours,to takeno morethan25%non-recyclables,to controlnoiseandstormwater

runoff, to control siteaccess,andto keepcertainrecordsof his wastesourcesandmaterial

handlinganddo certainlabelingand taggingto showcompliance. Again,he hasdonenoneof

thesethings. Tr. 30-36,44-57,C00200.

Mr. Lowe andMr. McArdle reactedto questionsconcerningtheseissuesdefensively.

Lowe claimedthat hewould do themif necessaryandthatan IEPA air inspector,who he could

notnameexceptthat it might be “Terry something,”hadnotmentionedtheselandpollution

violations. He alsocouldnot rememberwhenorhowoftenTerry hadvisited. Tr. 41, 69-70,

CO200. Lowe andhis attorneyalso questionedwheretherequirementfor apermit andfor

compliancewith operatingstandardsappears,apparentlyunfamiliarwith theEnvironmental

ProtectionAct or thepossibilitythatit might apply to Mr. Lowe. Later in thehearing,and

presumablyafterreadingthestatute,Mr. McArdle saidthat if Mr. Lowe neededapermit for

Enterpriseshe would getone. Tr. 17-18,GOO221. In fact,theprinciplesunderlyingthe

EnvironmentalProtectionAct assumethatpersonscausingpollution impactsmustunderstand

their legal obligationsandcomply in advance— notjustwhentheygetcaught. TheCounty

Boardwasentitled to considerMr. Lowe’s lackof concernfor identifying andfollowing the

applicableenvironmentallawsandregulations.

Mr. Loweandhis consultantstestifiedthat he would buy expertiseby hiring aso-called

“certified operator”with thehelpof his consultants.This is not sufficient. As notedin several

areasabove,his consultants’own testimonyindicatesimportantareasofoperationwheretheyare
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uninformed. But moreimportant,the applicationmakesno referenceto hiring of a certified

operator,SeeTr. 17, COO180, andthestatutedoesnot contemplateapromiseto obtainexpertise

in thefuture.23

Evenif apromiseto hire expertisecouldmakeup for thelackofexperience,theevidence

athearingraisedseriousdoubtsaboutthat solutionin this case.Throughoutthetestimonyof

Mr. Lowe’s consultantstheyprovedthemselveswilling againand againto make

commitments/recommendationsto satisfythemanyquestionsraisedaboutthe site(e.g.useofa

certifiedoperator,possibilityofrecycling, litter pickupin surroundingareas,receiptofhigh level

ofconstructionanddemolitiondebris,bondsandetc.). Thesecommitmentswerenot in the

applicationandshouldnotbeconsideredin ruling on sitesuitability, but the importantpoint here

is that Mr. Lowe hadalreadybegunto disavowthemevenbeforethehearingwasconcluded.

Seee.g.Tr. 19-20,GOO2O1;Tr. 36, GOO2OI;Tr. 64-67,COO2OI; Tr. 64, GOO2O2;Tr. 6-7,

COO2O2;Tr. 16, GOO2O4.Theserepudiationsforcefully demonstratedthepracticaland legal

impossibilityof approvingatransferstationto berunby an unqualifiedoperatoron the

assumptionthat he will hire goodpeopleto do thejob.

After acknowledgingthe burdenposedby his transferstation,Mr. Lowe wasaskedif he

hadgiven any considerationto theimpactsto theVillage ofCary. Mr. Lowe’sanswerwasfirm.

Q. Haveyou givenany considerationto the coststo Garyof
havingthis on its border?

A. No.

Q. Do you feelanyobligation--

• A. Not in the least.

23 Mr. Lowe’s consultant,Mr. Gordon,testified that a certifiedoperator,an ideawhich hasno official standing

in Illinois butwhich Mr. Gordonispromoting,must havea highschooldegreeora G.E.D.,sometransferstation
experienceandhavetakenMr. Gordon’sthreedaytransferstationcourse(eventhoughhe frequentlyrejected
attemptsto rely on themanualfor that course). Tr. 93, C00184.Clearly theseveryminimal requirementsinsure
nothing.
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Q. -- to considerthat?

A. Not in the least.

Q. Why?

A. Garyand I don’t getalong. Let’s get somethingstraight
rightnow. GaryandI don’t getalongat all, period. Soif
you want to go there,go aheadandgo there,but it isn’t -- I
wouldn’t.

Mr. McArdle: Do you needthatclarified?

Ms. Angelo: No thanks,it’s prettyclear.

By Ms. Angelo:

Q. Do you considerany obligationto considerthecoststo --

do you feel you haveanyobligationto considerthecoststo
yourneighborssuchasBright Oaksto havethat nearthem?

A. No, I havenotbecause-- you know, no, I haven’t.

Tr. 46-47,GOO2O1.

Heemphasizedhis unwillingnessto be responsiblefor damagesto neighbors.Tr. 56-57,

GO0202. In fact,Mr. Lowe wasstunninglyblunt:

Q. Do youbelievethat therisk associatedwith your facility on
thesurroundinghomevaluesto yourneighborsshouldbe
borneby yourneighbors,notby you?

A. Yes.

Tr. 58, GOO2O2.

Mr. Lowe believesthe McHenryCountyConservationDistrict, theresidentsin Bright

Oaks,theVillage ofGary,thePlotefamily andthecitizensofMcHenryCountyshouldtakethe

risk of impactsfrom his transferstationandhe hassetupLowe Transferasa corporateshell to

makesurethat happens.Mr. Lowecouldn’t be botheredto readhis own application,butheplans

to be legally andfinanciallyoff thehook whensomethinggoeswrong. This is the lastperson

who ought to be runninga solid wastetransferstation. TheCounty’s considerationofMr.

Lowe’s experience,or lack thereof,wasentirelyproperand consistentwith themanifestweight

ofthe evidence.
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VI. Conclusion

Therecordin this caserunsto 4000pages,representingelevenlong (often 10+ hour)

hearingdaysandmultiple expertspresentedby objectors,aswell astheexpertspresentedby

Mr. Lowe. TheCountyCommitteeparticipatedactively,notonly in theirattendanceand

analysisof thedocumentsbut in theirown questioningofwitnesses,whichwasbothobservant

andinformed. While objectorspresentedapowerful case,theBoardmembersthemselveswere

activein askingthetoughquestionsabouttheLowe application. SeeAttachment1, Item 4.

Basedon its careful analysis,theCommitteeandthentheBoardrejectedtheapplicationon

criteria2, 3 and 5. Theirdecisionwasstronglysupported,andin fact, inescapable,asdiscussed

above.

Mr. Lowe andhis attorney,Mr•. McArdle,havesuggestedthattheCountysuccumbedto

public pressure.24Inconsistently,atthesametime, Mr.. McArdle notedthatthe81 peoplewho

gavetestimonybeforethe CountyCommitteerepresentedlessthan1/2 of 1% ofthe County

population.

After thefirst threedays,all ofthehearingswereheld in Woodstock,agoodone-half

hourdrive or morefrom Gary. Despitethis distancemanycitizensattendedmultiple hearing

days. Thefactthat 81 commenterstestified,manyofwhom mayhavebeenafraidto speakat

first, (asonementionedatthePCBhearing,PCB Tr. 104),is asubstantialcommenton the level

of concernregardingthis siteandthenumberswho will be affected. Many otherssigned

24 Mr. Loweandhis attorneyhavesoughtto discreditandmarginalizethe citizen participants,suggestingthey

improperly influencedthedecisionand objectingto commentersas outsidetherecordbeforetheycouldevenbegin
to speak,PCB Tr. 54, 65,75. Mr. Lowe filed motionsin limine to preventand limit public participationbeforethe
Countyhearing,CO0173,andbeforethe PCBhearing. Mr. Lowealsoattacksthemotivesof objectors,complaining,
for example,thatCaryresolvedto opposethe transferstationbeforehiring its experts. In fact, theobjectorsand
othercitizenshavebeenentirelyprofessionalandresponsible,hiring their own experts,providingvaluableand
pertinenttestimonyand askingverythoughtfulquestions.Thisproceedingwas a model ofpublic participation.
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petitionsand wrote letters. It wasannouncedthat 161 peopleattendedthePCBhearing,in the

morningof aweekday.

At thesametime, thesuggestionthattheobjectorsimproperlyinfluencedtheCounty

BoardorCommitteeis ludicrous. As oneofthecitizensnoted,CountyBoard membersare

electedfrom districts,not countywide. Only two members,andonly one on theCommittee,

representthe Garyarea. BoardMemberKiasenwho soforcefully pointed out thedevastating

impactofatransferstationon theHollows andPrincetonVillage explainedin thehearingthathe

representsan areaon thewestendoftheCounty. Mr. Lowe hasexplicitly announcedthathe is

notmaking afundamentalfairnessattackon theCountyproceedingsandhis obliqueattackon

theparticipatingcitizensandCountyBoardmembersis simplyimproper. In fact, it is clearthat

the CommitteeandtheBoardwerepersuadedby overwhelmingevidencethat thissitewasnot

adequatelyprotectiveandwaswrongly located. Thecitizensandotherobjectorsassembled

experttestimony,presentedtheirevidence,andthesystemcontemplatedby Section39.2 for

making siting an objectivelocal processworked. TheCountydecisionshouldbe affirmedby the

Board.

RespectfullySubmitted,

TheVillage ofCary

Dated: August27,2003 By’~~ / .

Oneoit its Attorneys/

PercyL. Angelo
PatriciaF. Sharkey
Kevin G. Desharnais
Mayer, Brown,Rowe& Maw, LLP
190 5. LaSalleStreet
Chicago,IL 60603-3441
(312)782-0600
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ATTACHMENT I

The following mattersare,in part,discussedin therecordatthe locationsindicated:

1) Qualificationsof expertspresentedby theobjectors: Tr. 6-12, GO188;GaryEx. I, C003l6-
325 (LawrenceThomasof Baxter& Woodman);Tr. 63-66,COO218;GaryEx. 44, COO475(Kevin
SutherlandofBaxter& Woodman);Tr. 3-6, 17-18,GOO2I4,GaryEx. 36, C00458-462(Andrew
NickodemofEarthTech);Tr. 57-60, GOO2O7;GaryEx. 28, GOO423-425(DrewPettersonofThompson,
Dyke& Associates);Tr. 24-26,GOO22O,Bright OaksEx. 2, CO1283-85(JohnWhitney,MAT).

2) Testimonywith regardto thedeepergroundwaterunderthe Tiskilwa Till: Tr. 85, COOl85;
Tr. 22-23,COOl89; GaryEx. 2; GOO326;GaryEx. 49-52,C0O770-773,G00774-776,C0O777-778,
CO0779-78l;Tr. 30, COO224;Tr. 75-77,COO199,Tr. 33, C00024.

3) ComparisonofLowe designwith standardsappliedby Mr. AndrewNickodemin station
designatWoodlandandotherlocations: Tr. 17-18,COO2I4;Tr. 30, COO218(Woodlandhadonly one
residence1400feetto thewestcomparedto 422 unitBright Oaks1346feetto theeast);Tr. 18-19,25-

26, 46, 50-54,GO0217;Tr. 16-17,C00218;Lowe Br. 15 (Woodlandpavedwith curbing,walls, multiple
valvedcatchbasinsanddetentionpondto isolatespills andleaks. Lowehasgravelareas,no curbing
and “vegetativewaterways.”);Tr. 9-10,COO126; Tr. 29-30,C00218 (Woodlandhassprinklersystem,
200 lb. wheeledwaterfire extinguisherand detentionpond(in additionto sandandhand-held
extinguisherswhich both siteshave)while Lowe hasaburnpit); Tr. 21, COO218 (Woodlandhas
groundwatermonitoringsystemassociatedwith Woodlandlandfill. Lowe hastwo shallow
downgradientwells); Tr. 25.~26,C00214 (In recentdesignsNickodemhasprovidedtollway typenoise. •

visualandlitter barrierwalls); Tr. 27-28,C00214(Nickodern’s recentChicagoareaprojectswere
between5 and6, 8 and20 acresvs. 2.64 acresat Lowe site); Tr. 22-27,G00218(Woodlandsystemfor
load inspections,includingsurveillancecamerasvs.Lowe randomloadcheckingin minimumsp~cej;
Tr. 18-19,C0O218;Brief~IV (insufficientroomfor onsitetraffic movementat Lowe). Seealso Fr. 32-
33, 42-43,GO0216(little or no advantageto indoor scales,andor scalesandradiationdetector);Tr. 20-
27, COO2I7 (indoortarpingandundergroundloadingpresentdangersat Lowe site).

4) TheCommitteemembersparticipatedin everyhearingandaskedquestionsofeverywitness.
Forexample:

CommitteeChairandBoardMemberBrewer: Tr. 65, COOl86 (protectivebarriersundersiteasa
whole);Tr. 96, COO195 (concernsregardingwhetherLowe expertsassumedsitewould be a first
classoperation).

BoardMemberKate: Tr. 80-81,G00220(concernsregardingeffectsonBright Oaks).

BoardMemberKlasen: Tr. 79-80,CO0220(concernsregardingconclusionsof PrincetonVillage
data):Tr. 16-17,C00218(shouldn’tpavingbe an industrystandardfor transferstations);Tr. 15,
G07237(concernsregardingeffectson the Hollows conservationarea).

BoardMemberKoehlei: Tr. 16, COOI87(lackof dataon odorandnoise);Tr. 69-74,C00194
(concernsregardingconclusionsofPrincetonVillage data);Tr. 48, COO2O3 (concernsregarding
whetherMr. Lowe readhis application).

Board MemberMunaretto: Tr. 83-84,COO195 (concernsregardingwhetherLowe experts
assumedsitewould be a first classoperation).
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