
 
 

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
AQUA ILLINOIS, INC.,    ) 

) 
 Petitioner,     ) 
       ) 
 v.      )        PCB 2023-012 
       )        (Permit Appeal - Public Water Supply) 
ILLINOIS ENVIRONMENTAL PROTECTION ) 
AGENCY,      ) 
       ) 
 Respondent.     ) 
 
 NOTICE OF ELECTRONIC FILING 
  
To:      See Attached Service List  
  

 PLEASE TAKE NOTICE that on the 30th day of August, 2022, I caused to be filed with 

the Office of the Clerk of the Illinois Pollution Control Board by electronic filing the attached 

Respondent’s Motion for Permission to Supplement Reply to Petitioner’s Memorandum in 

Response in Opposition to Respondent’s Motion to Dismiss the Permit Appeal as to Additional 

Condition No. 6, a true and correct copy of which is attached hereto and hereby served upon you. 

 
ILLINOIS ENVIRONMENTAL  
PROTECTION AGENCY 

 
/s/ Kathryn A. Pamenter    

      Kathryn A. Pamenter 
   Senior Assistant Attorney General  

      Environmental Bureau 
      Office of the Illinois Attorney General 
      69 W. Washington Street, 18th Floor 
      Chicago, IL 60602 
      773.590.7824 
      Kathryn.Pamenter@ilag.gov  

 
 

 
 
 

 

Electronic Filing: Received, Clerk's Office 08/30/2022



2 
 

SERVICE LIST 
 
Don Brown, Clerk of the Board 
Illinois Pollution Control Board 
60 E. Van Buren St., Suite 630 
Chicago, IL 60605 
Don.Brown@illinois.gov 
(by electronic filing) 
 
Brad Halloran 
Hearing Officer 
Illinois Pollution Control Board 
60 E. Van Buren Street, Suite 630 
Chicago, IL 60605 
Brad.Halloran@illinois.gov  
(Via Email) 
 
Daniel J. Deeb 
Alex Garel-Frantzen 
Sarah L. Lode 
ARENTFOX SCHIFF LLP 
233 South Wacker Drive, Suite 7100 
Chicago, IL 60606 
Dan.Deeb@afslaw.com 
Alex.Garel-Frantzen@afslaw.com  
Sarah.Lode@afslaw.com  
Counsel for Aqua Illinois, Inc. 
(via e-mail) 
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CERTIFICATE OF SERVICE 

I, Kathryn A. Pamenter, a Senior Assistant Attorney General, hereby certify that on the 

30th day of August, 2022, I caused to be served the foregoing Notice of Electronic Filing and 

Respondent’s Motion for Permission to Supplement Reply to Petitioner’s Memorandum in 

Response in Opposition to Respondent’s Motion to Dismiss the Permit Appeal as to Additional 

Condition No. 6 upon the parties named on the attached Service List, via e-mail or electronic filing 

as indicated. 

 
/s/ Kathryn A. Pamenter    

      Kathryn A. Pamenter 
   Senior Assistant Attorney General  

      Environmental Bureau 
      Office of the Illinois Attorney General 
      69 W. Washington Street, 18th Floor 
      Chicago, IL 60602 
      773.590.7824 
      Kathryn.Pamenter@ilag.gov 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
AQUA ILLINOIS, INC.,    ) 

) 
 Petitioner,     ) 
       ) 
 v.      )        PCB 2023-012 
       )        (Permit Appeal - Public Water Supply) 
ILLINOIS ENVIRONMENTAL PROTECTION ) 
AGENCY,      ) 
       ) 
 Respondent.     ) 
 

RESPONDENT’S MOTION FOR PERMISSION TO SUPPLEMENT REPLY TO 
PETITIONER’S MEMORANDUM IN RESPONSE IN OPPOSITION TO 

RESPONDENT’S MOTION TO DISMISS THE PERMIT APPEAL AS TO 
ADDITIONAL CONDITION NO. 6 

 
NOW COMES Respondent, ILLINOIS ENVIRONMENTAL PROTECTION AGENCY 

(“Respondent”), by and through the Attorney General of the State of Illinois, KWAME RAOUL, 

and pursuant to 35 Ill. Adm. Code 101.500(e), hereby moves for permission to supplement its 

Reply to Petitioner’s Memorandum in Response in Opposition to Respondent’s Motion to Dismiss 

the Permit Appeal as to Additional Condition No. 6. In support of this motion, Respondent states 

as follows: 

BACKGROUND 

  1. On June 29, 2022, Respondent issued a Special Exception Permit to Petitioner (the 

“June 2022 Permit”). 

2. On July 8, 2022, Petitioner filed its Petition for Review of an Illinois Environmental 

Protection Agency’s Special Exception Permit Decision and Motion for Partial Stay, PCB 2023-

12 (the “Permit Appeal”).    
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3. On August 2, 2022, Respondent filed its Motion to Dismiss the Permit Appeal as 

to Additional Condition No. 6 (“Motion to Dismiss”) and its Motion for Extension of Time to File 

the Record, which incorporated such Motion to Dismiss by reference. 

4. On August 16, 2022, Petitioner filed its Memorandum in Response in Opposition 

to Respondent’s Motion to Dismiss the Permit Appeal as to Additional Condition No. 6 

(“Response”). 

5. On August 22, 2022, Respondent filed its Motion for Permission to File Reply to 

Petitioner’s Memorandum in Response in Opposition to Respondent’s Motion to Dismiss the 

Permit Appeal as to Additional Condition No. 6 (the “August 22 Motion”) and attached 

Respondent’s Reply to Petitioner’s Memorandum in Response in Opposition to Respondent’s 

Motion to Dismiss the Permit Appeal as to Additional Condition No. 6 as Exhibit A thereto (the 

“Reply”),1 which pleadings are incorporated herein by reference. 

6. At 3:52pm on August 22, 2022, Respondent served via email the August 22 Motion 

and attached Reply upon Petitioner. A true and correct copy of such email is attached hereto as 

Exhibit 1. 

7. At 4:23pm on August 22, 2022, Petitioner served via email its Notice of Withdrawal 

of Revised Motion to Modify Agreed Interim Order (“Notice of Withdrawal”) upon Plaintiff in 

the Circuit Court case, including the Illinois Environmental Protection Agency.2 A true and correct 

copy of such email is attached hereto as Exhibit 2. 

                                                 
1 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Reply. 

2 As set forth in the email and the Certificate of Service to the Notice of Withdrawal, Petitioner served 
Michael Roubitchek, Deputy General Counsel in the Division of Legal Counsel of the Illinois 
Environmental Protection Agency, a party in the Circuit Court case. 
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ARGUMENT 

8. Section 101.500(e) of the Illinois Pollution Control Board’s (“Board”) Procedural 

Rules states, “[t]he moving person will not have the right to reply, except as the Board or the 

hearing officer permits to prevent material prejudice. A motion for permission to file a reply must 

be filed with the Board within 14 days after service of the response.” 35 Ill. Adm. Code 101.500(e). 

In this matter, Respondent has timely filed this Motion for Permission, as the 14-day deadline ends 

on August 30, 2022. 

9. Respondent has an ongoing duty to inform the Board of new information related to 

this Permit Appeal, including Petitioner’s filing of the Notice of Withdrawal. In addition, in the 

absence of an opportunity to supplement its Reply to address the Notice of Withdrawal, 

Respondent will be materially prejudiced. 

10. Petitioner’s filing of the Notice of Withdrawal does not alter Respondent’s 

arguments that (a) it properly relied upon 35 Ill. Adm. Code 101.500(a) and 105.108(e), as well as 

Section 2-619(a)(3) of the Illinois Code of Civil Procedure, 735 ILCS 5/2-619(a)(3), as the bases 

for its Motion to Dismiss, and (b) the Circuit Court case and the Permit Appeal involve the same 

parties. (See Reply at pp. 2-5.) 

11. Respondent supplements its argument that the Circuit Court case and the Permit 

Appeal involve the same cause, see Reply at pp. 6-7, as follows: 

Petitioner’s withdrawal of its Revised Motion to Modify does not alter the same cause 
analysis in this matter. First, the Agreed Interim Order’s requirement that 
Defendant/Petitioner continue to conduct monthly compliance sampling in University Park 
remains in effect and is enforceable by the Circuit Court. (See Motion to Dismiss at Exhibit 
2, ¶¶ I.1., II.F.14, VII, VIII, IX.) Second, Petitioner filed a Motion for Mediation in the 
Circuit Court case that seeks mediation of “this matter”.3 (Response at Exhibit B, ¶ 15.) On 
August 17, 2022, the Circuit Court entered an Order setting forth a briefing schedule on 
such Motion for Mediation. A true and correct copy of the August 17, 2022 Order is 

                                                 
3 All unsupported statements set forth in such motion should be disregarded. 35 Ill. Adm. Code 101.504. 
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attached hereto as Exhibit 3. To the extent such motion is granted, the monthly compliance 
sampling requirement will be the subject of such mediation. To the extent such motion is 
denied, the requirement will be the subject of dispositive motions and/or a trial following 
the completion of the discovery schedule as also set forth in the August 17, 2022 Order. 
(See Exhibit 3.) Because 735 ILCS 5/2-619(a)(3) precludes Petitioner’s stated action of 
attempting to utilize “two independent routes to achieve a monitoring change”, (Response 
at p. 9), and the same cause has already been pending before the Circuit Court, 
Respondent’s Motion to Dismiss should be granted. 
 
WHEREFORE, Respondent, the ILLINOIS ENVIRONMENTAL PROTECTION 

AGENCY, respectfully requests that the Board or the hearing officer grant it permission to 

supplement its Reply to Petitioner’s Response, as set forth herein, and such other relief as the 

Board or the hearing officer deems appropriate. 

ILLINOIS ENVIRONMENTAL  
PROTECTION AGENCY 

 
/s/ Kathryn A. Pamenter    

      Kathryn A. Pamenter 
   Senior Assistant Attorney General 
  Ann Marie A. Hanohano 
  Assistant Attorney General  

      Environmental Bureau 
      Office of the Illinois Attorney General 
      69 W. Washington Street, 18th Floor 
      Chicago, IL 60602 
      773.590.7824 

312.881.0556 
      Kathryn.Pamenter@ilag.gov  
      AnnMarie.Hanohano@ilag.gov 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

AQUA ILLINOIS, INC., ) 
) 

Petitioner, ) 
) 

v. )        PCB 2023-012 
)        (Permit Appeal - Public Water Supply) 

ILLINOIS ENVIRONMENTAL PROTECTION ) 
AGENCY, ) 

) 
Respondent. ) 

RESPONDENT’S MOTION FOR PERMISSION TO SUPPLEMENT REPLY TO
PETITIONER’S MEMORANDUM IN RESPONSE IN OPPOSITION TO

RESPONDENT’S MOTION TO DISMISS THE PERMIT APPEAL AS TO
ADDITIONAL CONDITION NO. 6

EXHIBIT 1 
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Pamenter, Kathryn

From: Cacaccio, Maria
Sent: Monday, August 22, 2022 3:52 PM
To: 'Brad.Halloran@Illinois.Gov'; Dan.Deeb@afslaw.com; Alex.Garel-Frantzen@afslaw.com; 

Sarah.Lode@afslaw.com
Cc: Pamenter, Kathryn; Hanohano, Ann Marie
Subject: Aqua Illinois Inc. v. IEPA (PCB No. 2023-012) 
Attachments: Aqua Illinois - NOF Mtn for Permission to File Responsedents Reply.pdf

                Dear Counsel, 
 

Attached please find the Notice of Filing of and Respondent’s Motion for Permission to File Reply to Petitioner’s 
Memorandum in Response in Opposition to Respondent’s Motion to Dismiss the Permit Appeal as to Condition 
No. 6 filed today with the Clerk of the Illinois Pollution Control Board in the above referenced case via the 
“COOL” System and hereby served upon you. 

 
                Thanks, 
 
                Maria Cacaccio  
 
 
Maria Cacaccio 
Paralegal  
Office of the Illinois Attorney General  
69 W. Washington Street, 18th Floor 
Chicago, IL 60602 
Maria.Cacaccio@ilag.gov 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
AQUA ILLINOIS, INC.,    ) 

) 
 Petitioner,     ) 
       ) 
 v.      )        PCB 2023-012 
       )        (Permit Appeal - Public Water Supply) 
ILLINOIS ENVIRONMENTAL PROTECTION ) 
AGENCY,      ) 
       ) 
 Respondent.     ) 
 
 NOTICE OF ELECTRONIC FILING 
  
To:      See Attached Service List  
  

 PLEASE TAKE NOTICE that on the 22nd day of August, 2022, I caused to be filed with 

the Office of the Clerk of the Illinois Pollution Control Board by electronic filing the attached 

Respondent’s Motion for Permission to File Reply to Petitioner’s Memorandum in Response in 

Opposition to Respondent’s Motion to Dismiss the Permit Appeal as to Additional Condition 

No. 6, a true and correct copy of which is attached hereto and hereby served upon you. 

 
ILLINOIS ENVIRONMENTAL  
PROTECTION AGENCY 

 
/s/ Kathryn A. Pamenter    

      Kathryn A. Pamenter 
   Senior Assistant Attorney General  

      Environmental Bureau 
      Office of the Illinois Attorney General 
      69 W. Washington Street, 18th Floor 
      Chicago, IL 60602 
      773.590.7824 
      Kathryn.Pamenter@ilag.gov  
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SERVICE LIST 
 
Don Brown, Clerk of the Board 
Illinois Pollution Control Board 
60 E. Van Buren St., Suite 630 
Chicago, IL 60605 
Don.Brown@illinois.gov 
(by electronic filing) 
 
Brad Halloran 
Hearing Officer 
Illinois Pollution Control Board 
60 E. Van Buren Street, Suite 630 
Chicago, IL 60605 
Brad.Halloran@illinois.gov  
(Via Email) 
 
Daniel J. Deeb 
Alex Garel-Frantzen 
Sarah L. Lode 
ARENTFOX SCHIFF LLP 
233 South Wacker Drive, Suite 7100 
Chicago, IL 60606 
Dan.Deeb@afslaw.com 
Alex.Garel-Frantzen@afslaw.com  
Sarah.Lode@afslaw.com  
Counsel for Aqua Illinois, Inc. 
(via e-mail) 
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CERTIFICATE OF SERVICE 

I, Kathryn A. Pamenter, a Senior Assistant Attorney General, hereby certify that on the 

22nd day of August, 2022, I caused to be served the foregoing Notice of Electronic Filing and 

Respondent’s Motion for Permission to File Reply to Petitioner’s Memorandum in Response in 

Opposition to Respondent’s Motion to Dismiss the Permit Appeal as to Additional Condition No. 6 

upon the parties named on the attached Service List, via e-mail or electronic filing as indicated. 

 
/s/ Kathryn A. Pamenter    

      Kathryn A. Pamenter 
   Senior Assistant Attorney General  

      Environmental Bureau 
      Office of the Illinois Attorney General 
      69 W. Washington Street, 18th Floor 
      Chicago, IL 60602 
      773.590.7824 
      Kathryn.Pamenter@ilag.gov 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
AQUA ILLINOIS, INC.,    ) 

) 
 Petitioner,     ) 
       ) 
 v.      )        PCB 2023-012 
       )        (Permit Appeal - Public Water Supply) 
ILLINOIS ENVIRONMENTAL PROTECTION ) 
AGENCY,      ) 
       ) 
 Respondent.     ) 
 
RESPONDENT’S MOTION FOR PERMISSION TO FILE REPLY TO PETITIONER’S 
MEMORANDUM IN RESPONSE IN OPPOSITION TO RESPONDENT’S MOTION TO 

DISMISS THE PERMIT APPEAL AS TO ADDITIONAL CONDITION NO. 6 
 

NOW COMES Respondent, ILLINOIS ENVIRONMENTAL PROTECTION AGENCY 

(“Respondent”), by and through the Attorney General of the State of Illinois, KWAME RAOUL, 

and pursuant to 35 Ill. Adm. Code 101.500(e), hereby moves for permission to file a reply to 

Petitioner’s Memorandum in Response in Opposition to Respondent’s Motion to Dismiss the 

Permit Appeal as to Additional Condition No. 6. In support of this motion, Respondent states as 

follows: 

  1. On June 29, 2022, Respondent issued a Special Exception Permit to Petitioner (the 

“June 2022 Permit”). 

2. On July 8, 2022, Petitioner filed its Petition for Review of the Illinois 

Environmental Protection Agency’s Special Exception Permit Decision and Motion for Partial 

Stay, PCB 2023-12 (the “Permit Appeal”).    

3. On August 2, 2022, Respondent filed its Motion to Dismiss the Permit Appeal as 

to Additional Condition No. 6 (“Motion to Dismiss”) and its Motion for Extension of Time to File 

the Record, which incorporated such Motion to Dismiss by reference. 
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4. On August 16, 2022, Petitioner filed its Memorandum in Response in Opposition 

to Respondent’s Motion to Dismiss the Permit Appeal as to Additional Condition No. 6 

(“Response”), in which Petitioner contends that Respondent is “tilting at windmills”. (Response at 

p. 1.) 

5. Section 101.500(e) of the Illinois Pollution Control Board’s (“Board”) Procedural 

Rules states, “[t]he moving person will not have the right to reply, except as the Board or the 

hearing officer permits to prevent material prejudice. A motion for permission to file a reply must 

be filed with the Board within 14 days after service of the response.” 35 Ill. Adm. Code 101.500(e). 

In this matter, Respondent has timely filed this Motion for Permission, as the 14-day deadline ends 

on August 30, 2022. 

6. In the absence of an opportunity to file a Reply to Petitioner’s Response, 

Respondent will be materially prejudiced. Specifically, Respondent must be permitted to reply to 

Petitioner’s incorrect arguments that (a) Part 103 of the Board’s Rules concerning enforcement 

actions and corresponding cases apply in this Permit Appeal, instead of Part 105 governing 

Appeals of Final Decisions of State Agencies, and (b) Petitioner may proceed simultaneously in 

two forums for the same purpose. 

7. Respondent has prepared a Reply that responds to Petitioner’s Response. A copy 

of such Reply is attached hereto as Exhibit A. By this motion, Respondent seeks permission to file 

its Reply to avoid material prejudice. 

WHEREFORE, Respondent, the ILLINOIS ENVIRONMENTAL PROTECTION 

AGENCY, respectfully requests that the Board or the hearing officer grant it permission to file its 

Electronic Filing: Received, Clerk's Office 08/30/2022



3 
 

Reply to Petitioner’s Response and such other relief as the Board or the hearing officer deems 

appropriate. 

ILLINOIS ENVIRONMENTAL  
PROTECTION AGENCY 

 
/s/ Kathryn A. Pamenter   

      Kathryn A. Pamenter 
   Senior Assistant Attorney General 
  Ann Marie A. Hanohano 
  Assistant Attorney General  

      Environmental Bureau 
      Office of the Illinois Attorney General 
      69 W. Washington Street, 18th Floor 
      Chicago, IL 60602 
      773.590.7824 

312.881.0556 
      Kathryn.Pamenter@ilag.gov  
      AnnMarie.Hanohano@ilag.gov 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
AQUA ILLINOIS, INC.,    ) 

) 
 Petitioner,     ) 
       ) 
 v.      )        PCB 2023-012 
       )        (Permit Appeal - Public Water Supply) 
ILLINOIS ENVIRONMENTAL PROTECTION ) 
AGENCY,      ) 
       ) 
 Respondent.     ) 
 
RESPONDENT’S MOTION FOR PERMISSION TO FILE REPLY TO PETITIONER’S 
MEMORANDUM IN RESPONSE IN OPPOSITION TO RESPONDENT’S MOTION TO 

DISMISS THE PERMIT APPEAL AS TO ADDITIONAL CONDITION NO. 6 
 

EXHIBIT A 
 

RESPONDENT’S REPLY TO PETITIONER’S MEMORANDUM IN RESPONSE  
IN OPPOSITION TO RESPONDENT’S MOTION TO DISMISS THE PERMIT APPEAL AS 

TO ADDITIONAL CONDITION NO. 6 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
AQUA ILLINOIS, INC.,    ) 

) 
 Petitioner,     ) 
       ) 
 v.      )        PCB 2023-012 
       )        (Permit Appeal - Public Water Supply) 
ILLINOIS ENVIRONMENTAL PROTECTION ) 
AGENCY,      ) 
       ) 
 Respondent.     ) 
 

RESPONDENT’S REPLY TO PETITIONER’S MEMORANDUM IN RESPONSE  
IN OPPOSITION TO RESPONDENT’S MOTION TO DISMISS THE PERMIT APPEAL 

AS TO ADDITIONAL CONDITION NO. 6 
 
 Part 103 of the Illinois Pollution Control Board’s (“Board”) Rules applies to Enforcement 

matters, while Part 105 governs Appeals of Final Decisions of State Agencies, with Part 101 

supplementing both. In filing its Motion to Dismiss the Permit Appeal as to Additional Condition 

No. 6 (“Motion to Dismiss”), Respondent properly cited Parts 101 and 105 of the Board’s Rules 

regarding permit appeals. In addition, Respondent demonstrated that Petitioner’s appeal (PCB 23-

12, the “Permit Appeal”) of Respondent’s final decision regarding Additional Condition No. 6 

satisfies the same parties/same cause standard, in that Petitioner’s Revised Motion to Modify 

before the Will County Circuit Court (the “Circuit Court”) and its Permit Appeal both seek the 

elimination of monthly compliance sampling. (See Motion to Dismiss at Argument, ¶¶ 2-6.)  

In its Memorandum in Response in Opposition to Respondent’s Motion to Dismiss the 

Permit Appeal as to Additional Condition No. 6 (“Response”), Petitioner insists that dismissal is 

not warranted pursuant to Section 103.212 of the Board’s Rules and corresponding cases. 

(Response at pp. 6, 8.) Yet, Petitioner did not file an enforcement complaint under Part 103 of the 

Board’s Rules against Respondent, let alone a citizen’s complaint needed to invoke 

Section 103.212. Moreover, Petitioner is not permitted to utilize two forums simultaneously to 
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seek the same relief. 735 ILCS 5/2-619(a)(3). Because Respondent correctly relied upon Parts 101 

and 105 of the Board’s Rules in this Permit Appeal and has met the standard under 35 Ill. Adm. 

Code 101.500(a), 105.108 and 735 ILCS 5/2-619(a)(3), its Motion to Dismiss should be granted. 

I. Respondent Properly Moved for Dismissal of the Permit Appeal as to Additional 
Condition No. 6 in Accordance with the Board’s Rules. 

 
 Sections 105.100(a) and (b) of the Board’s Rules provide that: 

[t]his Part applies to appeals of final decisions of the Agency and the OSFM to the Board 
as described in this part. . . . This Part must be read in conjunction with 35 Ill. Adm. Code 
101, which contains procedures generally applicable to all of the Board’s adjudicatory 
proceedings. In the event of a conflict between the requirements of 35 Ill. Adm. Code 101 
and those of this Part, the provisions of this Part apply. 
 

35 Ill. Adm. Code 105.100(a), (b). Section 105.108 of the Board’s Rules sets forth five bases for 

dismissal including, as pertinent to this Permit Appeal, “[o]ther grounds exist[ing] that bar the 

petitioner from proceeding.” 35 Ill. Adm. Code 105.108(e).1 In addition, Section 101.500(a) of the 

Board’s Rules, which applies in permit appeals, states that “[t]he Board may entertain any motion 

the parties wish to file that is permissible under the Act or other applicable law, this Part, or the 

Code of Civil Procedure.” 35 Ill. Adm. Code 101.500(a) (emphasis added); 35 Ill. Adm. Code 

105.100(b). As such, a respondent in an appeal of a final agency decision may file a dismissal 

motion in accordance with 35 Ill. Adm. Code 101.500(a) and 105.108, as well as Section 2-619(a) 

of the Illinois Code of Civil Procedure, 735 ILCS 5/2-619(a). 

 Notwithstanding the foregoing, Petitioner asserts that 35 Ill Adm. Code 101.100(b) and 

103.212(a) control in this Permit Appeal. (Response at p. 6.) As to the former regulation, though, 

                                                 
1 Petitioner contends that 35 Ill. Adm. Code 105.108 should only apply to motions seeking to dismiss an 
entire petition. (Response at p. 6, fn. 2.) Such a narrow reading of the Rule would deprive respondents of 
procedural rights and limit the ability to narrow the issues for the Board’s decision. Cf. Aqua Illinois, Inc. 
v. IEPA, PCB 23-12, slip op. at p. 2 (Aug. 11, 2022) (finding that the Board has authority to grant a 
discretionary stay of a permit condition). 
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the Board’s Rules expressly authorize the filing in a permit appeal of a motion to dismiss that is 

“permissible under . . . the Code of Civil Procedure.” 35 Ill. Adm. Code 101.500(a). Similarly, the 

Board’s Rules are silent as to whether an appeal of conditions within a Special Exception Permit 

may be dismissed as duplicative of a matter pending in another forum, thereby permitting the 

Board to “look to the Code of Civil Procedure . . . for guidance.” 35 Ill. Adm. Code 101.100(b).2  

As to the latter of Petitioner’s cited regulations, Part 103 only “applies to proceedings 

before the Board concerning complaints alleging violations of the Act, regulations, and orders of 

the Board under Section 31 of the Act [415 ILCS 5/31].” 35 Ill. Adm. Code 103.100(a) (emphasis 

added); see also 35 Ill. Adm. Code 101.202 (“‘[c]omplaint’ means the initial filing that begins an 

enforcement proceeding under Section 31 of the Act and 35 Ill. Adm. Code 103”). Similarly, 

Section 103.212(a) of the Board’s Rules states, in its entirety, that:  

Any person may file with the Board a complaint against any person allegedly violating the 
Act, any rule or regulation adopted under the Act, any permit or term or condition of a 
permit, or any Board order. When the Board receives a citizen’s complaint, unless the 
Board determines that such complaint is duplicative or frivolous, it shall schedule a 
hearing. [415 ILCS 5/31(d)(1).] The definitions for duplicative and frivolous can be found 
at 35 Ill. Adm. Code 101.Subpart B. 

 
35 Ill. Adm. Code 103.212(a) (italics in original; emphasis added); compare Response at p. 6 

(Petitioner changed “such complaint” to “a complaint” in its quotation of this provision); see also 

415 ILCS 5/31(c)(1), (d)(1). Petitioner’s Petition for Review of an Illinois Environmental 

Protection Agency’s Special Exception Permit Decision filed in the Permit Appeal does not 

                                                 
2 Neither Petitioner, nor Respondent cited 35 Ill. Adm. Code 105.214(c)(1) or (d), which include the 
“duplicative or frivolous” language. Such provisions concern whether the Board will hold a hearing on a 
petition for review, not the issue of dismissal, and only apply to a National Pollutant Discharge Elimination 
System (NPDES) permit, a Resource Conversation and Recovery Act (RCRA) Permit for a Hazardous 
Waste Disposal Site, or a Hazardous Waste Permit. 
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constitute a “complaint” alleging enforcement violations, much less a citizen’s complaint, to 

render Section 103.212(a) of the Board’s Rules applicable in this matter.   

 Each of Petitioner’s cited cases is equally inapposite. For example, in United City of 

Yorkville v. Hamman Farms, PCB 08-96, slip op. (April 2, 2009), the Board found that United 

City of Yorkville’s citizen’s complaint against Hamman Farms was not duplicative of the Illinois 

Attorney General’s Office’s circuit court complaint against Hamman Farms pursuant to 415 ILCS 

5/31(d)(1) and 35 Ill. Adm. Code 103.212(a). Similarly, in Sierra Club et al. v. Midwest 

Generation, LLC, PCB 13-15, slip op. at pp. 21-23 (Oct. 3, 2013), the Board determined that a 

citizen’s complaint, alleging certain of the same violations underlying several Compliance 

Commitment Agreements that Midwest Generation, LLC entered into during the Agency’s pre-

enforcement process, was not duplicative of those agreements. See also People v. Freeman United 

Coal Mining Co., LLC, PCB 10-61, 11-2, slip. op. at pp. 14-15 (July 15, 2010) (intervenor 

environmental group’s citizen’s complaint, the initial pleading accompanying the motion to 

intervene, was not duplicative of Attorney General’s complaint filed in the same action before the 

Board); Lake County Forest Preserve District v. Neil Ostro, PCB 92-80, slip op. (July 30, 1992) 

(citizen’s complaint was not duplicative of federal district court complaint); League of Women 

Voters v. N. Shore Sanitary Dist., PCB 70-7, slip op. (Oct. 8, 1970) (citizen’s complaint before the 

Board was not duplicative of Attorney General’s circuit court complaint).3 

 Petitioner’s citation to Part 103’s Enforcement Rules generally, and Section 103.212(a) 

specifically, is misplaced. As this matter concerns an appeal of a final Agency decision, the Board 

                                                 
3 In its Motion to Dismiss, Respondent acknowledged the definition of “duplicative” set forth in 35 Ill. 
Adm. Code 101.202. (Motion to Dismiss at ¶ 1.) As no Board Rule utilizing this term applies in this Permit 
Appeal, Respondent did not rely upon the cases corresponding to such definition in its argument. As noted 
above, Petitioner’s cases citing 35 Ill. Adm. Code 101.202 compare pending complaints each alleging 
enforcement-related violations.  
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should hold that Respondent properly relied upon 35 Ill. Adm. Code 101.500(a) and 105.108, as 

well as Section 2-619(a)(3) of the Illinois Code of Civil Procedure, 735 ILCS 5/2-619(a)(3), as the 

bases for its Motion to Dismiss. 

II. Petitioner’s Permit Appeal as to Additional Condition No. 6 Should be Dismissed.  

 Section 2-619(a)(3) of the Illinois Code of Civil Procedure authorizes the filing of a 

dismissal motion when “there is another action pending between the same parties for the same 

cause.” 735 ILCS 5/2-619(a)(3). As to the “same parties” element of the standard, Aqua Illinois, 

Inc. is the defendant in the Circuit Court action and the Petitioner in this Permit Appeal, while the 

Illinois Environmental Protection Agency is a party in the Circuit Court action and the Respondent 

in this Permit Appeal. As Petitioner notes, the caption of the Circuit Court complaint does not 

include Respondent. (Response at pp. 15-16.) Such caption, though, comports with Section 42(f) 

of the Illinois Environmental Protection Act. 735 ILCS 5/42(f) (“the Attorney General[] shall bring 

such actions in the name of the people of the State of Illinois”); see also Motion to Dismiss at 

Exhibit A, p. 1) (the preamble of the Circuit Court complaint indicates that its filing was “at the 

request of the Illinois Environmental Protection Agency. . .”). Moreover, Env’t Protection Agency 

v. Ill. Pollution Control Bd., to which Petitioner cites, Response at p. 15, recognizes that “[a]s the 

chief legal officer of the State, the Attorney General has the constitutional duty of acting as legal 

adviser to and legal representative of State agencies”. 69 Ill.2d 394, 398-399 (1977) (finding State 

agency may not independently employ private counsel); see also People ex. rel. Sklodowski v. 

State of Illinois, 162 Ill.2d 117, 127 (1994) (same) (cited in Response at p. 15).4  

                                                 
4 Petitioner’s citation to People & IEPA v. NL Indus., Inc., 297 Ill. App. 3d 297 (1998); People & IEPA v. 
Van Tran. Elec. Corp., 152 Ill. App. 3d 175 (1987); and People & IEPA v. Archer Daniels Midland Corp., 
PCB 83-226 (March 22, 1985), does not establish a “longstanding practice” of naming Respondent in case 
captions, Response at p. 16, particularly given that the earliest cited case is from 1998. 
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As to the “same cause” element, Defendant/Petitioner is asking both the Circuit Court and 

the Board, at the same time, to decide whether Defendant/Petitioner should be required to continue 

compliance sampling on a monthly basis. Specifically, in its Revised Motion to Modify pending 

before the Circuit Court, Petitioner “requests that the heightened testing requirements (of monthly 

compliance testing) be concluded”, while in its Permit Appeal, Petitioner requests that the Board 

remand the June 29, 2022 Special Exception Permit to eliminate the “monthly” compliance 

sampling requirement. (Compare Motion to Dismiss at Exhibit 3, p. 3, with Motion to Dismiss at 

Background, ¶ 8 and Permit Appeal at ¶ 27.)  

In response, Petitioner first asserts that it may utilize “two independent routes to achieve a 

monitoring change”. (Response at p. 9.) Yet, 735 ILCS 5/2-619(a)(3) expressly precludes such 

action. In addition, nothing in the Agreed Interim Order or other Circuit Court orders provides for 

Petitioner seeking relief as to the monthly compliance sampling requirement in the Circuit Court 

and then, upon the Circuit Court granting discovery and thereby lengthening the time within which 

Petitioner will obtain a decision, turning to the Board to attempt to get a faster result as to the same 

requested relief. (Compare Response at p. 9, with Motion to Dismiss at Background, ¶¶ 4-6, 8.)  

Second, relying upon the Circuit Court’s phrase “to the extent Aqua is seeking a 

modification to the [Agreed Interim Order]”, Petitioner contends that its Permit Appeal does not 

“even remotely seek[] to modify the Agreed Interim Order”, thereby preventing the Board from 

finding “a conflict of any kind” between the two matters. (Response at pp. 10-11). Such argument 

ignores Petitioner’s express requests simultaneously pending before the Circuit Court and the 

Board to eliminate monthly compliance sampling. (See supra p. 6.) In addition, on August 16, 

2022, during the pendency of this Permit Appeal, Petitioner filed a motion with the Circuit Court 

seeking Court-ordered mediation, including as to the monthly compliance sampling requirement, 
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thereby further evidencing that the issue is properly before the Circuit Court. (Response at 

Exhibit B.)5 Accordingly, Respondent has shown that the Revised Motion to Modify pending 

before the Circuit Court and this Permit Appeal involve the same parties and the same cause. 

III. Conclusion. 
 

Based upon the foregoing, 35 Ill. Adm. Code 101.500(a) and 105.108, as well as Section 2-

619(a) of the Illinois Code of Civil Procedure govern Respondent’s Motion to Dismiss. In addition, 

Section 2-619(a)(3) of the Illinois Code of Civil Procedure precludes Petitioner’s attempt to utilize 

two forums for the same purpose. 735 ILCS 5/2-619(a)(3). Therefore, Petitioner’s Permit Appeal 

as to Additional Condition No. 6 should be dismissed. 

ILLINOIS ENVIRONMENTAL  
PROTECTION AGENCY 

 
/s/ Kathryn A. Pamenter   

      Kathryn A. Pamenter 
   Senior Assistant Attorney General 
  Ann Marie A. Hanohano 
  Assistant Attorney General  

      Environmental Bureau 
      Office of the Illinois Attorney General 
      69 W. Washington Street, 18th Floor 
      Chicago, IL 60602 
      773.590.7824 

312.881.0556 
      Kathryn.Pamenter@ilag.gov  
      AnnMarie.Hanohano@ilag.gov 
  
 

 
 

                                                 
5 All unsupported statements set forth in such motion should be disregarded. 35 Ill. Adm. Code 101.504. 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

AQUA ILLINOIS, INC., ) 
) 

Petitioner, ) 
) 

v. )        PCB 2023-012 
)        (Permit Appeal - Public Water Supply) 

ILLINOIS ENVIRONMENTAL PROTECTION ) 
AGENCY, ) 

) 
Respondent. ) 

RESPONDENT’S MOTION FOR PERMISSION TO SUPPLEMENT REPLY TO
PETITIONER’S MEMORANDUM IN RESPONSE IN OPPOSITION TO

RESPONDENT’S MOTION TO DISMISS THE PERMIT APPEAL AS TO
ADDITIONAL CONDITION NO. 6

EXHIBIT 2 
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Pamenter, Kathryn

From: Middleton, Robert <robert.middleton@afslaw.com>
Sent: Monday, August 22, 2022 4:23 PM
To: Mtatroe@willcountyillinois.com; alipetz@willcountyillinois.com; Pamenter, Kathryn; 

O'Laughlin, Ellen; Sylvester, Stephen; Mike.Roubitchek@illinois.gov
Cc: Deeb, Daniel J.
Subject: [EXTERNAL] People v. Aqua - 19CH1208 - Notice of Withdrawal of Revised Motion to 

Modify Agreed Interim Order
Attachments: Notice of Withdrawal of Motion to Modify Agreed Interim     Order.pdf; Certificate of 

Service - Notice of Withdrawal.pdf

Counsel:  
 
Please see the attached.  
 
Thank you, 
Robert  
 

 

Robert Middleton 
ASSOCIATE | ARENTFOX SCHIFF LLP 

(HE/HIM/HIS) 

robert.middleton@afslaw.com | 312.258.5875 DIRECT  

Bio | LinkedIn  | Subscribe 

233 South Wacker Drive, Suite 7100 , Chicago, IL 60606 
 

 

------------------------------------------------------------------- 
This message and any attachments may contain confidential 
information protected by the attorney-client or other privilege. 
If you believe that it has been sent to you in error, 
please reply to the sender that you received the message in 
error. Then delete it. Thank you. 
------------------------------------------------------------------- 
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IN THE CIRCUIT COURT FOR THE TWELFTH JUDICIAL CIRCUIT 
WILL COUNTY, ILLINOIS 

CHANCERY DIVISION  
 
PEOPLE OF THE STATE OF ILLINOIS ) 
ex rel. KWAME RAOUL, Attorney  )  
General of the State of Illinois, and ex rel. ) 
JAMES W. GLASGOW, State’s Attorney ) 
for Will County, Illinois,   ) 

) 
Plaintiff,   ) 

) 
v.    ) No. 19CH1208 

      )  
AQUA ILLINOIS, INC., an Illinois  ) 
domestic corporation,    ) 
      ) 

Defendant.   ) 
 

 

NOTICE OF WITHDRAWAL OF REVISED MOTION TO MODIFY AGREED 
INTERIM ORDER 

 
 Defendant Aqua Illinois, Inc. (“Aqua”) respectfully files this Notice to inform the Court 

that it is withdrawing its Revised Motion to Modify Agreed Interim Order (“Motion to Modify”), 

filed with this Court on January 18, 2022. On January 25, 2022, this Court directed the Parties to 

engage in discovery prior to briefing on Aqua’s Motion to Modify. The Parties have exchanged 

written discovery and are in the process of collecting, reviewing, and producing documents. Aqua 

does not intend this Notice to impact the Court’s directive for the Parties to proceed with discovery; 

indeed, Aqua would like to see discovery proceed so this a conclusion of this case can be reached. 

 Aqua files this Notice at this juncture because the facts of this case have changed 

substantially since Aqua filed its Motion to Modify in January 2022 due to Aqua’s diligent work 

to provide clean, potable water to the University Park Public Water System.  For an entire year – 

the past two six-month compliance monitoring periods – the University Park Public Water System 

has met the lead action level under the Illinois Lead and Copper Rule.  Further, since there are no 
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known ongoing violations to be enjoined by this Court, Aqua has asked this Court to issue an order 

requiring the parties to submit to mediation so this matter can be resolved.  Lastly, given that 

unlimited discovery was allowed by this Court’s order of January 25, 2022, it is clear to Aqua that 

issues raised by this case will be more efficiently and completely disposed of via dispositive 

motions rather than through the request limited relief sought in Aqua’s Motion to Modify.   

 

Date: August 22, 2022 Respectfully submitted, 
 

 
AQUA ILLINOIS, INC. 
 
 
By:   /s/ Daniel Deeb               
Daniel Deeb 
Robert Middleton 
ArentFox Schiff LLP 
233 South Wacker Drive, Suite 7100 
Chicago, Illinois 60606 
(phone) 312-258-5500 
(email) dan.deeb@afslaw.com 
(email) robert.middleton@afslaw.com   
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CERTIFICATE OF SERVICE 

 I hereby certify that on August 22, 2022, a true and correct copy of the foregoing Notice 

of Withdrawal of Revised Motion to Modify Agreed Interim Order was served upon each of 

the individual(s) listed below by emailing a copy to each of the individuals listed below, on or 

before the hour of 4:30 p.m. 

 
 /s/ Robert Middleton 

 
 

Mary M. Tatroe     
Adam Lipetz 
Civil Division Chief 
Will County State’s Attorney  
57 N. Ottawa Street 
Joliet, Illinois 60432 
Mtatroe@willcountyillinois.com 
alipetz@willcountyillinois.com 
 
Kathryn Pamenter  
Ellen O’Laughlin  
Stephen Sylvester  
Office of the Attorney General 
Environmental Bureau  
Senior Assistant Attorneys General  
69 W. Washington Street, Suite 1800  
Chicago, IL 60601 
kathryn.pamenter@ilag.gov 
ellen.olaughlin@ilag.gov 
Stephen.sylvester@ilag.gov 
 
Michael Roubitchek  
Division of Legal Counsel  
Illinois EPA 
P.O. Box 19276  
1021 N. Grand Avenue East  
Springfield, IL 62794-9276 
Mike.Roubitchek@illinois.gov 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

AQUA ILLINOIS, INC., ) 
) 

Petitioner, ) 
) 

v. )        PCB 2023-012 
)        (Permit Appeal - Public Water Supply) 

ILLINOIS ENVIRONMENTAL PROTECTION ) 
AGENCY, ) 

) 
Respondent. ) 

RESPONDENT’S MOTION FOR PERMISSION TO SUPPLEMENT REPLY TO
PETITIONER’S MEMORANDUM IN RESPONSE IN OPPOSITION TO

RESPONDENT’S MOTION TO DISMISS THE PERMIT APPEAL AS TO
ADDITIONAL CONDITION NO. 6

EXHIBIT 3 
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IN THE CIRCUIT COURT FOR THE TWELFTH JUDICIAL CIRCUIT 
WILL COUNTY, ILLINOIS 

CHANCERY DIVISION  
 
PEOPLE OF THE STATE OF ILLINOIS ) 
ex rel. KWAME RAOUL, Attorney  )  
General of the State of Illinois and ex rel. ) 
JAMES W. GLASGOW, State’s Attorney ) 
for Will County, Illinois,   ) 

) 
Plaintiff,   ) 

) 
v.    ) No. 19 CH 1208 

      )  
AQUA ILLINOIS, INC., an Illinois  ) 
domestic corporation,    ) 
      ) 

Defendant.   ) 
 

ORDER 
 

This matter coming to be heard for status, each party appearing through counsel, and the 

Court being fully advised in the premises: 

IT IS HEREBY ORDERED THAT: 

Revised Discovery Schedule: 

1. The time for the parties to produce documents responsive to their respective initial 

documents requests is extended through December 20, 2022.  

2. The time for the parties to serve their Rule 213(f)(1) witness disclosures is extended 

through January 23, 2023. 

3. The time for the parties to complete all fact witness depositions is extended through 

February 28, 2023. 

4. The time for the parties to complete written fact discovery is extended through February 

28, 2023. 

5. The time for the parties to serve their Rule 213(f)(2) and (3) witness disclosures is 

extended through March 30, 2023. 

Andrea Lynn Chasteen
Will County Circuit Clerk

Twelfth Judicial Circuit Court
Electronically Filed

2019CH001208
Filed Date: 8/17/2022 3:26 PM

Envelope: 19128562
Clerk: MR
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6. The time for the parties to complete depositions of any Rule 213(f)(2) and (3) witnesses 

is extended through May 30, 2023. 

7. The time for the parties to serve any expert rebuttal disclosures is extended through June 

28, 2023.  

8. The time for the parties to complete depositions of any rebuttal experts is extended 

through July 31, 2023.  

Defendant Aqua Illinois, Inc.’s Motion for Mediation: 

9. Plaintiff’s response to Defendant Aqua Illinois, Inc.’s Motion for Mediation shall be filed 

on or before September 14, 2022. 

10. Defendant’s reply in support of its Motion for Mediation shall be filed on or before 

September 21, 2022. 

11. The Defendant’s Motion for Mediation is set for hearing on October 4, 2022 at 9:30 a.m. 

via Zoom before Honorable Judge John C. Anderson. The Parties shall also report on 

status on this date. 

12. The court date of August 29, 2022, the date originally set for Defendant’s Motion for 

Mediation, is hereby stricken.  

    

ENTERED:_____________________  
         
        J U D G E 

 
      DATE: _______________________  
 

 

 
Prepared by: 
Ellen F. O’Laughlin 
Senior Assistant Attorney General         
Environmental Bureau       
69 W. Washington Street, Suite 1800 
Chicago, IL 60602 
Ellen.olaughlin@ilag.gov 

August 17, 2022
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