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COMPLAINANT’S RESPONSEIN OPPOSITION TO
MOTION OF RESPONDENT TO DISMISS OR, IN THE ALTERNATIVE, STRIKE

ComplainantMateTechnologies,Inc. (“Mate”) opposesRespondentFTC America

Corporation’s(“FTC” or “Respondent”)motionto dismiss(the“Motion”) becauseit doesnot

satisfythejudicial standardapplicableto amotion to dismiss. Additionally,FTC’s argumentsare

premisedon thenotionthat environmentalregulationsdo notapplyuntil afterwastes,emissions

andeffluentsarereleased.Suchreasoningis plainly wrong, andstandsmodemenvironmental

regulationon its head. FormorethanthreedecadestheIllinois Pollution ControlBoard

(“Board”) haspromulgatedregulationsthatrequireintensivemanagementto preventthetypesof

messeswhich FTC hascreated.

Judicial Standard

The standardthat theBoardmust apply to kespondent’smotion cannotbe in dispute:

Whenruling on amotion to dismiss,theBoardtakesall well-pledallegationsas
trueand drawsall inferencesfrom themin favor ofthenon-movant.Dismissalis
properonly if it is clear thatno setoffactscouldbeproventhatwouldentitle
complainantto relief SeePeoplev. PeabodyCoal Co., PCB99-134,slip. Op. at



1-2 (June20, 2002);Peoplev. SteinSteel Mills Co., PCB02-1, slip op. at 1 (Nov.
15, 2001)citing Import Sales,Inc. v. ContinentalBearingsCorp.,217 Ill. App. 3d
893, 577 N.E.2d 1205 (1st Dist. 1991).

Peoplev. Michael Grain Company,Inc. etal., PCB96-143(October2, 2003);2003WL

22334782,at *4 (emphasisadded).

Respondentdoesnot arguethethatno setof factscouldbe proventhatwould entitle

Complainantto relief. Instead,Respondentrelieson extraordinaryregulatoryinterpretationsthat

find no basisin law. As demonstratedbelow, theComplaintallegesfactswhich, whenproven,

will entitleMateto relief, FTC’s Motion hasno merit andshouldbe denied.

Counts I through VII’

Ignoringthelanguageoftheregulationsinvolvedin CountsI throughVII, FTC baldly

assertsthat theoil that FTC haswantonlyspewnaboutmustqualify as“waste.” But, the

argumentcontinues,theoil couldnotbe wasteuntil afterFIC releasesit, andafterFTC ponders

what to do with thestuff. Motion, at pp. 4-5. ConsidersomeofFTC’s morestriking assertions:

Mate~sprematureapplicationof regulatorydutiesshouldberejected;suchduties
cannotattachuntil, at aminimum,thematerialsofconcernhavebeen
affirmatively collectedandidentifiedandahandlingdeterminationhasbeen
made.

* * *

Themereexistenceorpresenceof amaterialin an activefacility thatmay
eventuallyrequirecertainregulatedmanagementdoesnot meanit is a wasteor
somehowhasbeen‘passively’ discarded.

* *

FTC hasnot locatedany precedentor authorityfor thepropositionthat waste
managementrequirementsapply to materialin amanufacturingfacility activelyin
use,wheresuchmaterialhasnot yetevenbeencollectedand handledfor purposes
of eventualstorage,treatmentor disposal.

For reasonsthat arenot clear,FTC haslumpedtogetherCountsI throughVII. Motion,
at pp. 3-7.
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Motion, atpp.5-6.

Suchstatementsareutterly preposterous.Virtually theentire structureofTitle 35 of the

Illinois AdministrativeCodeis foundedon thepremisethat effluents,emissionsandwastesmust

beintensivelyanalyzedandmanaged— before,during,and aftertheirproduction.And this, for

thevery purposesofpreventingtheirreleaseto theenvironment,andavoidingthedilemmaof

how on earthto “collect” them. See,e.g. 35 Ill. Adm. CodeParts720 through725,which impose

“cradle-to-grave”requirementson thegeneration,transportation,treatment,storageanddisposal

of hazardouswastes.2

TheComplaintalleges,in painstakingdetail,exactlyhow FIC’s policy of “dump now,

think later” hasviolatedahostof environmçntalregulations,asfollows:

CountI Theoil thatFTC generatedwas “usedoil” within themeaningof35 Ill.
Adm. Code§739.100,andFTC’s wantondisseminationof it on the
building surfaces,theenvironment,andin the lungs ofindividualsviolated
theusedoil storagerequirementsof35 Iii. Adm. Code§739.122(a).
Complaint¶~J17, 22.

CountII Theusedoil regulationsrequiredisposalin accordancewith theboth the
hazardouswasteregulationsandthesolid wasteregulations.Hazardous
wasteregulations.’ SomeofFIC’s usedoil washazardous,andwas
disposedin violationof thehazardouswasteregulations— thereby
violatingtheusedoil regulations.Complaint¶~J25,29-30. Solidwaste
regulations:To theextentthat FTC’s usedoil wasnothazardous,it was
disposedin violation of thesolidwasteregulations— thusalso violating
theusedoil regulations.Complaint¶~J25,37-38.

CountIII FTC’susedoil wasa solid waste,andFTC did not containit to preventits
entry into theenvironment.Therefore,FTC causedthepropertyto satisfy
thedefinition of a “landfill” andignoredtheregulatoryrequirements

2 Thewell-knownelaboratedefinition of “discardedmaterial” in 35 Ill. Adm. Code

§721.102(a)(2)clearlynegatesFIC’s observationthat “thereappearsto beno relevantstatutory,
regulatoryor reportedopinionon point definingor interpreting‘discarded’ . . . .“ Motion, at p.
5.
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applicableto suchfacilities. Complaint¶~J37-39,44-45.

CountIV FTC wasa hazardouswastegenerator,andby failing to determinewhether
theoil washazardous,violatedthehazardouswastegeneratorregulations.
Complaint¶~J51, 52 and 55.

CountV FTC storedhazardouswasteon-sitefor more than90 dayswithout a
permit,andthusviolatedthehazardouswastestorageregulations.
Complaint¶~J57, 58 and60.

CountVI FTC disposedof hazardouswasteon-sitewithoutapermit,andthus
violatedthehazardouswastedisposalregulations.Complaint¶~J30 and
62.

CountVII FTC disposedofwasteon-sitein violation ofthestatutoryprohibition on
wastedisposal.Complaint¶~J64, 66 and 68.

Mate haswell-pledall factsnecessaryto demonstratetheviolationscited in CountsI

throughVII. Respondenthasnot evenattemptedto showhowMate’sproofofthesefactswould

not entitle Complainantto therelief it seeks.Therefore,Respondent’smotion shouldbedenied.

Count VIII

FTC maintainsthat CountVIII, allegingthatFIC violatedthestatutoryprohibition on air

pollution, shouldbe dismissedbecauseMatedid not allegeaviolation ofa specificair pollution

standard,andbecauseComplainant’sallegationsofinjury due to air pollution were“factually

insufficient.” Motion, at p. 8. FTC’s argumentsarerefutedby theplain termsofthe

EnvironmentalProtectionAct. 415 ILCS 5/1 etseq.(the“Act”). Theyarealsodiscreditedby

thefaceoftheComplaint.

Section9(a) of theAct prohibitsdischargesor emissions“so asto causeor tendto cause

air pollution . . . or so asto violateregulationsor standards. . . . “ 415 ILCS 5/9(a). Obviously,

thestatutecanbe violatedeitheron thebasisofcausingair pollution, or on thebasisof

exceedinga standard;bothbasesarenotneeded.TheIllinois SupremeCourthasheld, “The Act

4



doesnot requirethat a specificstandardadoptedby theBoardbe foundto havebeenviolatedfor

thereto be determinationeitherofair pollution orofprohibitedconduct.” MystikTape,Division

ofBorden,Inc. v. Pollution ControlBoardetal., 60 Ill.2d 330, 328 N.E.2d5, 8. Mateclearly

allegedthatFTC violatedthestatutoryprohibition ofair pollution. Complaint¶ 73. No

allegationofa violation ofa specificstandardwasnecessary.

Still, FTC claimsthat “Count [VIII] containsno allegationsregardingair quality, either

indoorsor outdoors(suchasat thepropertyboundary),or descriptionofany injuries caused

thereby,whetherto personsorproperty.” Motion, atp. 8. This statementis simply beliedby the

plain languageofCountIX, whichreadsin pertinentpart:

Theoil emittedto theatmosphereby FIC’s industrialoperationshasinjuredtheProperty
by causingareasof thePropertyto be coatedwith a blackfilm. For thesamereason,it
hasalsounreasonablyinterferedwith theenjoymentof theProperty. FIG’s emissionof
oil hasalso beeninjurious to humanhealth becauseit hasbeeninhaledbypersonin and
neartheProperty.

Id. (emphasisadded).

FIC doesnot, andcannotvalidly arguethat theComplaintdoesnot providesufficient

noticeto enableRespondentto prepareadefense.SeeFinley etal. v. IFCOICS-Chicago,Inc.,

PCB02-208(August8, 2002); 2002WL 1876193,at*5 (holding, “A complainantcanallegeair

pollution . . . andbe heardby theBoardwithouthavingto identify thenameof the chemical

emitted,thespecificoperationin a plantthat emittedthe chemicalon a specificday,andprecise

quantityof thechemicalemitted.” Id.)3 Nor hasFTC shownthat Complainantcouldproveno set

~ FTC statedthat it treatsall factualallegationsas truefor thepurposesof its motion.
Motion, atn. 1. However,FTC exceededtheproperscopeof amotionto dismissby claiming
that Mate’s allegationsare“ungrounded.” Motion atp. 8. Thereshouldbeno doubtaboutthe
supportfor Mate’s allegations.Attachment1 consistsof a letterto OSHA from an FTC employee
stating in part, “There areno ventilations in this plant anddueto this, peoplearegettingsick
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offactsthatwould entitle it to reliefon CountVIII. Therefore,FIC’s motion asto CountVIII

shouldbe denied.4

Count IX

FTC seeksto haveCountIX dismissedon thebasisthat it is duplicitous,claimingthat

IEPA issuedaviolation noticeto FTC for violating 415 ILCS 5/12(a),theprohibitionofwater

pollution that is thesubjectof CountIX. Motion, atp. 10. Duplicitousmeans“the matteris

identicalor substantiallysimilar to onebroughtbeforetheBoardor anotherforum~”35 Ill.

Adm. Code§ 101.202(emphasisadded).Mate’s allegationsarenot duplicitousbecausethe

matteris not beforeanotherforum. JEPAis anenforcementagency(andofcourse,afrequent

litigant beforethis Board)— not a forum. As theBoardhasclearlystated,“Investigationby the

governmentofpotentialviolationsdoesnot renderduplicativea citizencomplaint, formally filed

with theBoardunderSection31(d)of theAct.” Finleyet al. v. IFCOICS-Chicago,Inc., PCB

02-208(August8, 2002);2002WL 1876193,at *6 (citationsomitted).

Moreover,Mate’scomplaintis not limited to theeventon October1,2003,which is the

from thesmokethatthemachinesareemitting.”

~FTC also arguesthatby virtueoftheU.S. SupremeCourt’s holdingin Gadev. National
SolidWastesManagementAssociation,505 U.S. 88, 112 S.Ct.2374 (1992),theAct’s
prohibition ofair pollution,415 ILCS 5/9(a),waspre-emptedby OSHA‘s regulationof welding.
Gadeallowsno suchconclusion.Rather,theCourt affirmed theSeventhCircuit’s holdingthat
“the OSH Act pre-emptsall statelaw that ‘constitutes,in a direct,clear andsubstantialway,
regulationofworkerhealthand safety.”Gadeatp. 2387. The Courtthenexplained,“Although
somelaws of generalapplicability mayhavea‘direct andsubstantial’effectonworkersafety,
theycannotfairly becharacterizedas ‘occupational’standards,becausetheyregulateworkers
simply asmembersofthegeneralpublic.” Gadeatp. 2388. TheAct’s prohibitionof air
pollution, 415 ILCS 5/9(a), is aperfectexampleof suchalaw ofgeneralapplicability; it is notan
occupationalstandardandwasnot pre-emptedby OSHA.
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dateofthe incidentaddressedin IEPA’s violation notice. Complaint¶10. Especiallyin light of

thepositionsespousedin FTC’s Motion, theBoardshoulddeny theMotion andpermitMateto

flush out theextentof FTC’s unpermitteddischargesthroughdiscovery.

CountsII -VIII

Finally, FTC assertsthat CountsII throughVIII shouldbe strickenon thebasisthat “the

requestedreliefcannotbe grantedbecauseit bearsno relationto theallegedviolation of theAct

or is unsupportedby Boardprecedent.”Motion, atp. 11. And, asif to mocktheBoard’s

regulations,FTC shrugsoff themisdeedsallegedin CountII throughVII asmere“paperwork

violations,” that “cannotbe thebasisfor remediationrelief” Id.

FTC is shockinglymisguided. Theunspecified“paperwork”to whichFTC refers

(presumably,matterssuchaspermitsand wasteanalyses)is not meaninglessred tape. Rather,it

is theproductof intensivemanagementofwastes,andreflectsactionsthat mustbetakento avoid

physicalinjury to healthandtheenvironment.Ignoringmandatesfor suchmanagementbearsa

direct relationto environmentalharm. For example,if amanufacturingfacility choosesnot to

analyzeits wastes,thechancesof offensivesubstancesbeingreleasedto theenvironment

increasesubstantially.Thatis preciselywhat occurredin thepresentcase.

And that is preciselywhy MatehasrequestedtheBoardto orderFTC to properly

remediatetheproperty. Section33 of theAct providestheBoardwith ampleauthorityto issue

suchan order. 415 ILCS 5/33;MattesonWHPPartnershipv. Martin, PCB97-121 (June22,

2000); 2000WL 890181.

In thevery first paragraphof theComplaint,Matestatedin pertinentpart, “FIC actedin

total disregardof Illinois’ plenarystatutoryandregulatorystructure,which is designedto assure
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environmentallysoundmanagementof wastes,” Thepositionsthat FTC hasassertedin its

Motion provide strongsupportfor thatallegation.

Conclusion

For thereasonssetforth above,theBoardshouldsoundlyrejectFTC’s argumentsand

denytheMotion.

Respectfullysubmitted,

MATE TECHNOLOGIES,iNC.

CareyS. Rosemarin(Atty. No. 6181911)
Law Offices ofCareyS. Rosemarin,P.C.
500 SkokieBoulevard,Suite510
Northbrook,IL 60062
847-897-8000
312-896-5786(fax)
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From
F.I.C.AmericaCorporation
750 N. RowhlingRoad
Itasca,IL 60143

To: O.~.H.A.
365 SmokeTreePlaza
Aurora,JL 60542
(AttentionComplaintsDepartment)

T~WhomIt May Concern:

Wearewriting to you dueto complaintsthat - iave
regardingtheplahllcompanylocatedin 750 NorthRowhlingRoad,Itasca,
TL. Weknow that in acompanyespeciallyin awarehouse,safetyof the
employeesis first. But in ourcase,it is not. Thereareno ventilations.in this
plantanddueto this,peoplearegettingsickfrom the smokethatthe
machinesareemitting. Someoftheemployeesaregetting,nosebleeds,
allergicreactions,andfever. Thesearejustsomeof thecommonsickness
thattheemployeesaregetting. Wehavetwo employeeswhohavealready
reportedtotheir’doctorsdueto theirconditions. Theotheremployeequit
duetohealthreasons.Weareasking’for your assistancein regardsto this
situation. Wedo still want to keep.ourjobsbutwe want to beableto work
masafeandhealthyplace. Wearealsoaskingyouto keepournames
anonymousandconfidential. Thankyouvery muchfor yourhelp.

Sincerely,

Attadhment1



CERTIFICATE OF SERVICE

I, CareyS. Rosemarin,an attorney,herebycertify thatI causedacopyoftheforegoing
“Complainant’sResponsein Oppositionto Motion ofRespondentto DismissorIn The
Alternative,Strike,” to beservedupon:

JeremyA. Gibson,Esq.
Mitchell S. Chaban,Esq.
Masuda,Funai,Bifert & Mitchell, Ltd.
OneE. WackerDr.
Suite3200
Chicago, IL 60601-2002

by regularU.S. Mail, on January22,2004

~osemarin
Law.9.ff’icesofCareyS. Rosemarin,P.C.
5Ofr~kokieBoulevard,Suite510
Northbrook,IL 60062
847-897-8000
312-896-5786(Fax)


