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At the Jlearing, Resvondent moved that the learing Officer dis-
gualify himself freon conducting the Hearing because he had previously
participated in a Hearing and written the Order of the Air Pollution
Control Reard in which Respondent's request for a variance to permit
the open burning of autoinobile bodices on its premises has been de-
nied. The notion to disgualiiy was deniced.

ident and sole owner of Respondent, was called
e tecticn hgency as an adverse witness pur-

Aunt i Sooti ITllinois Civil Practice Act. Objection

was : 1 as an adverse witness under Section 60 of

the Pr‘,)if BC, W 'l objection was noted but not sustained (R17).
ir ' : Protection Agcency and Respondacnt was

ember 11, 1970, at which time Respondent

be granted to a new date before Respondent

This motion was deniced.

larry
lvy the Invix

hecard and
moved that a
procecd with

*c% side vas civen the right to file bricfs and the matter
{:ezl:czz) ndor zacl\fj,f:<3.1:\11{-.
Ve have lOV’f\‘d the wtlr testinony and the cevidence in the
casc, toooihor the %rw submlttead by both portics. We have

T p
srdorad o

arcfully o lc ,Jl arcueents radsed by both parties and
Wotn wovrienas dhea yoloyant constitutional, statutory and regulatory
provisions.

It is the Order of the Pollution Control Board that an Ordex
be entered against Neal Auto Salvage, Inc. directing it to ceasc
and desist all salvage operations by opoen burning and that a penalty
of $1,000.00 be assessed against Meal Auto Salvage, Inc,

Before commenting on the evidence and the substantive aspects
of the casc, it is nccessary to consider and dispose of the consti-
tutional and procedural points raised by Resrondent. In addition
to asserting that the Agency has failled to sustain its burden of
proof, PRespondent asserts that the Complaint should be dismisscd
~and the Respondent found ‘'Hot Guilty' for the following recasons:

1. That a continuance should have been granted on
lespondent's Motion at the close of the Hearing;

2. ‘That the lHearing Officer should have disqualified
himself;

3. That by being called as an adversc witness, Respon-
dent vas forced to incr'minato hinself and was thcxoby
deprived of his constitutional rights.

These contentions will be considered in the order stated.
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Contrary to the al}eqatlcn in Respondent's brief, that it is a
"long practice custom and tradition in procecdings before adminis-
trative bodices in thc SE“LQ of Illinois™ to granl continuances ox
split hearings, it is neitner the policyinr the practice of this
Joard to grant continuances unloss thvro is a showing that a party
will he subjcctod to subpetantial hardshiv in being comamelled to
procecd. Such showinoe is totoelly lachking in the instant case.

The original ¢ i T oruele 2-1.1 in that

Respondent wvas cbsor GIBIED IRt by owen burning
of a truck body. that R 1V1¢~1L Was
obhscrved conducting arniny an o viclation
of the same rule. Soclion D{cy < Lo Oovivoenoconual Protection Act,
violation of which i also assericd in Che anonded complaint, manes
illegal the conduct of a salvenc : LOp on o burning.  For

purposes of this wroo:
to open burning of ¢

b Ty 4w oy o
Jdegations velating
oy ey Ty . B 4
S anmenaiien o Ok

Morecovaer

3

pleadings worked to the opre]
Enviromnental Protection naen

use. Tt
-

wWas

bascd upon the salvage overation by onon burni o;if &
mich was the sole allecation of the original int.

(:i)jntf}lfiif of the

the Hearing,

Responcdent had been vproperly ovrevarcd to
allegations of the oricinal comnlaint ¢

it would have been adequataly prenared o proof ol lerved
at that tine irvespective of the filing of the amended cowmplaint.

The amended Counts were a statepoent of the statutory and rogu-
latory provisions covoering the xakbuul cliraunstances alleged in the
original Conmlaint without the srpecifiication of the precise eviden-
tial event. By the original C(.),w.pl aint, Respondent was on notice
of the precise tine and nature of the alleced offense. It was on
notice as to the cha ter of wroo:sl that would be prescented by the

Environnental Protoc ion Aacney and 31wu1L Irave heen cognizant of
“what mga}i he necdoed to rebut such showing. Those persons who have
furnished affidavits avoended to Resnondent's lbrixak uld have
circunstances

3
been prescint at the Trial to tostify to the cvents and
set forth in their affidavits. Their affidavits must be disrcegarded.
Since the wroof in no way denarted from the ullpnafions of thne
original Cownlaint, no continuance was avpropriate.

i}
o

e
sho

Respondent next contends that the Hearjnm Officcr should have
disgualificd himself {rom conducting the hearing because he had
previously varticipated in an earlicexr hearing and written the
Order of the old Air Pollution Ceontrol poard denying Responadent's
variance request to conduct an open burning operation. This conton-
tion is patently without merit. As explained to the Responcent,
the role of the Yearing Officer is golely to conduct the Hcaxing
and preparc a record., The fact that he was also a participant
in Respondent's previous cfforts to obtain a variation to do that
which he is now charged with deing illegally in no way scrves as a
basis for disqualification. Carrying this absurd CODLCULlUu to its
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illogical conclusion would foreclose all menbers of the Board from

hearing any casc involving a sccond offense or administrative pro-

cecding concerning a Desvondent wio had previously boeoen before the

Board in any capacity. Indoeed, the Rules of the lpdcral Court provide

preciscly the opposite in reguiring reference to the sane judge who

: i hed previously been beforo

resent case 1s cntlrcly aizfer-

z:tj tion. The

} d be alloved

The issue in tne p1o<(nt

i; conduct an open burning

icaring Officer in thic procecding
t

Sode

had hcard any matto:
the court. TFurther,
ent fromwm that oresentod Ly the srmer variation
variation reguest re STE G et ;
to continuc opon
case is whether

opcr“twon. The

is strictly adminic
Roard, the Roard
disposition of the case.

Jien the record is prescrted to the

in meking its decision on the

Respondent noxt contends that MNeal has been denioed his consti
tional rights by being called to testif e witness and
has theveby been compallied Lo i Respondent rcasons
that since \71EDIQA\LLOI‘ ol the ] > the be of a misdencanor
charge and ausc weal \mulci alumr;c;ly ber suject to a contamnt
prO”oLanﬁ he Jhllu to testifv in the learing when called, he

DY A4S an u(A‘v'C3

is thoreby ceed Lo 1nc1,nin0'o himsell in violation of the Mifth
Amendiments ol the United 3t 'tuuion. The s te )
CoONTonLLLn o T to plead the Fifilh jmend
and roiuse 1.0y, he TONS so oL Ll LI besowng
called as a wjt‘wﬂwu. oA ‘he only objcction

Mhis he [ailoed o do. T
voiced was in ﬁbln{ Call” ¢ Cti on 50 of the PFPraclice hctt (R17).
The practice of calling » witness is standard judicial pro-
cedure. WO yeason is given why it woula e inapopreopriate in the
instant casce which congllcu with Scction 60 of the Practice sct.
Indeed, the practice had alrecaay beoen written into the procedural
rules of the Board and is followed in normal court nrocedure gener-

a]ly While Respondont c“npot Lo forced to incriminate himscelf, his
refusal must be t ”'ly d made at the time he is called. The
prescnt contention is an aLtﬂrthonght.

During the course of the Hearing, Respondent's counscl suggested
that he was surprisced to discover that the Hearing was a foyrmal once
from which serious ceonscguences nioght follow. This suggests proceduraes
before State administrative hgencies should not be taken seriously.

What mav have created this impression we cannot imagine. It is

time all pcople realize that the State of Illinois means serious
business in poliution control and all parties should quidc thenselves
accordingly. In the instant case, the Complaint and notice made quite
plain the possible conscguences of lespondent's alleged acts.  The
statute and requlations have been enacted to be enforced, and it

is our intention to do soc.
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Ve turn now to the substative contentions of the Complaint
and the evidence adduced at the licaring The facts of the case are
simple.  Respondont conducits an auto vmlv ;50 operation in the unin-
corvorated arcos of Pooria County. 1t has approximately 1,800
vehicle bodics on 1ts premises (R124) . Wihdle its principal business is
strivping cars o©f accosaoul T parts and selling them, it also
sells salvage [ to scrun dealers and processors
after the striun I ST 4Y! hezn accowmplished,. Hore moncy is ob-
tained from & soran aealo - that has had its upholstery and
non-moetal attachornts o from one which contains theilm (Ri4l).
Manual rcnoval o i od time--consuning and expensive.
Burning is considoroed ©, and nost practical method. Iarry
Heal adnitted to cmnloyving this technigue in the past (RL43). In the
coursce of its calv operations, vehicle bodices are cut into sections
with acytelone torches., ires on occasion result from this process
(R115) .

Otito P. Xlcin, Jr., 7
F}'l\fll"(‘“} wental Protection nc
on July 16, 1¢74, he observ
while mwroac“vihw Pesnondoent s

Control Engincer, emwloyced by the
ency of the Staic of Illinois tostified that
od sioke one-half mile in length,
nd that on closer inswoection sé

a refr truck kod spondent s salvage yard
(R@B-«.x, ’".',iz ;‘xQSEI, vvhoe i orience in the obsoervation
of auto 3N T oY ; T . lv testificd to his

S ICRIEUTES i as alfcvresaid, thoe type of vehicle,

AT LY e enae e .
CITG W LGl AD DUomnD e e

sis testinony is both believable ana un-
ai o in the evidence that such burning
ion that the burning was accidental.

3

(S WY

the vwrosoen GF sunone AU
whera Uhe burnin o tech vlace
contradicted. Yhere 1g no « :
took place. There is no contonti
There was no anparent cffort to oxtinguish the flones.  The principal
contention made by Respondent was that the refrigerator-type truck on
Respondent's presdises was not at the location obscrved by Klein
(R1L10, 134).

O

1)

Harry Neal, in his testiwony, was not sure that he was on the pre-
miscs on the day in guestion (232) and contended only that if there
had been a {ire that he weuld have known abeut it or that his enploy
would have so informed hisn (R127). The testimony of Otto J. :lﬂu;,
Jr. in obgerving the burning operations and testifying to its character
degree, location and ciigsions satisifiied the JleLJ.dl burden of
proof incumbent upon the Agency.  ©he burden shifted to the Respondent
to rebut the allecations. This ik has failed to do. The presence of &
burnine truck in a salvage verd in consideration of the ccononic advant

of such burning and the history of salvage operations reguires an coxpla
tion in defense.  The Resrondent has the facts in ils posses uion and L
offer a satistactory cxplanation. None was. forthconung.“ozcu\ the

178



existoence of an acknowlewged fire hazord imposes both the duty
on the Lcéf;pomicnc to have available the means to cxtinguish it
and the oblication to take afliymative steps to do so.  The char-
acter of the S(]l\/""‘i"‘ opc: tLien, tho use of torches for romoval
of parts, thoe cevident degire to causoe burning of up}'on;m;Y andg
non-metallic accesscrices soses an alffirmative obligation on

a salvage operator to L fires do not take place, to take
affivmative stons cxtinouvish thom and to be prepared to offer
a satisfactory ; Lo hen, in Tact, a fire doos ocour.

The temptations aroe wore ~tribule suach firve to accidont,
obtain the cconomic Lion from it und then assert that ‘L..he
operator 1s not respons '

Sed

The uncontradicted evidence conclusively proves salvage
operation by onen burning. lo defense vas offcred that it was
arbitrary oy unrcosonable to conply with the reculations. On the
contrary, Resvondoent cndaeavored to show, unsuccessiully, that
it did comply.

ot

In the record . L LS H entire record of the Respondenc's
previous petition for variance bLefore the I1linoils 2ir Pollution
Control ;cu:”d T I L0a X i n 1Y 50 reguost for varia-
tion to burn auto Cridksos, statoed Lhat dcenial of
the variction to ot constitute a hardsihip but
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Hoard san ’i

"In short, pnctitioner's cane amounted to no more than
an attempt to noss on to unwilling neighbors a portion of the
cost of disvosing of its wreched eutonobiles.  The mere de-
sire to save mwmonev ig not ground for a variancoe; it is always
cheapcr to rollute thon to comply, but that ctatute and
regulations reous I

cverveone o malke [inancial gsocrifices in

order to minimize air pollution. In cases construing analogous
variagnce provis LCJ\.‘, in ;f;oninq ordinances, the couris have nadcoe
clear time and auai } aere financial goin to the e
is not cnough to onermit ftolu’u ons. LE.g., Vielt j
344 111. 82, 176 W.X. 333, 338 (1931): 7iho :
the owner of a paorticular parcel of property . . . can nake

more money out of it if permititced to disregard the ordinaunce

instcad of ’"OQLZLIC(‘ to comply with it, is neither a difficulty
nor a hardshin auvthorizing thoe } ard ol m;:;uzls Lo Dornuc ch

ownay to du)roqa?"u the orainonce . . . " hccord, mvrr o
State Bank v. Zoninag Bourd, 34 ILl. Apy 2d 412, 1ol L.L.

1, 4 (lst Dist. 19061

Ilaving been variation, R”‘n@nz nt scels to obtain the
benefits of such V bv violating the JL.\. In arriving at ii,s
decision, the Roard i: mindiul of the testinony of MNeal that other
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notice was SO L oof nnvtiaag }uL the burning of the
. Ve ont th Lol order against Respondent but
that such Grdaer ient delerront to the tvpe of
ivitics baeing ool sc o and desist order stending alone
ive poltontisld charoe Lo viclate the statute and
ations until The offense in the Resvoncent's
is aogravaiog it had just been denicd a
nce to do tho 5 done. Salvage by open burning
been ilicoal i 1265, It 4s timce that it be
ed,  We urge observes salvaage Ly open bhurning
rerort such viol: Pnvironmental Protection Agoency orx
le a forial cormwla this Doard. »As this decision makes
, the testinony of cnc's-eves and nosce may be adesuate for the
cs of venalizinug Lo ‘
THID POLLUTION CONTROL BOATD YIRDS:
1. That it has jPllythLlUﬂ cf the subject matter
of thig proceoding ana the partioes hereto;
2. That proy pex the Complaint and Henring
WG ey sl e i oy
hela all as regulation in such
cas ado
3. that leal duto Salvage, Inoc. conducted a
salvadge oporatimn by oopoen burning of a truck
bodv, in wvi ron of Scction 9{¢) of the
LWVL)UMT’NLQ} Frotection Act né in viola-
tion of ulce 2-1.1 of ijdg Rules and Reaoulations
governing thoe control of airx ﬁolkutjor effcctive
under Scction 49 (c) of the Envivonmoental
Protcclion hct.
IT IS WHE OXRDLR O THE POLLUTION CONTROL BOARD WHAD:



2. Penalty in the amount of $1,000.00 is herehy
as505sCa againbt feal 2uto Lulvugc, Inc. for
v1oiation of Scction 9(c) of the Lnviromacntea
Protection aAct and violation of Rule 2-1.1 of the
Rules and Zegulatbtions covering the control of
air poliution cifcetive under Section 49 (<)
of the Sct For having conaucted a salvage
operatiocn by open burning on July -1X6, 1970.

I concur: . I digsoent:
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