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PLEASETAKE NOTICEthat I havefiled todaywith theClerk oftheIllinois
Pollution ControlBoardanoriginal andninecopiesof theQUESTIONSFOR
ILLINOIS EPA andMOTION TO REQUEST THIRD HEARING, copiesofwhich
areherewithserveduponyou.

Respectfullysubmitted,
ILLINOIS ENVIRONMENTAL
REGULATORY GROUP,

By:
OneofIts omeys

Dated:June13, 2001

RobertA. Messina
Illinois Environmental
RegulatoryGroup
215 EastAdamsStreet
Springfield,Illinois 62701
(217)522-5512
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RECEIVED

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFP!CE
JUN 1 5 2001

IN THE MATTER OF: )
) STATE OF ILLINOIS

PROVISIONALVARIANCES FROM ) ROl-31 Pollution ControlBoard
WATER TEMPERATURESTANDARDS: ) (Rulemaking-Water)
PROPOSEDNEW 35 Ill. Adm. Code301.109 )

)

QUESTIONS FOR ILLINOIS EPA

NOW COMEStheILLINOIS ENVIRONMENTAL REGULATORYGROUP

(“IERG”), by andthroughoneof its attorneys,RobertA. Messina,pursuantto theIllinois

Pollution ControlBoard’s(“Board”) requestat its June7, 2001,hearing,andhereby

respectfullysubmitsto theBoardits additionalquestionsoftheIllinois Environmental

ProtectionAgency(Illinois EPA). Thequestionsare asfollows:

1. RegardingSection301.109(a),what is therationalefor includingthe

contentsof the“application” in theAgencyrecommendation?

a. Is this “inclusion” in additionto adiscussionofthe items in 301.109

(a)(l), (2), and (3)?

b. Or, is it just thatthe informationincludedin theapplicationwill be usedto

prepareparagraphs(a)(1)-(3)in theAgency’srecommendation?

2. What“other rules” aretheAgencyreferringto whenit refersto water

temperaturestandards“set forth in 35 Ill. Adm. Code302.211or 303 or any otherrule?”

3. DoestheAgencybelievethatall ofthe 180.202(b)informationshouldbe

requiredevenin thoseinstanceswhenan applicantsubmitsaprovisionalvariance

applicationpursuantto theemergencyprovisionscontainedin Section180.204?



a. If yes,how do you reconcilethatwith theclearlanguageof 180.204

regardingemergencies?Whatis thepurposeof emergencypetitions?

b. Doesn’tthis, in effect,eliminatetheability to haveprovisionalvariances

on anemergencybasisfor thermaldischargers?

c. Do emergenciesneverexist for thermaldischargers?

4. RegardingSection301.109(a)(1),do thecurrentapplicationscontain

enoughinformationto allowtheAgencyto fulfill its responsibilityunderthisprovision?

a. If so,pleaseexplainwhat is providedin theapplicationthatwould allow

theAgencyto fulfill its responsibility.

b. If not, what additionalinformationandeffortwill be requiredofthe

Agency,andhow long will it taketo gatherthenecessaryinformation?

c. Onwhom will theagencyrely for this additionalinformation,the

applicantorotherinformationsources,andwhatwould thoseother

sourcesbe?

5. RegardingSection301.109(a)(2),do thecurrentapplicationscontain

enoughinformationto allow theAgencyto fulfill its responsibilityunderthis provision?

a. If so,pleaseexplainwhatis providedin theapplicationthatwouldallow

theAgencyto fulfill its responsibility.

b. If not, whatadditionalinformationandeffortwill be requiredof the

Agency,andhowlong will it taketo gatherthenecessaryinformation?

c. Onwhomwill theagencyrely for this additionalinformation,the

applicantorotherinformationsources,andwhatwould thoseother

sourcesbe?



6. How doestheAgencyplanto makeaforseeabilitydetermination?

a. If theweatherconditionsduring thesummerof 1999wereto repeat

themselvestomorrow,would thoseconditionsbe reasonablyforeseeable?

b. How, in theAgency’sview, doesforeseeabilityrelateto arbitraryor

unreasonablehardship?

c. Wouldtheproposedruleshavetheeffectof providingabasisfor denying

aprovisionalvariancerequestbasedon theAgency’sdeterminationthat

theweatherconditionswere“reasonablyforeseeable?”

7. RegardingSection301.109(a)(3),whyhastheAgencyincludeda

provisionseekinginformationregardingfive yearhistoricaldata?

a. Is this datato bea determinantin thegrantingor denialofaprovisional

variance?

b. If so,what is thestatutorybasisfor this typeof restriction?

8. RegardingSection301.109(b)(2),is it the intentofthis proposalto require

thattheAgencyrecommendthe impositionofall ofthe listed conditionsonevery

provisionalvarianceunlesstheAgencyjustifies otherwise?If so,

a. Pleasediscusswhyeachconditionshouldbe appliedin all cases.

b. Pleaseexplainwhy thelanguagerequiresthe Agencyto explainwhat

actionsit did not takeratherthanthe actionsit did take.

c. CantheAgencyidentify any othercasein which it is requiredto defendan

actionthat it did not take(in thecontextofan approval;notapermit

denial)?



9.

imposed in

10.

monitoring

d. Why is it not appropriateto reversethelanguageto explainwhya

conditionwas addedratherthanwhy it wasnot added?

e. Whatlevel ofjustificationmusttheAgencyprovidewhenrecommending

that aspecificconditionnot beimposed?

f. MusttheBoardacceptthatlevel ofjustification?

RegardingSection301.109(b)(2)(A),is thisa conditionthatis currently

thermalprovisionalvariances?

Pleaseexplaintheneedfor, andfeasibilityof, requiringcontinuous

ofthereceivingwater.

a. Is this currentlybeingdoneby all potentiallyaffectedfacilities?

b. If not,what typeoffacilities currentlydo so?

c. Whatwouldbe thecostandfeasibility of addingsuchmonitoringfor a

provisionalvarianceif it is notcurrentlyundertakenby thefacility?

11. Whatis theneedfor inspectionof theintakearea?

12. WhatdoestheAgencyintendby requiringinspectionsthreetimesdaily?

a. Will this requirenighttimeinspections?

b. Whatlevel ofeffortwould berequiredat suchinspectionsto determine

mortality?

13. RegardingSection301.109(b)(2)(B),is thisaconditionthat is currently

imposedin thermalprovisionalvariances?

14. PleaseexplainwhattheAgencymeansby “documentenvironmental

conditions.”

a. Whatlevel andtypesofactivities areexpected?



15. Whatactionswill theAgencytaketo assesstheadequacyofthe

informationsubmitted?

a. Whatoccursif theAgency(or theBoard)is not satisfiedwith the

submittal?

b. CaneithertheAgencyor theBoardrequestadditionalinformation?

c. What,if any,appealrightsareanticipated?

16. RegardingSection301.109(b)(2)(C),is this aconditionthat is currently

imposedin thermalprovisionalvariances?

17. PleaseexplainwhattheAgencymeansby “immediately implement.”

18. PleaseexplainwhattheAgencymeansby “biological activities.”

a. Would theyvary amongdifferenthabitatsanddifferentsituations?

b. Whattypesofplanswould an applicanthaveto submitto demonstratethat

it waspreparedto “implementbiological activities?”

c. Whattypeof reviewwould theAgencyneedto determinewhetherthe

plansareadequate?

d. Canthisbe donewithin thecontextofthetimeframefor aprovisional

variance?Ofanemergencyprovisionalvariance?

19. This provisionrequirestheapplicantto “characterizehowaquaticlife

respondls]to thethermalconditions.” Whatwill thecharacterizationbe comparedto?

a. How will thisresponseto thermalconditionsbe measured?

b. Howwould this requirementdiffer from therequirementscontainedin

Section301.109(b)(2)(A)?



c. Pleasecommenton thefeasibility ofundertakingsuchaneffort within the

time frameofaprovisionalvariance.

20. RegardingSection301.109(b)(2)(D),is this aconditionthat is currently

imposedin thermalprovisionalvariances?

21. PleaseexplainandgiveexamplesofwhattheAgencymeansby “unusual

conditions.”

22. Will theapplicantbe requiredto remedyproblemsevenif theprovisional

variancedoesnot causetheproblem?

a. Is thereany presumptionin theproposedrulesthatany “unusual

conditions”observedhavebeencausedby theprovisionalvariance

dischargeunlessprovenotherwise?

b. Will thedischargerhavetheburdenof provingalackof causationin order

to be relievedofanobligationto remedytheproblemobservedin the

receivingwater?

c. Pleaseexpandon whattypeofremedytheAgencyenvisionsfor specific

possibleproblems.

23. This provisionrequiresapplicantsto notify theAgencyandDNR when

normalconditionsreturn. Whatis thebasisofcomparisonfor determiningnormal

conditions?

24. RegardingSection301.109(b)(2)(E),is this a conditionthatis currently

imposedin thermalprovisionalvariances?

25. Pleaseexplainfrom wheretheauthorityto requireremediationis derived.

a. Who will judgetheadequacyoftheremediationplan?



b. By whatcriteriawill this adequacybejudged?

c. Whataretheappealprovisionsfrom thiscondition?

26. Within Section301.109(b)(2),paragraphs(B), (C)and (D), theproposal

would requireanapplicantto providevariousinformationto theIllinois Departmentof

NaturalResources(DNR). What statutoryauthority doestheBoardor Agencyhaveto

requirecertainreportsto be submittedto theDNR?

a. To whom attheDNR would thesebe submitted?

b. Whatactionswould theDNR takewith respectto thesereports?

c. DoestheAgencybelievethatits ownreviewofanddeterminations

regardingprovisionalvarianceshavebeeninadequateto protectaquatic

life?

d. Why canthe DNRnot fill thesamerole without suchinclusionin the

regulation?

e. DoestheinclusionofDNR in this proposalindicatesomeregulatoryor

decision-makingauthority in this processbeyondthat whichthe

Departmentcurrentlypossesses?

In additionto theabovelisted questions,IERGrequeststhattheIllinois EPA

supplementits answerto two questions,which IERG asked,atthefirst hearing.The

questionsareasfollows:

1. Do youbelievetheBoardhastheauthorityto denyaprovisionalvariance

if theAgencyrecommendsthatit be answered?



2. If theAgencywereto makearecommendationto the Boardwith

conditions,cantheBoardgrantthatprovisionalvariancewithoutthoseconditionsor with

differentconditions,or is theBoardboundby thoseconditions?

In theIllinois EPA’s answersto thesequestionsathearing,Mr. Frevertsuggested

thathewould consultwith the legal staffat theAgencyandprovideanycorrections(See

June7,2001,HearingTranscript,p. 20; andJune7,2001,HearingTranscript,p. 22).

IERGbelievesthatconciseanswersto thesetwo questionsarenecessaryto allow our

ExecutiveDirectorto adequatelypreparefor policy testimonyattheJuly 20, 2001,

hearing.

WHEREFORE,IERGrespectfullysubmitsthesequestionsto theBoardand

requeststheIllinois EPA respond.

Respectfully,

By:___
RobertA. I(4essina

Dated:June13, 2001

RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield,Illinois 62701
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 1. 5 2001

IN THE MATTER OF: ) STATE OF ILLINOIS
) Pollution Control Board

PROVISIONALVARIANCES FROM ) RO1-31
WATER TEMPERATURESTANDARDS: ) (Rulemaking-Water)
PROPOSEDNEW 35 Ill. Adm. Code301.109 )

)

MOTION TO REQUEST A THIRD HEARING

NOWCOMESthe ILLINOIS ENVIRONMENTALREGULATORYGROUP

(“IERG”). by andthroughoneof its attorneys.RobertA. Messina,pursuantto 35 Ill.

Adm. Code102.402,andherebyrespectfullyrequeststheIllinois Pollution ControlBoard

(“Board”) hold aThird Hearingin the above-referencedmatter. In supportofits Motion,

IERG statesasfollows:

1. OnApril 13, 2001,theIllinois EnvironmentalProtectionAgency(“Illinois

EPA” or “Agency”) filed aproposalto createnew35 Ill. Adm. Code301.109ofthe

Board’sregulations(“Proposal”).

2. OnApril 25, 2001,HearingOfficerAndrewBoron issuedanOrdersetting

theFirst Hearingon June7, 2001, in Springfield,Illinois, andtheSecondHearingon

June20, 2001, in Chicago,Illinois.

3. OnJune7, 2001 theFirst Hearingwasheld. OnbehalfoftheIllinois

EPA, Mr. KennethRogersofferedtestimonyin supportoftheProposalandMr. Toby

Frevertrespondedto questionsregardingtheAgency’sProposal.TheBoard, however,

interruptedcross-examinationoftheAgencyandrequestedall additionalquestionsbe

filed with theBoardandsentto theServiceList for this docket. Further,HearingOfficer



Boron indefinitely postponedthe SecondHearingto accommodateboth thefiling of

additionalquestionsandpreparationof answersby theIllinois EPA.

4. On June12, 2001,IERGwasnotifiedby HearingOfficerBoronthatthe

SecondHearingwill bescheduledfor July 20, 2001, in Chicago,Illinois, with pre-filed

testimonyto be receivedby the Boardno laterthanJuly 13, 2001. Themailboxrule will

notapply. Further,HearingOfficer BoronindicatedtheBoardintendsto requirethe

Illinois EPAto submitits answersto filed questionsby June29, 2001.

5. With this Motion, IERG is also filing the“Questionsfor Illinois EPA,”

pursuantto theBoard’srequest.IERGalso intendsto offer testimonyattheSecond

Hearingon IERG’s generalissuesofconcern,namelythoseissuesuponwhich IERGwas

ableto cross-examinetheAgency,regardingtheProposal.However,theshort time

frameinvolved betweenthedeadlinefor theAgencyto respondto filed questionsandthe

deadlinefor pre-filedtestimonyforthe SecondHearingwill adverselyaffectIERG’s

ability, andparticularlyits membercompanies’ability, to prepareameaningfulresponse

to theAgency’sanswersto the filed questions.Therewill simply be insufficient timeto

receiveandreviewtheAgency’sanswersto thefiled questions,to briefIERG’s member

companyrepresentatives,to solicit their input,andto preparedetailedtestimonyin

responseto theAgency’sanswers.Also, IERG anticipatespreparingproposedrevisions

to theProposal,andpreparingtestimonyin supportofthe same.

6. IERO is herebyrequestingthatthe BoardscheduleaThirdHearingin this

matterforthepurposeofprovidingsufficient timeto reviewtheIllinois s response

to IERG’sfiled questionsandto analyzetheirimpacton IERG’s membercompanies.



Further,additionaltime will allow IERG to offer moredetailedtestimonyonourareasof

concernandin supportofproposedrevisionsto theAgency’sproposal.

7. In addition, thereis not currentlya deadlineby whichtheBoardis

requiredto adopttheregulationsproposedin this rulemaking. As such,no material

prejudicewould resultif theBoardwereto grantthis Motion, andhold aThird Hearing

in this matter.

8. Further,becausethisproposalhasnotbeensubmittedfor FirstNotice,

statutoryproceduralrequirementswould precludethis proposalfrom beingpromulgated

until aftertheseasonduring whichthermalprovisionalvariancestraditionallyhavebeen

issued. Again, no materialprejudicewould resultif theBoardwereto grantthis Motion.

WHEREFORE,for theaboveandforegoingreasons,IERGrespectfullyrequests

theBoardholda ThirdHearingin theabove-referencedmatter.

Respectfully,

By:___
RobertA. I~essina

Dated: June13, 2001

RobertA. Messina
Illinois EnvironmentalRegulatoryGroup
215 EastAdamsStreet
Springfield,Illinois 62701



CERTIFICATE OF SERVICE

I, RobertA. Messina,theundersigned,certify thatI haveservedacopy of the

QUESTIONS FOR ILLINOIS EPA andMOTION TO REQUEST THIRD

HEARING upon:

Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

AndrewBoron, Esq.
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

SEEATTACHED SERVICELIST.

by depositingsaiddocumentsin theUnitedStatesMail in Springfield, Illinois on

June 13, 2001.

Robert . Messina



SERVICE LIST

Debbie Bruce
Illinois Dept of Natural Resources
600 N Grand Avenue West
Springfield, IL 62701

Susan M. Franzetti
Sonnenschein Nath & Rosenthal
8000 Sears Tower
Chicago, IL 60606

Mike Hooe
IL Chapter ofAmeican Fisheries Society
416 Briarwood Drive
Salem, IL 62881

Robert T. Lawley
Chief Legal Counsel
Department of Natural Resources
524 5. Second Street
Springfield, IL 62701-1787

William Murray
Regulatory Affairs Manager
Office of Public Utilities
800 E Monroe St
Springfield, IL 60601

David L. Rieser
Ross & Hardies
150 N. Michigan Ave. Ste. 2500
Chicago, IL 60601

Deborah Williams
Illinois EPA
1021 N Grand Ave E P0 Box 19276
Springfield, IL 62794-9276

Julia Wozniak
Midwest Generation
One Financial Place 440 S LaSalle St Ste 3500
Chicago, IL 60605

Stanley Yonkauski
IL Dept Of Natural Resources
524 S Second Street
Springfield, IL 62701-1787


