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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS, ) MAR 172004
) STATE OF ILLINOISComplainants, ) Pollution Control Board
) PCB#0l-07

vs. ) (Enforcement-Air)
)

QC FIMSHERS,iNC., anIllinois Corporation,)
)

Respondent. )

RESPONSETO MOTION TO DISMISS SUPPLEMENTALAJ~HRMATIVE
DEFENSES

NOW COMES QC Finishers, Inc. by andthrough its attorney, H. E. HANSON
ESQ. P.C. pursuant to 35111Adm. Code101.500(d)and in responseto Complainant’s
Motion to DismissSupplementalAffirmative Defenseswhich wasreceivedonMarch 1,
2004,statesasfollows:

INTRODUCTION

As aninitial matterComplainant’sMotion (page1) appearsto takeissuewith the
fhct thatRespondentdid not file a MI, restated,SupplementalAnswerbut insteadrevised
and supplementedonly thoseaffirmativedefensesthat remainedat issueat this point ofthe
proceedings.As explainedin paragraph4 ofthe SupplementalAffirmative Defenses,no
otherpartoftheAnswerwasat issueanda repetitive refiling ofthe entireAnswerwould
have beena wastefulexerciseandwasneithernecessarynorrequired.

STANDARD

Standardfor PleadingAffirmative Defenses

TheBoard’sproceduralrulesrequirethat “any fhetsconstitutinganaffirmative
defensemustbeplainly setforthbeforehearingin the answeror in a supplemental
answer....” 35 Ill. Adm. Code103.204(d),eff. January1, 2001. This standardis similar,
butnot identicalto, aprovisionin the CodeofCivil Procedure. 735 ILCS 5/2-613(d).

TheBoard’sstandardfor avalid affirmative defenseis that it must allege“new
factsorargumentsthat, if true,will defeat...thegovernment’sclaimevenif all allegations
in thecomplaintaretrue” Peoplev. CommunityLandfill Co., PCB 97-193,slip op. at 3
(Aug. 6, 1998).
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Complainantalsostatesin its motion(page3) thatan affirmative defensemustbe
“pledwith thesamedegreeofspecificityasrequiredby aplaintiff to establishacauseof
action”. Complainantfails to cite to anyBoardrule orcasethathasadoptedthis criteria.
InsteadComplainantcitesto theCodeofCivil Procedure,andcasewhichconstruesthat
Code.

TheBoardhasstatedthattheCodeofCivil Proceduredoes“not expresslyapply
to proceedingsbeforetheBoard”. 35 Iii Adm. Code101.100(2001).“While theBoard
maylookto theCodeofCivil Procedurefor guidancewhentheBoard’sproceduralrules
donotaddressaparticularissue,theBoard’scurrent[referringto rulesin effect afier
January1, 2001] andformerproceduralrulesaddresshowto pleadfactsconstituting
affirmative defenses”.Peoplev. JohnCrane,PCI301-76slip op page2, May 17,2001.

“Pleadingrulesaredifferent in casesbeforetheBoardthanin casesbeforethe
circuit courts.” Peoplev. StateOil et.al. PCB97-103,2000III ENV LEXIS 326 *8 (May
18, 2000). In Peoplev. DouglasFurniture,PCB 97-133,1997 III. ENV LEXIS 221 *13
(May 1, 1997)theBoardfoundthat it wasnotnecessaryfor theRespondentto allege
eachofthefactsnecessaryto prevail on thedefense.SeealsoPeoplev. Chiquita
ProcessedFoods,L.L.C., PCB02-56,2002Ill. ENV. LEXIS 244 (April 18,2002). In
eachofthe Chiquita, StateOil, andDouglasFurniture,cases,theAttorneyGeneralmoved
to dismisstheaffirmative defensesalleginglackofspecificityandtheBoardthedeniedthe•
motionsto dismiss.

Thereis a significantdifferencebetweenBoardrule 103.204(d)andtheapplicable
codeprovisionastheyrelateto affirmativedefenses.The CodeofCivil Procedure, in a
sectionlabeled‘Pleadingto be Specific”, providesthat “everyAnswerandsubsequent
pleadingshallcontainan explicit admissionor denialofthe pleading to which it relates”
otherwiseit is assumedto be admitted. 735 ILCS 5/2-610. TheCoderequiresananswer
to affirmativedefenses.No correspondingprovisionexistsin theBoardrules.

Affirmative defensesraisedin circuit court,unlike affirmative defensesraised
beforetheBoard,mustbe specificallypleadsoasto be answerable.If theaffirmative
defensesarenot answeredthenthefailureto answeractsasanadmission,thereforeit
mustbeclearwhat specificfactshavebeenadmittedto. Boardaffirmativedefenses
merelymustbe sufficiently specificto “placethePeopleon noticeoftheaffirmative
defense”. Peoplev~VanMelle U.S.A. PCB02-186,slip op. page7 (March4, 2004).

Becausethepurposeandeffect ofaffirmativedefensepleadingis different in Board
andCodepracticethereis no rationalefor applyingCodeprecedentsto Boardpracticein
this area. Complainantwantsto haveits cakeandeatit too. it is not requiredto answer
theaffirmative defensesinBoardproceedings,but, it wantstheBoardto dismissany
affirmative defensesthat arenotpledwith thesamespecificityas pleadingswhichwould
haveto beanswered.
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Sta~dardfor a Motion to DismissAn Affirmative Defense

TheBoardhasalsosetforth thestandardfor amotionto dismissanaffirmative
defense.Themotionmustadmit wellpleadedfactsconstitutingthedefense,only
attackingthe legalsufficiencyofthefacts. Peoplev. SkokieValleyAsphaltet aL, PCB
96-98,2003III. ENV LEXIS *7.9, (June5, 2003). Whenthepartyallegingthe
affirmative defenseii~sraise&thepossibilitythat it wilLprevail, thedefenseshoulcLnotbe~
stricken. Cole Taylor Bankv. Rowe Industries,PCB01-173,slip op. at 3 (June6, 2002).
Peoplev. WoodRiver,PCB99-120,2002III. ENV LEXIS 437 * 6 (August8, 2002).

Thisstandardis alsosimilar to thestandardarticulatedby thecircuit court.
InternationalInsuranceCo v. SargeantandLundy,242Iii. App. 3d 164,609N.E.2nd
842, (1stDist. 1993).

SPECWIC AFFIRMATIVE DEFENSES

First SupplementalAffirmative Defenseto Count ifi

In Countifi Respondentallegedviolationsof35Ill Adm. Code218.204that
continue“to thepresent.” As statedin theSupplementalAffirmative Defenses,
noncompliancewith Rule218.204doescontinueto thepresenthoweverit doesnot
constituteaviolationin thepresentbecausetheanotherBoardrule providesanalternative
meansofcompliance.

Boardrule 35 III. Admin. Code218.207“AlternativeEmissionLimitation”
providesthatanowneror operatorofacoatingline subjectto 218.204maychooseto
installcontrols,ratherthancomplywith 218.204. ThusRespondentwasableto use,and
did use,coatingsin thetwo controlled boothswhichexceededthe218.204 limits but
becauseof218.207useofthosecoatingsdid notconstituteviolations.

Respondent’scompliancewith 218.207 in lieu of218.204constitutesnew
informationwhichcanbepledthroughanaffirmative defenseandwifi serveto defeatthe
allegationofaviolationof 218.204for theperiodoftime duringwhichcoatingsthat
exceededthe limits of218.204werecontrolledpursuantto 218.207.

Respondent’spreviousattemptto pleadthis defensewasapparentlynotclearwith
regardto its scope. TheBoard interpretedthedefenseasRespondent’sattemptto usethe
factofcurrentcomplianceto excusepastnoncompliances.TheBoardthendismissedthe
defense,citing 33(a)oftheAct (415ILCS 5/33(a))whichstatesthat “it shallnot bea
defenseto findingsofviolations...thatthepersonhascomeinto compliancesubsequentto
theviolation.”

RespondentappreciatedtheopportunitythattheBoardgaveit to repleadthis
defenseandhasendeavoredto makeclearthefactthat it isnot pleadingthat subsequent
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complianceshouldexcusepreviousviolations. Respondentis insteadpleadingthat
althoughit is not nowin compliancewith 218.204it hasbeenin compliancewith an
alternativestandardfor aperiodoffour yearsandfor thosefouryearsit hasnotbeen
violatingtheBoard’srules. Theaffirmative defense,aspledin theSupplemental
AffirmativeDefensesdoesnotaddresstheperiodbefore2000.

Respondentdoesnot arguethatits compliancewith 218.207makesit “lessliable
forits earlierviolations.” Respondentarguesthatits compliancewith 218.207makesit
not liablefor violating 218.204duringthetime thatit wascomplyingwith analternative
rule-218.207.

It shouldbenotedthatComplainant’sFebruary26, 2004Motion to Dismiss
SupplementalAffirmative Defensesis identicalto its April 25, 2003Motionto Dismiss
Affirmative Defenseswith regardto theFirst Defenseto Countifi, so it takesno account
oftherevisionsto Respondent’sdefenseanddoesnotaddressthoserevisions.

Respondentcouldnot havegivenComplainantnoticeofits defensethroughits
Answerto theComplaint. Respondentultimatelyachievedcompliance,notby ceasingto
usethecoatings,butby addingcontrols- afactoutsideoftheComplaint. Thus in this
case,unlike Peoplev DrawDrape,PCB03-51 (Feb.20, 2003),Respondentcouldnot
simplydenytheallegedviolationforthetimeperiodin whichit wasin compliance.

TheComplaintleft Respondentno otheroptionsfor presentingthisdefense
becauseit drewno distinctionbetweentheallegedviolationsprior to installationof
controlsandtheallegedviolationsaftercontrolswereinstalled. Respondentwasrequired
to answerto andadmittheallegationsofnoncompliancewith 218.204“throughthe
present.” This includedadmittingto noncompliancewith 218.204(from 2000to 2004)
whichdid not constituteaviolationbecauseof218.207.QCFinishershadnot stopped
theconductthatwasbeingcomplainedofinsteadit substitutedotherconductwhich
causedto bein compliancewith the law. Becauseit hadusedalternativemeansto achieve
compliance,it wasrequiredto usean affirmativedefensein orderto allegethenewfacts.

TheBoardhasrecognizedthatif Respondenthasanaffirmative defensethat
coverssomeofthetimeperiodoftheallegationit mayraisethat affirmative defense.The
CodeofCivil Procedure(735ILCS 5/2-613(d)(2000))quotedwithapprovalbythe
Boardin ColeTaylorBankv. Rowe,PCB01-173(June6, 2002)statesthat “....facts
constitutingan affirmativedefense...andanydefensewhichby otherafflrmatiyematter
seeksto avoidordefeatthe legal causeofactionsetforth in thecomplaint...inwholeor in
p~,...mustbeplainly set forth in theansweror reply.” (emphasisadded). Seealso
Peoplev. WoodRiverRefining Company,PCB99-120,2002ILL ENV LEXIS 437~•*
17, 18, discussionofCountIII SecondAffirmative Defense,(August8, 2002). Pôoplev.
Midwest GrainProductsofIllinois, (97-179)1997 Ill. Env. Lexis493 *10 (August21,
1997).
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TheAffirmative Defenseis valid and appropriatefor theperiodfrom2000to 2004
becauseit addressesnewfactsoutsidetheComplaint,specificallythatRespondentis now
exemptfrom 2.18.204becauseit is nowregulatedby 218.207.TheAttorneyGeneral’s
motionto dismisshasmisreadtheAThrmativeDefenseandstatesno valid causefor
dismissingthat defense,thereforethemotionshouldbe denied.

First SupplementalAffirmative Defenseto Count IV

CountIV allegesthat Q C Finishersneeded,andfailedto have, an operating
programfor its parkinglot and thatthis failure constitutedaviolationof35 III Adm.. Code
212309. Section212.309oftheBoard’sair rulesstatethat “the emissionunitsdescribed
in 212.304through212.308and Section212.316 ....shallbeoperatedundertheprovisions
ofan operatingprogram”.

Theissuehereis whetherComplainanthasconnectedtherequirementsfor an
operatingplan(212.309)with aprovisionthatwouldmaketherequirementsapplicableto
Q C Finishersparkinglot.

CountIV oftheComplaintalsostatesthat “parkinglotsareregulatedemissions
sourcespursuantto 35111.Adm. Code212.316.” Paragraph9. This is correctbut only as
to parkinglots locatedincertaingeographicalareas.Section212.316, which is headed
“EmissionsLimitationfor EmissionsUnits in CertainAreas” states“this Sectionshall
applyto thoseoperationsspecifiedin Section212.302andthat arelocatedin areasthat
aredefinedin section212.324(a)(l)ofthisPart.” (emphasisadded).Thusby referencing
theentiresection212.316,insteadofspecificsubsectionstheBoardclearlyindicatedits
intentto includetheentiresectionwith all ofits applicableprovisions. If it hadintended
to referto specificunitsregardlessofwheretheywerelocated,it wouldhavereferredto
thespecificsubsectionsof212.316thatdescribedthoseunits.

Respondentstatedasit affirmative defensethat it wasnot locatedin anarea
definedin 212.324(a)(l). ThusRespondentraisedanewfactandits affirmative defense
wasresponsiveto theallegationsmadein thecomplaint.

Throughits Motion to DismissSupplementalAffirmative Defenses,Complainant
madeanotherattemptto find aprovisionthatwouldmaketheoperatingplanapplicableto
Q C Finishersparkinglot. This time Complainantis arguingthat Section2 12.302makes
theoperatingplanapplicableto Q C Finishersparkinglot.

This is objectionablefortwo reasons.First, it is not responsiveto theaffirmative
defenseandseeksto rewriteandchangetheComplaint. A motionto dismissaffirmative
defensesis not theappropriatetime orplaceto pleadnewtheoriesof liability. Second,the
statementin themotionthat “Section212.309refersto emissionunits describedin Section
212.302which includesparkinglots” is simplyincorrect. Section212.309refersto “units
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describedin212.304through212.308andSection212.316”. It doesnot referto
212.302.

The motion to dismisshas no basisandmustfail. Complainant’smotionto dismiss
thisdefenseshould be denied.

~ccondSupplementalAffirmative Defenseto Count JIV

Count IV, paragraph9, ofthe Complaint allegesthat “as parkinglotsareregulated
emissionsourcespursuantto 35 Ill. Adm. Code212.316, Respondentwasrequired to
submit to the statea Fugitive DustProgram” pursuantto 2 12.309. Respondent’sSecond
SupplementalAffirmative Defenseto Count IV statesthat212.309only appliesto
“emission units” and then raisesa newfact that will defeatthe allegation - that its parking
lot is pavedandtherefore not capableofemitting.

Complainant’s Motion to Dismissthisaffirmative defensearguesthat “becauseof
thenatureofthebusinessonthepremises,particulate matter could still be emittedbythe
activity oftrucks driving onor offthe parkingareaor other activities occurringon the
lot.” Motion page5.

Complainant has allegedthat there is a factualissue,interestinglyarguingthatthe
fact thatamobile sourcedrives over it might makeQ C Finishers parkinglot .into an
emissionunit. But thefactthat a factualissuehasbeenraised doesnot provide a reason
for theBoardto dismisstheaffirmativedefense.Complainant’sargumentfails to admit
thewell-pleadedfactsoftheaffirmative defenseandtherebyfills to meetthestandardfor
a motion to dismissthe affirmative defense.Peoplev. Skokie ValleyAsphaltet aJ., PCB
96-98,2003III. ENV LEXIS *7.9, (June 5, 2003).

In addition, whenthe partyallegingtheaffirmativedefensehas raised the
possibility that it will prevail, the defenseshould not be stricken. ColeTaylor Bankv.
Rowe Industries, PCB 01-173slip op. at 3 (June 6, 2002). Peoplev. WoodRiver, PCB
99-120,2002III. ENV LEXIS 437 * 6 (August8, 2002). Complainant doesnot argue
thattheparticulatematterwill be emitted. InsteadComplainant’sargument,that
“particulate matter could be emitted” admitsthepossibilitythat it could also, not be
emittedandtherefore admits the possibility that Respondentwill prevail.

Respondent,by informing opposingcounselthatit intendsto arguethat theroadis
pavedandthereforenot anemissionsource,hasmeet its pleading obligations. It has
plainly setforth its defenseandhasavoided surpriseto theopposingcounseL

Complainantalsoargues“thatthedefenseis argumentative”but givesno further
information. Nordoesit explainwhy an “argumentative”defensewouldprovideany basis
for dismissal.
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Complainantfurtherarguesthatthedefense“raisesan interpretation ofthe law”
but againgivesno explanationofhow it doessoor why thiswould merit dismissalofthe
defense.

Complainantmaydisagreewith Respondent’sfactual assertionsbut Complainant
hasraised no basisonwhich thisAffirmative Defensecould be stricken and Respondent
should be allowed to presentits defenseto the Board. The Complainant hassimply not
provided any reasonto dismissthis defenseand soits Motion should be denied.

First SupplementalAffirmative Defenseto Count VI

In Count IV, paragraph18 ofComplaint,theStateallegedthat Respondentdoes
.not havea CAAPP permit. This continuesto be the case. HoweversinceMay 3, 2002 it
hashadafederallyenforceablestateoperatingpermit (“FESOP”)permitso it is no longer
necessaryfor it to havea CAAPP permit pursuantto 415 ILCS 5/39.5(2)(e).

The Respondent’sobtainingofa FESOP andits resultingexclusionfromthe
CAAPPprogramarenew.factswhichcanbepledthroughanaffirmativedef~nse.As in
theFirst SupplementalAffirmative Defenseto Countifi, above,analternativemeanswas
usedto achievecompliancewith a rule sothat acessationofnoncompliancewith therule
couldnot be pleadby anymeansotherthananaffirmative defense.Put differentlyQC
Finisherscouldnot answertheComplaintby allegingthat it hada CAAPPbecauseit did
nothaveaCAAPP. However,throughanaffirmative defense,it couldindicatethat it did
not needCAAPP. .

Again, RespondentappreciatesthefactthattheBoardallowedit to replead its
affirmative defenseto clarify that thedefensedid not seekto excusepastnoncompliance
andinsteadwas intendedto informtheopposingcounselthat fromMay3, 2003to the
presentit is complyingwith aprovisionthat is analternativeto thepEovisionsit is alleged
to be violating.

Complainantstates(Motion page5) that “complianceat a laterdatedoesnot
excuseviolations from 1995until Mayof2002. SinceRespondenthasnowclarifiedthat
the affirmative defenseapplies to the period after May 3, 2002(SupplementalAffirmative
DefensesFirst Affirmative Defenseto CountVI, paragraph 9) Complainant’s statement
hasno relevancy.

Complainant also arguesthat Respondenthasnot allegedanynewfactsor
arguments,apparentlyignoringthe factthat Complainanthasalleged that it has a FESOP
and therefore doesnot requireaCAAPP.

The SupplementalAffirmative Defensesclearlystates(paragraph9) that it is an
affirmativedefensefortheperiodoftime only from May3, 2002to thepresent. The fact
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thatcompliancehasbeenachievedis notbeingofferedin mitigationoftheentireviolation.
It is being offered asan absolutedefensefor part oftheallegation.

Complainantdoesnot specificallyaskfor dismissalofthis countandgivesno basis
on which it couldbedismissed.ThisAffirmative Defenseis properlypledandvalid for
thetimeperiodfor which it wasplead,that is, May3, 2002to thepresent..It addresses
newfactsoutsidetheComplaint specificallythat Respondentis nownot requiredto
obtainaCAAPPbecauseit hasobtainedaFESOP~TheAttorneyGeneral’smotionto
dismisshasgivenno valid causefor dismissingtherepledSupplementalAffirmative
Defense,thereforetheRespondentshould be allowed to presentits defenseto theBoard.

GENERALAFTIRMATWE DEFENSES

First SupplementalAffirmative Defenseto All Countsof theComplaint (Laches)

Respondentpled lachesasits first generalaffirmativedefenseandset forth in great
detailthefactsandcircumstancessurroundingtheunfortunateandunusualsituationthat
led to Respondent’sunintentionaland unknowingviolations.

TheMotion to DismissSupplementalAffirmative Defenses(“Motion”) seriously
mischaracterizesRespondent’slachesargument. Contraryto the Motion’s assertion,
Respondentdid notarguethattheStatewasresponsiblefor.theconfusionsurroundingthe
similarity betweentheBoard’srulesandtheCook Countyordinance,(Motionpage5) nor
did RespondentarguethattheStatewasliable for Respondent’snoncompliance(Motion
pages6) and it did not argue that, asageneralmatter,the Stateis responsiblefor
educatingemissionsources.(Motion page10).

“Lachesis an equitabledoctrinethatbarsreliefwhena defendanthasbeenmisled
orprejudiceddueto aplaintiffs delayin assertingaright.” Peoplev. JohnCrane,Inc.
PCB01-76,slip op. at 8 (May 17, 2001). Theaffirmativedefensepledthat Q C Finishers
wasbothmisledandprejudiced bythe fact thattheIllinois EPAwaitedtoo long to contact
it to assertits “rights”.

TheAgencyhadthe dutyto disseminateinformation“asmaybe required to carry
out thepurposesoftheAct.” Thisneednot bereadbroadly,asComplainantapparently
hasdone. Motion page10. Respondentis not trying to assertthat ignoranceofthe law is
anexcuse,butgiventhisparticular andextraordinarysetoffactsit is possiblethatthe
Board will find asamatterof equitythat theAgenc~sdelayshouldforecloseit from
punishingQ C Finishersfor theviolations that occurredasaresultofthat delay.

Respondentbeganoperations in 1985. It appliedfor Cook Countypermitsandon
severaloccasionsmadecontactwith its CookCountyEnvironmentalinspector.The
Illinois Environmental Protection Agency,which was chargedwith the duty to disseminate
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information necessaryto carryouttheIllinois Environmental Protection Act’s purposes,in
1994,andagain in 1997,madepublic statementsbemoaningthe factthat information was
not being disseminatedto “smaller users.” Q C Finishers, with at most47 employees,was
sucha smalleruserandwasmaking reasonableattemptsto ensurethatit wasin
complianceby contacting its local inspector. It wasgivenbad advicebut it heardnothing
from the statethat would havegiven it any indication that it neededto inquire further. In
short the statehad information that QC Finishers needed. The statepublicly
acknowledgedthat the information wasneeded. The statehad theduty to disseminateit,
andthestatedelayed.

The Agencynow seeksto punish Respondentfor not acting onthe information
that the Agencywaswithholding from it. This is auniquely unfair situation especially
given Q C Finishers sizeand its reasonableattempts to.learn what it neededto do to
achievecompliance.Respondentnever tried to avoid complying with the law, rather it
soughtto do soandwasmisadvised.

“There aretwo principal elementsof laches: lack ofdue diligenceby theparty
assertingtheclaim and prejudice tO the opposing party. (Citations omitted)” Peoplev.
JohnCrane,slip op. at 8. Bothelementshavebeenpled. TheMotion arguesthat the
defensehasnot setforth thekey elementsofa lachesdefense,but other thanthe argument
regarding.a delay in bringing suit theMotion givesno specificsregarding anyother alleged
deficiencies.

RespondentNeedOnly Allegea Delay in AssertingA Right

TheComplainantbeginsby arguingthat Respondentdid not“allege that there was
a delay in bringing the suit.” This is too narrow a reading ofBoard precedent. It is not
necessarythat Respondentpleadadelayin bringing a suit, only that it plead a delay in
assertinga right. Peoplev. Stein SteelMills Service,Inc.,PCB 02-1,page5 (April 18,
2002). Peoplev. JohnCraneInc., PCB 01-76,(May 17, 2001.) Althoughthe “right”
asserted,may in aparticularcasebea suit, the assertionofthe “right” mayoccurin other
ways. Forexamplein JohnCrane,theBoardsustainedan affirmativedefensethatpledthe
Illinois EnvironmentalProtectionAgency’s “failure to file its NOV [noticeofviolation} on
a timely basis.” John Crane,slip opat 8.

Respondenthadmadesubstantialstepstowardcomplianceby applying for a
permitin Marchof 1999(seeComplaintCountVI, para17), andhadbeguninstalling
controlsin 1999(First Affirmative Defenseto CountIII, para5). SeealsoFirst General
Affirmative Defense,para. 21. All ofthiswasaccomplishedbeforetheComplaintwas
filed in July of2000,sothedelayin filing thesuit wasnot what causedthe harm to
Respondent. In this caseit wasthedelayin contactingRespondentaspledin the
SupplementalAffirmative Defenseparagraphs 24 through 28 and30 thatcausetheharm.
Theinitial contacttooktheform ofthestateinspector’sfirst visit in 1998 followed shortly
by aViolation Notice. Complianceefforts beganimmediatelywith thefirst contact,and
continued diligently, so it wasin the yearsbeforethat contact that theharm was done.
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ComplainantSeeksto AttacktheBoard’sAbility to RecognizeandHeara
LachesDefense

The Complainantalsoassertsthat severalcourtshaveheldthatthedoctrineof
lachesdoesnot applyto theexerciseofagovernmentalfunction. Motion pages7 and8.
To supportthis statementit citestwo estatecases. SincetheBoardis notaprobatecourt
is it is unclearhowthesecaseswouldhaveanyprecedentialvalue. Curiously,
Complainantthengoesonto cite Hickeyv. Illinois Central.R.R; Co. 35 III 2d 427, 220
N.E.2d415 (1996)in whichIllinois SupremeCourtclarified 1966thatlathescanbe
appliedto thestatewhenactingin its governmentalcapacity.

Complainantcited no Boardcasesin the sectionon lacheseventhoughtheBoard
has,in along line ofrecentcases,dealtwith thelachesissue. TheBoardhasheldthat
inchesmayapply to theStatein its governmentalcapacityandhasdeniedthemotionsto
strikethat defense.Peoplev. Stein,SteelMills Services,(PCB01-2, slip op. at4-6 (April
18, 2002). Peoplev. StateOil Co. etp1, PCB97-103,slip op. at 3-4 (May 18, 2000).
Peoplev RoysterClark. PCB02-08,slip op. at5-6 (Jan.24, 2002). Peoplev. John
CraneInc., PCB01-76,(May 17, 2001). Althoughall ofthecaseswerepreviouslycited
to Complainant(Responseto Motion to DismissAffirmative Defenses,May21, 2003)
Complainanthasnotaddressedthem.

Complainantalsoarguesthat “courtshaveconsistentlyrefusedto allow the
defenseoflacheswhentheplaintiff ..seeksto protectapublic interest.Motion page9-10.
In effect thisarguesthat the‘Board, which is chargedwith protectingthepublic interest,
shouldneveracceptadefenseoflaches. Complainantcitesno BoardcasesorIllinois
courtcasesin supportofits argument. In fact thatargumentignorestheBoard casescited
in thepreviousparagraph.Theonly two casesComplainantcitesare.federalcourtcases.
LakeMichiganFederationv. Arm~vCorpsofEngineers,742Fed. Supp.441 * 448 (1990)
is citedfor thepropositionthat courtsrefuseto allow lachesin mattersofpublic interest,
but aclosereadingofthecasewill revealthatthecourtsaysonly thatcourtsare
“extremelyreluctant”to apply thedoctrine. Thisstatementis atbestonly dicta,asthe
court goesonto makeits decisionon lachesonothergrounds.

Complainant’slastattackontheuseofa inchesdefensebeforetheBoard(Motion
page10) appearsto bethat section2(b)oftheAct precludesthe lachesdefense.Not only
doesthelanguageof2(b)not supportthis interpretationbut theComplainantagain
ignoresall oftheBoardprecedentto the contrary.SteinSteelMills Services,StateOil
Co.,RovsterClark, JohnCraneInc. (all supra)

TheBoardcan,andhas,heardlachesdefensesin environmentalcases,clearly
recognizingthat it mayconsidertheelementoffairnessinherentin thatequitabledoctrine.

In thiscasetheAgenc~sfailureto takethesimplestepofcontactingan easily
identifiablegroupofsourcesandinforming themoftheneedfor permitsandemission
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controlsgaverise tommyyearsofunknowingandunintentionalviolations. It would be
unfair for the stateto pursueits claimsnowfor thevery violationsthat it could and should
haveavoidedyearsago. Had the stateassertedits right to permittingandemissions
controlsyearsearlier, merely by fhlfiuing its dutyto disseminateinformation,the state,the
environmentand Q C Finisherswould all bein abetterposition now.

Respondenthaspledthat it washarmed.by Complainant’sdelayandlackofdue
diligence. It hasshownthat unusualcircumstancesexisthere. It hasraisedthe possibility
thatit canprevail. It shouldbeallowedto go forwardandto presentits defenseto the
Board.

SecondSupplementalAffirmative Defenseto AU Counts oftheComplaint (Estoppel)

Respondentpleadsestoppelas its secondaffirmativedefense.Estoppelmaybe
applied whena partyreasonablyanddetrimentallyrelies onthe conductofanother.
Peoplev DouglasFurniture,PCB 97-133,1997Iii ENV LEXIS 221 (1997). Or, asmore
recentlyexpressedwhenthe conduct or statementslull aperson“into a falsesenseOf
security” Brian Tegelerv. IndustrialCommission173 III 2d 498 at 506, 672N.E.2d1126
at 1129, 1996IIILEXIS 110* 11,220IliDec. 114 (IIS. Ct October18, 1996)

As aninitial matterit shouldbenotedthat ComplainantmisstatesRespondent’s
defense.Respondentdoesnot allegethat its duty to complywith the law wasconditional.
Respondentbelievedthatit wasin complianceuntil thesummerof1998. Its beliefwas
reasonableandwas basedonbothIEPA’s failure to act andthe Cook County inspectors
uncontradictedstatementasto the law. Upon learningthatit hadbeenmisled,QC
Finishersacknowledgedthe law andpromptly complied with it.

Respondentalso doesnot, contrary to Complainant’sassertionseekto “relieve the
Respondentfrom knowing or following thelaw”. Motion page 11. Respondentmerely
seeksto, in the interestoffairness,disallowRespondent’sclaim for pastviolations. Last,
it should be notedthat contrary to Complainant’s statement,Respondentdid not allege
that the Cook Countyinspectorwasincompetent.

Respondentis not allegingthattheIEPA mustidentif~’andcontacteveryemission
sourceprior to obtainingpenalties,but Q C Finisherscaseis unique. It had Cook County
permitsandwascomplyingwith anolderversionoftheBoard’sruleswhichhadbeen
codified into law atthecountylevel. Certainlyinforming Q C Finishersthat it needed
morepermitsandcontrolswouldhavefit within thepurview ofinformationthatwas
“requiredto carryout thepurposesoftheAct.” 415 ILCS 5/4(b). The [EPA had
acknowledgedthat it neededto disseminateinformationto small sourcesandto coaters.
As a matter ofequity it wouldbe unfair forthestateto pursuea claimagainstQ C
Finishers.
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Complainant’sMotionto Dismissis predicatedon two bases.First, that“estoppel
niaynot be assertedin matters involving apublic right” andsecond,thatQC Finishershas
failed to allegethe elementsofestoppel.

Complainant Seeksto Attack theBoard’s Ability to Recognizeand Hear an
EstoppelDefense

Complainantarguesthat “it is a well-establishedrule oflawthat the doctrineof
~stoppe1maynotbe assertedagainstthe Statein actions involving public rights.” Motion
pages12 and 13. Howeverthecasethat Complainant cites for thisproposition is
distinguishable.Tn CountyLandfill v. PCB, 41111App.3d 249,353 N.E. 2d 316 (2nd
Dist. 1976).dealt with landfill operatorswho soughtto avoidresponsibilityfor continuing
leachateproblems by claiming that the IEPA’s predecessoragencyhad approved the
operation. Finding that the [EPA wasestoppedwould alsohavepermittedthepollution
to continue. That isnot the casehere. Respondentdoesnot seekto avoid complying with
the law andhasspentconsiderabletime andeffort in doing so. Respondentsimply seeks
to avoid being punishedfor a noncompliancesituation fosteredby Complainant andwhich
Respondentcould not reasonablyhaveavoided.

Complainant’s Motion alsoignorestheIllinois SupremeCourt’s statementsthat it
will “hold thepublic estoppedor not asright andjustice require” andthat“the reluctance
to apply equitable principles againstthe Statedoesnot amountto an absoluteimmunity of
thestate from inchesandestoppelunder all circumstances.”Ilickey v. Illinois Central
Railroad, 35111.2nd at 448-49,220N. E. 2d at 426(IL S.Ct.1996)(rehearingdenied.)

Complainant alsoignorestheBoardcaseswhichhavedealtwith thisargument.
The Board has found that estoppelcanbe assertedandhas refusedto strikeaffirmative
defensesthat allegeit. John Crane,supra. Peoplev. DouglasFurniture,PCB 97-133,
(May 1, 1997).

TheBoard’s recent decisionin Illinois EPAv. CharlesGoodwin, (AC 02-17,2003
Ill ENVLEXIS 429(July 11, 2002)reconsiderationdenied, 2002Ill ENV LEXIS 576
(October3, 2002))is ofinteresthere. In that caseMr. Goodwinwasgivencontradictory
directionsfrom two bureausoftheAgency. TheBoardfoundthatasaresultthe
administrativecitationwasimproperlyissued. In its reasoning,theBoardappliedan
estoppel-liketheorywithoutlabelingit asestoppel.

In QCFinishers’caseinsteadofbeinggivencontradictoryadvice,whichmight
havepromptedit to inquirefurther,QCFinisherswasgivenonly bad advice, thus Q C
Finisherscasefor estoppelis evenmorecompellingthatMr. Goodwin’s.

Respondenthas Pled theElementsof Estoppel

Complainantalsoarguesthat Q C Finishershasfailedto allegetheelementsof
estoppel,in particularthat it hasfailed to showamisrepresentation.Complainantquotes
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(Motion,page 11) the six elementslisted in Vaughnv. Speaker,126,IlL2d 150, 533
N.E.2d885, 890(1989).

With regard to the first two factorshowever,theIllinois SupremeCourtrecently
spoketo what is necessaryto establisha misrepresentation.

...regardingthe first two [Vaughn] elementsthe representationneednot be
fraudulent in the strict legal senseor done with an intent to mislead or
deceive. CeresIllinois Inc. v. Illinois ScrapProcessingInc. 114111. 2d 133,
148, 102 Ill Dec. 379, 500 N. E. 2d 1 (1986)...Thefollowing corollary
mustbe remembered: ‘Estoppel mayarisefrom silenceaswell aswords. It
mayarisewhere there is a duty to speakandthepartyon whom the duty
restshas an opportunity to speak, and, knowing the circumstances,keeps
silent. [Citations]. It is the duty of a personhaving a right, and seeing
another about to commit an act infringing on it, to assert his right. He
cannot by his silenceinduce or encouragecommissionof theact and then
be heard to complain.’ [quoting Bondy v. Samuels,333 Ill. 535, 546, 165
N. E. 181 (1929)]...

Geddeset al v. Mill Creek Country Club, Inc. et al, 196 III 2d 302, 751 N.
E.2d 1150,256Ill Dec.313 (IL S. Ct. May24, 2001).

Geddes,wasdecidedlong afterthecasescitedin Complainant’sbriefand
representsthe Illinois SupremeCourt’s mostrecentpronouncementonwhat constitutesa
misrepresentation.

Complainant also citesto Paviakosv. DepartmentofLabor,1111112d 257, 489
N.E. 2d 1325(1985)for theproposition that a misrepresentationmust be an affirmative
act. In that casethe Illinois SupremeCourt found that there was no estoppelwherethe
Department ofLabor failed to record a lien, buthad no duty to recordit. That is not the
casehere. The Act provides that the IEPA hasa duty. It should alsobe notedthat
Paviakos wasdecidedbeforetheIllinois SupremeCourt adopteda broader definition of
misrepresentationin Geddes.SeealsoForestPreserveofCook Countyv. Illinois Local
LaborRelationsBoard et p1, 546 NE 2d 675 (October 27, 1989)wherethemaintaining
the statusquo, by not firing temporary workers who had held theirjobsfor 12 years, was
held to be an affirmative act andto work an estoppel.

In alleging a misrepresentationQ C Finishers doesnot r~1ysolelyon the mistake of
theCook CountyInspectorbut alsoupon the[EPA’s statementsto the Board andto the
Governor’soffice which showawarenessofits failing atthestate’spolicymakinglevel.
Theyalsoindicatethat thestateformanyyearswasnot interested in contacting these
smallbusinessespresumablybecausetheywould haveonly aminor impactonthe
environment. IEPA choseto disregard its duty to disseminateinformation and to useits
resourcesin somemore pressingarea. As a matter ofequityComplainant should not be
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allowedto pressits claimfor theyearsinwhichRespondentreasonablyanddetrimentally
relied on Complainants’ silence.

Respondent’saffirmativedefenseaspled, meetstheelementsofan estoppel
defenseassetforth in Geddes.It haspled that the Agencyhad a duty to speak, and
opportunityto speakandbeingwell awareofthecircumstancesasevidencedby its public
statements- kept silent.
As setforth in Geddes,this allegation will satisf~rthe first two Vaughnelements.

With regard to the third elementofestoppel,thatrespondentmust not haveknown
the truth,Respondenthaspled that it did not know that the representationswereuntruein
that it would havecomplied earlier had it beenaware that it wasnot in compliance. With
regard to the fourth element,thatRespondentmustreasonablyexpectthat its conductwill
be acted upon, the Respondenthaspled that the Complainant knewthatthedissemination
of informationwasnecessaryto obtain complianceandmadepublic statementsto that
effect. With regardto thefifth element,that Respondentin goodfuith relied on the
misrepresentation,Respondenthaspled that it would have compliedearlier if it had been
awarethatit wasnot in compliance. With regardto thesixthelement,thatRespondent
will be prejudiced, Respondenthaspleadthat it hasbeenharmedin that did not havethe
opportunityto avoid being in noncomplianceandthathadit knownit couldhavemade
moreapproachedthegrowthanddirectionofits businessdifferentlyenablingit touseless
expensivecontrolsor lowerVOM materials.

LastComplainantarguesthat Respondenthasnot showncompelling
circumstances.Howeverthe totality ofthe circumstancesallegedshowthat Q C Finishers
caseis uniquely compelling. Respondenthaspled that it is a smallandunsophisticated
company,but it wasveryproactive in that it actively soughtout complianceadvice. It
sufferedbadadvicefromits Cook Countyinspectorwhich wascompoundedby the fact
thatthe[EPA neglectedits statutorily-mandatedduty to disseminateinformation,even
though it knew that fulfilling its duty would lead to greater compliancebysourcesofQ C
Finishers’ size. Q C Finishers reliance onthe inspectorsadviceand the[EPA’s silencewas
reasonable. Yet the statewants to pursue Q C Finishers for pastviolations.

Q C Finishers casepresentsan unusualandcompellingcasefor estoppel.
Respondentshould be permittedto allegeandproveat hearingits estoppeldefense

Fourth SupplementalAffirmative Defenseto All Counts of theComplaint (Waiver)

As its fourthaffirmative defenseRespondentassertsthatComplainanthaswaived
its right to penalizeRespondent.This is anequitableargumentthatgoesto theimplied
relinquishmentofanight. Respondentarguesthatthecauseofactionthat would support
it is unjust asa matterofequity.
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The Complainantarguesthat “thedefenseofwaiveris anintentional
relinquishment.ofa knownright, citing Pantlev. IndustrialCommission,61111.2d 365,
335 N.E.2d491(1975).Howeverin amorerecentcasetheIllinois SupremeCourthas
statedthatthe waiver maybealsoimplied. “An impliedwaivermayarisewhereaperson
againstwhomthe waiver is assertedhaspursued sucha courseasto sufficiently evidence
anintention to waive a night or wherehis conduct is inconsistentwith any other intention
thanto waiveit.” AndrewRyderv. BankofHickory Hills eta~,146111.2d 98, 105, 585
N.E. 2d 46, 49, 1991 Ill LEXIS 86 *11, 165 III. Dec 650 (Ii S. Ct, September26, 1991)
quotingwith approvalKanev. AmericanNationalBank& TrustCo. 21 Ill. App 3d 1046,
1052(1974)

TheBoard,too,hasfoundthat waiverapplieswhenapartyintentionally
relinquishesa knownright or his conductwarrantsaninferenceto relinquishthatright.
(Peoplev~DouglasFurnitureofCalifornia, Inc. PCB97-133(May 1, 1997). Peoplev.
JohnCrane,(PCB01-76slip op. at 8 (May 17, 2001). It has alsoacknowledged((John
Cranesupra,page8) that suchintent maybe inferred. In thiscasethe State’sconduct
warrantsanint~renceto relinquishthatright.

Whetherornot awaivermaybe impliedhereis aquestionoffact. Complainant
arguesthat it doesnot agreethat a waiver hasoccurred.It fails to admitthe factspled in
thedefense,andit hasgivenno valid reasonto dismissthisaffirmative defense.The
motion to dismissshould be deniedand Respondentshould be allowedto present its
defense.

WHEREFORERespondentrespectfullyrequeststhat the Board deny
Complainant’sMotionto DismissSupplementalAffirmative Defensesin all of its parts.

Respectfullysubmitted,
QC FINISHERS,iNC.

By: H. E. HansonEsq. P.C.
DateMarch 15, 2004 HeidiE.Hanson
Heidi E. Hanson
H. E. Hanson,Esq.P.C.
4721 FranklinAye, Suite 1500
WesternSprings,IL 60558-1720
(708)784-0624

15



CERTIFICATEOF SERVICE

I, theundersigned,certif~rthat I haveservedtheattachedRESPONSETO MOTION TO
DISMiSSSUPPLEMENTALAFFIRMATWE DEFENSESby depositin aU. S. Mailbox
before4:00p.m. onMarch15, 2004upon the following persons:

Onecopy:

PaulaBeckerWheeler
AssistantAttorneyGeneral
0111ccoftheAttorneyGeneral
188 WestRandolphStreet,20th Floor
Chicago,Illinois 60601

Mr. BradleyHalloran
HearingOfficer
Illinois Pollution Control Board
JamesR. ThompsonCenter,Suite 11-500
100 W. RandolphStreet
Chicago,Illinois 60601

Original andninecopies:

Clerk, Illinois PollutionControlBoard
100W. RandolphStreet
StateofIllinois Center
Suite 11-500
Chicago,Illinois 60601

Dated: March 15, 2004

~fr ~

HeidiE. Hanson
H. E. Hanson,Esq.P.C.
4721 FranklinAye, Suite 1500
WesternSprings,IL 60558-1720
(708) 784-0624
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