
ILLINOIS POLLUTION CONTROL BOARD
February1, 1996

PEOPLEOFTHE STATE OFILLiNOIS, )
)

Complainant, )
)

v. ) PCB 96-75
) (Enforcement-Air)

HARVEY CASH cl/b/aCASH OIL COMPANY, )
)

Respondent. )

ORDEROFTHE BOARD (0. T, (iirard):

OnJanuary2, 1996, thecomplainantfiled a motionfor summaryjudgmentin this
proceeding.As oftodayno responsehasbeenfiled by respondent.Pursuantto the
Board’sregulationsat 35 Ill. Adm. Code 101.241if no responseis filed thepartyfilling to
respondmaybe deemedto waiveobjectionto thegrantingofthemotion. Suchwaiverof
objectiondoesnot bind theBoard in its decisiononthemotion.

Complainantasksthat theBoard: grantsummaryjudgmentagainstrespondent;
orderrespondentto ceaseanddesistfrom fi.srtherviolationsoftheAct andassociated
Boardregulations;imposeacivil penaltyofseventhousanddollars; andawardcostsin
thismatter. In supportofits request,complainantmaintainsthatrespondentfailed to
respondwithin 20 daysto complainant’srequestto admitfacts. Therefore,complainant
arguesthefactsareadmittedandtheadmissionofthe factsestablishthetruth ofthe
violationsallegedin thecomplaint. Thus,accordingto thecomplainantno genuineissue
offactremains.

TheBoardagreesthat therespondent’sfailure to respondto therequestto admit
resultsin thefactsbeingadmitted. (See35 Ill. Adm. Code 103.162(c).)Thus, respondent
admitsthat it performedademolition oftheFloraLumberCompanyandburnedsomeof
thedebris. Respondentfurtheradmitsthat theburneddemolitiondebriswasdiscardedon
aportionofpropertywhichis not asanitarylandfill. (Requestto admit at 1-2.)
However,theBoarddisagreesthat theadmissionofthesefactssupportsgranting
summaryjudgment. Requeststo admit shouldnot includeconclusionsoflaw oropinions
oflaw. (SeePeoplev. Mindharn,625N.E.2d835, 253 Ill.App.3d 792(SecondDist.
1994); andSimsv. Alton, 526N.E.2d931, 172 Ill.App.3d 694 (5thDist. 1988).)

First, thefactswhicharedeemedadmitteddonot includeanadmissionoffact
whichwould supporta findingthat the respondentviolatedtheNationalEmission
Standardsfor HazardousAir Pollutants(NESHAP) asalleged. Second,themotion
merelystatesthat the“admissionofthefactsestablishthetruthoftheviolationsallegedin
thecomplaint”. Complainanthasnot specifiedin its motionhow eachspecificadmission



offactrelatesto afinding ofviolationofthelaw. Inaddition,complainanthasnot
establishedthataseventhousanddollarfine is appropriateto meetthepurposesofthe
Act.

TheBoardmusttakeinto accountfactorsoutlinedin Section33(c)oftheAct in
determiningtheunreasonablenessoftheallegedpollutioa (WellsManufacturing
Companvv.PollutionControlBoard,73 Ill.2d 226, 383N.E.2d148 (1978).) Further,the
Board is expresslyauthorizedby statuteto considerthe factorsin Section42(h)oftheAct
in determininganappropriatepenalty. Therefore,theBoardhasheld that in determining
theappropriatecivil penalty,theBoardconsidersthefactorssetforth in Sections33(c)
and42(h)oftheAct. (Peoplev. BernieceKershawandDarwinDaleKershawcl/b/a
KershawMobileHomePark,PCB92-164(April 20, 1994); [EPAv. Allen Barry

,

individuallyandd/bfaAllenBarryLivestock,PCB88-71, 111 PCB 11 at72 (May 10,
1990).) Therecordin this caselackssufficientinformationto allowtheBoardto consider
thefactorsin Section3 3(c) and42(h)oftheAct in fashioninganappropriatepenaltyin
thiscase.

Forthereasonsdiscussedabove,theBoardherebydeniesthemotion for summary
judgmentatthis time. Unlessadditionalmotionsareforthcoming,thehearingofficershall
proceedwith hearingon thismatter.

IT IS SO ORDERED.

I, DorothyM. Gunn, ClerkoftheIllinois Pollution Con ol Board,herebycertif&
that theaboveorderwasadoptedon theLt~~”dayof ., 1996,
byavoteof 7O

DorothyM. ¶átjnn, Clerk
Illinois Polluti6nControl Board


