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AGENCY S FIRST NOTICE CO’VIMFNT S

The ]llmors hnv1ronmcntal Protectlon Agency ("Agency ) respectfully submrts 1ts 1'

- ;comments in the above ntled matters to the Iilmms Pollutlon Control Board ("Board") pursuant ;
} ,':to 35 Ill Adm Code 102 108 ano the Board s F 1rst No’m,e Opmxon and Order of November 1

'2001

On Fﬁbmaf}’ 23 and Apr 11 4, 2001 the Board held hearmgs in- Sprmgﬂeld and Chl(:dgo Oni;',

e ,the Agency s propoeed amendments to 35 H; Adm Code 740 and the proposal by C)tlzens for a

A :'Better F n vrronment (“CBE ) to add Subpart H: Requ}rements Related to Schools The

i :famendments proposed by the Agency are mtended to ( 1) Update mcorporatrons by reference andf

- fjestmg methods and (2) Add or clanfy provrsrom concemmg the 1ole of chensed Professronat,

L Geoiogxsts m remedrauon actrvztles late-recorded No Further Remedranon (“NFR ) Letters, and




S of “sml management zones and (2) Requrrements thdt chemlca, analyses of envrronmental

' Lsaruples be performed by laboratorres accredrted under 35 Ill Adm Code 186 Durrng the

o ithe recordrng of NFR Letters xssued to certam Illmoxs Department of Trdnsportatron srtes In ;

;;addrtron the Agency has proposed at least two substantlve changes to the rules (l) Estabhshmentf

S 7 icourse of the hcarmgs the Umted States Department of Defense (“‘DoD”) and the General

Servrces Admmlstranon (“GSA”) also PmlJOSed procedures pcrtarnmg to the recordmg of NF R -
rLreﬁer:S rssued to cengn; federally Owned ,Sltes Sl e e s

At the heanngs representatrves of the Agency, CBE DoD GSA the Slte Remedxahon
A : Adynsory Commrttee the Illmors Envrromnental Regulatory Group, C}ncag,o Publrc Schools the

y lllrnors,Socretyfof Professlonal Engmeers, and the Co‘nsnltrng EngmeerS?Councrl ofllhnoxsf, 1 :

e 'fpresented tes’timony.i "Followlnrgthe hearln'gsfse\:}eral partleipants'Submitted"postéllearing"7""

- ,'7'comments to the Board On Noveanber l 2001 the Board rssued an Opmlon and Order ad(\ptmg’f : ;;

o j5 : Subpart H and requests addrtronal comment The Agency submrts the followmg comments on :

. for Fxrst Notrce the Agency S proposal as modrﬁed by the Board based on the heaunvs and

'comments; The Board’s Op’mron'and'Orderalso presents the \,BE’S modrﬁed proposal for

5 i"irlrthe Board’s November lst Opmron and Order 7_7

L _n; | COMMENTS ON BOARD s REVISIONS 'ro AGENC" PROPOSAL

The proposed rule substantrally tracks the Agency S proposal as orrgmally submrtted and e

modrﬁed b / the Agency durmg the eourse of the hearmgs The Board has oroposed some ffz

= fchanges to the Agency s proposal based on the record developed at the hearmgs Generally, the

s Agency aceepts the changes made by the Board but offers the followmg specrﬁc cornments as




~ well as suggestions for additional changes and a few corrections. The Agency believes that all of

~ the 1"evisiohs propos’éd,ini théS'e 'oomments are non-substantive and consistent with its original =~

- :{; ,proposal and testxmony at huarmg

e Secnon 740 120

Tho Agency supports the Board 5 de01510n not to mclude a deﬁmtlon of sml in the Part
,—' '74Orregulai10ns,, : For'the reasons Stated in the record'and the B,o"ard’rs Fll‘St Notlce Oplmon; thxs m o

- i'a dcctslon better leit to the Agency and the Remedlatxon Apphcant ona sxte spomﬁc basm

S = ngmﬁcant dlsagrecments genorally wxll ﬁnd avenues of appeal to the Board through demais of -

i ,’ Remedial Actionf Plans or Romedial‘Action'C'Omplretion,Repolts.;;

f’ Sectlon 740 405

?:Sectlon 740. 125(b)

The Agency notes that th‘, Board hasr revxsed the Agency s SW 8 4 6 dmendtnerm ['0 : , :

L .mclude the most recont update,-IIIA, asiwell asrthé earher updates,— :The Agency bohevos,thht;it ,S
7 unportam to olatlfy that only the most recent metnod or procodure comamed rm those tmdates ;:; 7 o

:7-' wdl be accepted by the Agency F or example 1f a pax“ucular test method is. updated in Update

s - HA and agam in Update IIIA only the test method provxded in Update IIIA wﬂl be acceptable

R *The Agencyfsuoports the ,'Board’js' déci:siohr to aokhoxﬁlédoé,tho foié of Llcensed

S Professmml Geologists in enwronmental remedlatxon actlvmes under the SRP

o Sectxon 740 410( b)( 4)

e o accompzmy the amendmohts' requiring analyses of environmental samples by certified

. laboratories, the Agency proposes a revision to the certification statement signed by the




e supervrsmg chensed Professronal Engmeer (“LPE”) Laboratorres are certrﬁed pursuant to 35

S lll Adm Code 186 Under Sectton 186 l90(n)(7) the laboratory must rdentrfy m 1ts report any e

A sample results wrth farlures or devratrons from the approved test methods or qualrty control

e erlteria,'such as data,qualif’rers;' 'Howeyer;,the laboratoty iS'not 1‘equired to'ﬁdetetmlne'whether. the,ji . -

. data are usable: That decision'iS'leﬁ to the recipient of the dete.' For example; soil samples are G
o : : fcol]ected at a site and arc to be analyzed for volatile é'tgarric compounds. The soil samples afe SN o

~placed on ice inside a cooler, and the cooler is sealed. However, the samples do not reach the -~ -~ = -

lebomtory for three déys ahditlte'—temper'ature'insiderth'e cooler i'sl7 'degleés Celsiust ':This' lS o a0

; 'above the 4 degrees Celsrus specrﬁed in Sectton 186 185(c)(l) and outsrdc the acceptable range

,—,fof O I to 6 degrees Celsrus The laboratory contacts tlre clrcnt that tlre temperature of the cooler : %)

: s iso’uts_ide the requirements,:butthe client'still reqUeStS' tlte samples'to:be analyzed. 'The'datai S

r,wt)uld be qualrﬁed that the preservation requirertlentswerenot metltthen would berttptoi tlle 1,;
b LPEto evaluate the data andr make a judgmentwith regard to its suitability.” ' |
| 'l‘he':, Agency proposes the following revisions tothecertiﬁcationlanguagetoafﬁrmtllet‘ e |
o r,rrepoxt's, mcludmg any qualified data, from the certified laboratory have been reviewed by the e

 LPE:

o il attest that all stte mvestrgatrons or remedtal actrvrtres mcludmg revrew
~ of laboratory data. that are the subject of this plan orreport were.
“performed under my direction and this document and ali attachments were
- prepared under my direction or reviewed by me, and, to the best of my :
“knowledge and belief, the work described in the plan or report. has baen

- designed or completed in accordance with the Act,; 35 1l Adm. Code /eO - 5 S
 andg g,enerally accepted engmeermg practices, ‘and the mformatron : S
S presented mcludmg any qualrﬁed laboratorv data, is accurate and

;complete S '




Sectlon 74t) 415(d)(6)
. The Agency supports the extensron of the effectxve date to January 1, 2003 | for the
' Vrequlrement to submlt samplmg data analyzed by accredlted laboratorles Thxs extensmn also 713

- found at Sectlons 740 425(b)(7) 740 ﬁ35(b)(8) and 740 455(a)(6) The Agency notes that ina &
- :'snmlar proposal for amendments to 35 Ill Adm Code 732 Regulatron of Petroleum Leakmg‘ 7, o

o rUnderground Storage 'I anks (PCB Docket No ROl 26) the Board has extended the effectlve

S 77, date to July 1, /,003 'lhe Agenc y wrll pxopose rewsmg that extensmn to January l 2003 S0 that e

i ',the two;progr’ams wxll haye thejsame effect}ve date forthe reqmrement.{ TheAgency s laboratoryf iy
i personnel for"esee'no problem cornpleting icertlﬂcations,hyi the January date if appllcatioils ar;ér,: e

‘submitted in a timely manner.

Sectlon 740.425(b)2)(E):

! : :F'ollowirng recent commtinications ,W'ith the DoD/GSA particloants'the Agen,cy has :
i agleed to propose addmonal language changes to prov1de consxstency wuh the ploposed
S V,amendment at Sectlon 740 622 The ﬁrst of these is-at subseetlon (b)(2)(E) Where the Agen(,y el

- proposes the xollowmg “A legal descrlptron or refexence to a plat showmg the boundarles of the ﬁr : :

- jfremedlanon 751te', or, fora Federal Landholdmg Entity; a common address, notauonsm'any.i SR el

| ,,:V;Vfijappearmg '1t Sectxon 740 622(a)(1)(A) The DoD/GSA pa,tlexp mts beheve the ﬂexxblhtv

avai’lable facility master land'use 'plan,'site speciﬁc GIS or GPS'cooi‘dinates}plat maps, or any"" .

e othcr means that 1dent1ﬁes the snte in questlon wzth nartlculanty Thls language tracks languagei:? i

L provxded hy 'lns language is necessary for Federal Landholdm;, Entltxes needmg to descrlbe a 7

i : ,rparcel of land Tlns revxslon also should be made at Seetxon 740 435(b)(2)(D)




zf'f};"'Secuon 740, 425(b)(7)(B)

e :trf :,as part of the Remedlal Acuon Plan the Agency proposes the tollowmg change “l shall be

To prov1de a more deﬁnlte cemﬁcatlon for the regulated commumty and the Agency, the -

ff"Agenoy;ptropoSejs a;nending ﬁhie Subsection as foll’ow’s:,?‘Certiﬁeatioﬁ by an ,aut;ho:riied:agen:tiof T

~the laboratory as follows; ‘I attest that all analytical results that are the subiect of this report were

T ;obtéined by ahalysesperfonhed by me 'Or' undér:my direetioﬁ,,and; to’ﬂthe beSt of ﬁv 'knoWIed;qe’ i

ljand bellef the analvses anu report have been comnleted m accordance wuh the reqmrements of

35 Ill Adm Code 186 and the scope of thxs laboxatorv ) ﬂccredxtatlon that—aﬂ-aﬂa{-yses—havo
. beeﬂ-pe%femaeé m—aeeeféaﬂee—wmmaefequﬁeme*MSMe%%éeﬁé%h&seopeef
' aeefedﬂa&oﬂ and” Tlns rev1sxon also should be made at Sectxons 740 435(b)(8)(B} and

| 740 455(a)(6)(B)

| 7,7':;Set:ti0n 740.535(b}:

| Thls subsectlon sets forth exght reciﬁuemenﬁ that must be satisfied tm appro?alo fa »:'7; i
o feqileet i:’or:fa soil maeoagement zone (“:SMZB;). Thé,se reqLi'irrelﬁeot's', ai‘e'a niirxr,oi; mformatxon thdt
i : VShOuld be avmlable a.nd Vprowded at the tlme ofi the request and mtormatlon suppoftmg b‘;’?’;eals
'for certalrnr actions to be taken once the SMZ is apploved and 1mplementatxoo beoms: HOwever: e
S 'V'the Agency $ proposed language states ‘hot the Relﬁedla} ACUOH Plan xnuse delleoosttate ehet tLe S

: . 'requirements w1ll be satxsﬁed poqsxbly creatmg lhu mterpretauon that 31te mvest:gatxon

actlvmes defimt:on of the dxmensmns of the SMZ and so forth may be pr0v1ded aﬁcr the SM(, :} s

'71% appxoved ”l o clarlfy that thls type of mformatnon must be prov;ded at the txme of the request?iff

- e clasmﬁed as '1 sml management 201 i 1f the Remedxa} Acnon Plan provxdes the followmg




e Sectron /f 0. 535(b)(8)

S . Frrst Notrce Oprmon

e Sectron 740 535@)(3)

' ,i‘fSectron 740, 535(f)(2)

- fj_fmformatron and demonstrates that the followmg requrrements wrll be sansﬁed . Changes in the k

fon gmal request for rhe SMZ may be accomphshed through an amended Remedlal Acnon Pl an

T he Agency s wews on thrs provrsmn are. well documented in the record and the Board s

Also to provrde c0n31stency wrth Sectrons 740 621 and 740 622 the Agency proposes thej Ef: ;:'j"

o '*followrng revrsron as: agreed w1th the DoD/GSA pamcrpantsr “Untu the NFR Letter 13 per fected :'i'f =

, ln accordance w1th Sectrons eee&oﬁ 740 620 740 621 or 740 622 of thrs Part » o -

(e To conect an error in the Aﬂency s orrgrnal proposal the word “Objectrve shonld be sl

" revrsed to the plural “Ob)ectwes; :

77: Sectlon 740 535(;,1(2)

Afra I, to provrde consrstency ‘with Sectrons 740 621 and 740 622 the Agency propo 38 it

! Vthe followmg revrsron as agreed wrth the DoD/GSA partrclpants “A No t*urtner Remedxanon 7,',

e o Letter addressmg the contammams that were 1he sub]ect of the SMZ has been perfccted under

o Sectrons See&en 740 620 740 621 or 740 672 of thrs Paﬁ

o Section 740 6051_1

Once agam for the sake of consrstency the Agency proposes the followmg revxsxon as

iiagrced wrth the DoD/GSA partrcrpants “The corrected letter shall become ef;echve "md shall be ;

: 7;;::-’;iiperfected as provrded in Sectrons 7»0 620 or 740 621 or 740 6?2 of thrs Part | o




e Section 740.*6'11’0:' S

e },'f:capuahfed In subsecnon (a)(9) the numeral “9” should not be stuckm and agency and "f'r';,,'

o Subsectlon (a)(l) shouio begm w1th a capxtal “A ) In subsectlon (a)(4) “act” shouid be .

ffﬁ‘e”c'doIﬂ O'f mfc?rmathn act ’ shoq!d be,Capﬂalizjcd.’ To,pr,oyx'dcVcrohsrlstency, the. Agency:' S . -

- proposes amending subsection (2)(7) as follows: “The recording obligations pursuant to title

© XVilofthe A’c{ and Sect'ierxis’seeeieﬂdzio;(azo; 740.621 or 740.622 of the Act.

e acuon 740 620@)

The Agency pzopo ses 'ox}e ﬁnal,révisip'h as aéycéd' with t]l,é'DoD/GSAVprznft,iéipanié;: “F hc , S

- cerhﬁcahon rshall be recorded in accordance with this Section or Sections 740.621 or 740.622as

B applicable, albng with the No Further Remcaiation Letter or an affidavit. ,...>

: VSea,tlon 74() 625(&)(10)

%chor “740/627’ houl& DL féviséd to “77407.7622.’7’ : ; .

Appendl\(/\ lableA

F 0 coxrcct an erfor m thc Agcmy s mwmdl oroposal 1 2 Dxchloroathune (toml) should ey s T
- —bc, dulDlCd aloug thh 1ts soil numbu 10 e

,iApmndlx A, Table D

T o'cql“rect an ermf inthc;rAgency’s' driginal prdposal;:Mé'thod]602'0 should ‘oeaddedto . 7'  .

barlum -

g fl; L COMMFN'I s oN CBE PROPOS AL

At thc Iable oi Contcnts for ‘3ubﬂmt H Secuon 740 820 should bL changed io

: i} Lstabhshment 01 Documcnt Repo ,xtory




pubhc schools m coun’ueq w1th populanom ot more than 3 000 000 by Sectlon 58 16 of the Act e

o iSchon 740 80_: - |

AS a result Of the adOpt!Oﬂ Of SBl 1 ?0 by the 9”"‘1 Genera] Assembly (p A 92 01 51 eff 7 fe

SER J uly ’74 200]) thexe appedrq to be a conﬂxct belwcen thlb secnon and what is now requlred of

: :“‘Sccnon 58. 16 prohlbns commencemem of conbtx ucﬁon of such schools unl‘,ss the propei ty haq g
7 bccn 111;/ostlga{ed for enrvnrronmenrtalr contammatxoo rand unolled 1o the SRPV if ocrcesszn y, and has, gf; ; "f;
= SIC(,CI‘/C(] tho A;,mcy S appxoval of 1ts Rcmedmi ‘Acrtionr Plon Secum 58.16 ful ther plohlblts
""rio(,cupancy of a bmldmg mtendcd tox usc. as a scoool unless thc woxk quuued in the Remedlal
: VVVV,Actlon Plan hqs been completed VComplotxon of the wo;k rcollxred by the Remedml ACthll Pian B
] 1; markcd oy thc approv al of thc Rcmedlrdl Acuon C oomplttlon Report (“RACRV )i ina uccordanceﬁr
| :'W“h SCL“O“S 740. 455, 740.505 and 740. 52“ and SLCUO]‘] 58 7(@(4) oftm Act whercm the ':g{ e ARE

o Agency is cxprcssly amhorlzed to dctermme whcn 'remedlal aciwitles h’ave been oom'pleted, in.

ok accordahce wilh thé Re’medial Action Plan.” Thc k;onﬂict arises bec’ause propOsed,Sec’tion'

5 f 740. 803 prohlblls use by ihe pubhc oi the \llC or any bm dmgs on the alte betoxe an Nf R Letlex S L
e has been recuved from the Agency For pubho schools in counues w1th populatlons of *noze

i than 3 ,000, OOO ﬂns is more strmgem than bcctlon 16 because W'utmg for khe NFP Lettet may' e

 : ' ;add at. lcast 3() da 'S to thc time when occupancy may begm See 35 Ill Adm Code 740 6C5(a)

i"'"f‘Act.0|1 Plan %@d%“ﬁﬂif—ﬁ—%ﬂ*%&%ﬂ&kﬁ@ﬁ)—%h&f&g&ﬁ% Work pursuant to the Rcmedxal

1 o reconule tlus Lonﬂxct w‘th the Act and to chrxfy the po'm at Wthh wmcdxal acuon 1&; o i

o '(:Ompleted, 1116 Agoncy surrgests' the followingi‘evisi{)ns: s .sha]l not be méxde availablé for u’Séf i

' "by ch;ldrm dnd thc gene&al pubhc w1thout f rst romplehng qll work purmant to the ﬁs Remcdla] Y

1AL this pbini, proposed Section 740.805 is less stringent than Séc'tior'r{SS’} 16 since it-applies only to "sriftesrémibiié'df in e




= Actron Plan 1s deemed completed on the date the Agency 1ssues 1ts wrrtten ﬁnal deaermmatlon N

o uncondxtronally approvmg the Remedral Aetron Completton Report Thrs sectron shall not. be e

S construed to exempt a RA from any addxtronal requlrements eet forth m %ectron 58.16 16 584—5 of Sy

7"{ the Enwronmental Protectron Act [41 5 ILCS 5/58 16 58—15] D The words “chrldren and are

g added to mamtam consrstency wrth proposed Sectlon 740 800(a)

Sectron 740 810(&)

Ihe certzﬁcatron stdtement need not be broken out mto subsectrons Instead lt should be; S

el com bmed mto one pal agr'tph beneath subsectlon (1)( 2) and set off W rth quotation m'u ks I' he

S last phrase 'of tn'e Certxﬁcatlon statement should read, ,[t]h'e mformation presented rs’ i acerirate ! oA

"Zand eorﬁpiete 'Also thexe are two sut,sectlons (a)(2) The second should be renum‘)ered

Seetron 740 810(b)

Soag not to ioreclose optlons such as oppmtumtles to cure the faliure to subnht the report

or dcfects in eng,meered barrlers or mqtrtutronal controls the Agency SUg gests modrfymg the :

'mtroductoxy lan&uage as follo Ws:. “In add1txon to any other remedles that mav be avallable the i

Ja Aoeney may vord the NF R Letter ”? In addition it may be’ adVisable to inchlde a new '

= provmon at Sectmn 740 625(a)( 12) addmg this to the llst ot reasons for voxdance of NFR Letterq; f 71"' :

Lo L A]so to clarrfy that the report must be subvmtted before cvex y ﬁfth dnmvex sar y and to mamtam - E

i 7 consxstency wnth Sectron 740 810(a)(3), thc Agency sug,g,est:a the foilowmg i “An I H} E report 1<;" - e

ot subm“"ed to the Age'lcy by ev__y aﬁy ﬁfth dnmvexsary

V'Sectron 740 810"d)

I‘lus prov1sron would be more helptul 1f a t1me lmut were provrded The Agenev

A ,'i;::,'the—SRP, but does;not require public school sites to be enrolled in the SRP o

e e




fsuggests ‘If rhe srte is transferred to a thlrd party, the transferor of the sxt\ shall ls—re re g

¢ e }*notrfy the Agency of such changes wrtrnn 30 days of the completlon of the transfer

?secnon 740, srs(b)(m

el “Contammanf should be plural

s Seetron 740 &zo

To ensure that lhe 1ecord kept at the doeument reposrtor) is complete the Agency

. ; : pronoses~tlle tollowmg: the RA shall establlsh a reposnory where all documenls prcpared b) -

the RA for the Agency and by the Agency for the RA may be vrewed

o f Qectron 740 825

l,hrs sectron r'equireswithin ten da'ys,of"the submissirm of a'Renledral ActionPlan to’ the'{; - G f

: ':Agency thc marhng of a faet sheet provrdmg a Slgmﬁednl amount of slte 1n{01mdtron and a

g descrrptron ot the steps proposed to address me contammdtron However Remedral Actron Plansr*i o

S "'mfry be rejecled or amended for a varxetv of reasons, and tlns could change the mformatlon sent
& in thc orrgmdx tact sheet 'l he questron is whether addmonal fset sheets wrll be rcqun ed tor o

" everv Remedml Aetron Plan melud-ng amended plans or Jusl the mmar plan The Agency

S suggests that tl he requrrement bea one- tlme notlee aceompdnymg the mr’ual plan Thls serves the L

: f;purpose of notrfymg the commumty of the general mtent of the school system ’I he Aﬂency

' irﬁnal detmnmatron for the plan and any amendments to the plan may be tracked through lhe

it fdoeument' reposnory. hc lollowmg change is suggested “No later than 10 days aﬁer

e fsubmrssron to thc Ageney of the mmal a Remedral Actron Plan lor a 1emedratron srle 1ntended

C o for frltu're nse as a:schoi)l.,.,. .

- General Comment: -




grlever'al Vcornphanee rssues rare rarsed by Shbpart Id brlt except for the engrneered
barrrer/mstrtotrohai cohtrolr repomng nrovrsron at Sectron 740 810 very httle addresses standardsr
- f’or cermphanee ;fconﬁ'rmatron ,of oomphance end c"oﬁseq'oeneesff()r non-oorhphence; 7' F or ,
: »exarnple under Sectlon 740 820 sever al questrons rcould arrse What 1f me documem reposrtory t
- 13 not estabhshed‘7 What 1f the reposrtory 1s estabhshed but not until after lhe ten- day o
" requnement? What 1f documents are omrtted from the reposrtory‘7 Wha* 1f the reposrtory is hot 5
,;Vrupuated proxhptlv and eonthously? —What conStrtutes promptnes’s in thls ease? , |
Slmllar questrons errse rn other secuons Are these to be consldered progr am 1ssues to be
. : . valuated by the Agercy and affectmg in some way the progress of the RA toward the NFR
; lotter or are they eomphance issues to be settled in 'wtlons before tl‘e Board brought by the | B
- :'V,eonrplarmng 'partres?:, | | e i
- 'i w CONCLUSION
- The Agency has rehrewed fhe Board S l"nst Notrce Opxmon and Order end V vtnththe :
- exeeptron of Sectron 740 535(b)(8) and the rev1sxons proposed above accepts andsupports the e
EL '*{rev;srons to. the Agency s proposal as set forth by the Board The Agency has proposed atleast
e - : ,onesubstantrve revrsron to the CBE proposal and ralsed at least one questron (the comphanco
| ;'rrssrue) the resolurton of whrch may have arsrgmtrcarnt rmpact on the admmrstratron of SubpartH -
o Others mayrdo the same durmg this pubhc eomment perrod Beoause the proposal remoms
‘*unsettled the Agency beheves the dockets sheuld be severed to allow 1Ihe CBE proposal to- :
= crystolhze further m an addltronal heor;ng ora Seeond Fi rrst Notrce Opmron and Order Vsubject to i

' ffipubhc comment whrchever the Board deems most eftectwe for resolvmg remammg 1ssues

- : :' U nless substantxve revrsrons are proposed by others and accepted by the Board the Agency



proposal as revxsed' herem IS m the Agenc s'opmlon ready for Second*Notlce.{v
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