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BEFORE THE ILLINOIS POLLUTION CONTROL BOi~W,

LOWE TRANSFER,INC. and ) CLERK’S OFFICE
MARSHALL LOWE, ) SEP 2 G 2003

Co-Petitioners, ) No. PCB03-221
) (Pollution ControlFa~.i~ThTEOF ILLINOIS

vs. ) Siting Appeal) of ution Con trol Board
COUNTY BOARD OF McHENRY )
COUNTY, ILLINOIS )

Respondent )

CO-PETITIONERS’ REPLY TO
COUNTY’S RESPONSETO MOTION TO DEEM

LOWE’S SITE LOCATION APPLICATION APPROVED

Co-Petitioners,Lowe Transfer,Inc. andMarshallLowe, submitthis ReplyBrief to the

responsebrieffiled by McHenryCountyon September18, 2003.

A. NewspapersContaining Notice WereNot First Issued in McHenry County

TheCountyarguesthat thethreepostoffices in McHenryCountywherePioneerPress

newspaperswere deliveredfor furtherdistributionarethe locationsof “first” issueand,thus,

publicationin McHenryCounty. (County’sResponse,p. 5). It shouldbe notedtheCounty

completelyignoresthetwo separateanddistinct PioneerPressnewspapersdeliveredto post

officesin LakeCounty. In an attemptto supporttheir position,the Countycitesthesame

AttorneyGeneralopinionscontainedin Lowe’s Motion. However,theCountymisstatesthe

holdingsofbothopinions.

In the1981 AttorneyGeneralOpinionthenewspaperswereultimatelydeliveredto

subscribersin bothDouglasandMoultrie Counties,however,all ofthenewspaperswere sentto

~ post office, Moultrie, andmailedfrom there. 1981 Ill. Atty. Gen.Op. 91 (No. 8 1-037). The

AttorneyGeneralcorrectlydeterminedthat the locationof “first” issueofthenewspaperswasthe
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Moultrie PostOffice becauseeveiymailing originatedfrom this onepostoffice. In this instance,

thenewspapersfor subscriberswithin McHenryCountywereprinted,sortedandbundledin

Northfieldthendeliveredby aprivatetruckingcompanyto five separateanddistinctpostoffices

within two different counties.Therecanbeonly oneplaceofpublication. 1992 Ill. Atty. Gen.

Op. 010 (No. 92-010). Seealso Garcia v. Tully, 72 Ill. 2d 1(1978). Therefore,the locationof

the “first” PioneerPressissueandthus,publication,wastheplacewherethenewspaperswere

sorted,bundled,andpickedup for deliveryby aprivatetruckingcompany,i.e., thePioneerPress

facility in Northfield, Cook county,Illinois.

TheCountyalsomisstatestheopinionin the 1992AttorneyGeneralOpinion. 1992 Ill.

Atty. Gen.Op. 92-010. At page5 of its brief, theCountyprovidesaquotationfrom this opinion

to theeffect that thenewspaperin questionwaspubhshed“only in thetownshipin which it is

deliveredfor labelinganddistributingtopostoffices”. However,this partialquotationwastaken

completelyout of context. Thefull quotationstates:

Thepublishercontendsthat “publication”, for purposesofsection103,

occursin eachtownshipin which thepublisher’striick deliversthepapers
to apostoffice. This contentionwasrejectedin opinionNo. F-1287,
issuedNovember6, 1964(1964Ill. Att’y Gen.Op. 249),whereinAttorney
GeneralClarkconcludedthat anewspapercouldhaveonly oneplaceof
publication. Thepublicationofanewspapertakesplacewhereit is first
issuedto thepublic, i.e.,wherethefirst actualdistributionof bulk
deliveriesof thenewspaperoriginates. This conclusionis supportedby
theopinionin Garciav. Tully (1978),72 Iii. 2d 1, whereinthecourt
distinguishedbetween“publication” and“circulation” of anewspaper,
concluding that simultaneouscirculation of a newspaperwithin
severaltownships is not the equivalentof pubJication in each
town~j!jQ. Accordingly,it is my opinion that thenewspaperin questionis
published,for purposesofsection103 oftheRevenueAct of 1939,only in
thetownshipto which it is deliveredfor labeling anddistributionto post
offices.
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Thefirst actualdistributionof bulk deliveriesof thePioneerPressnewspapersoriginatesattheir

Northfield facility.

In fact, theCountyactuallysupportsLowe’s positionwhenstating,“. . .clearlytheseparate

newspapersprintedby PioneerPresshaveseparatecirculationsandareissuedatdifferent

locations”.(County’s Response,pp. 5-6). UndertheSupremeCourt’s ruling in Garciav. Tully.

72 Ill.2d 1 (1978),suchmultiple placesof issuanceipso factodo not constitutepublicationat

eachlocation. (“The simultaneouscirculation ofanewspaperwithin severalcommunitiesis not

theequivalentofpublicationin eachcommunity.”) Id. at 14.

B. NoticeWas Required in a Newspaperof General Circulation in McHenry County —

Not aNewspaperof General Circulation in Cary

TheCountyargues,“The factofthematteris that theLowe TransferStationwas

proposedto be locatedin thesoutheasternportionofMcHenryCounty, closeto theborderof

Lake County. Therefore,it wasentirely appropriate to provide notice to newspapers

circulated in thoseareas.” (County’sResponse,p. 9). Thecounty,by this admission,

acknowledgesthat noticewasnot given to residentsin all partsofMcHenryCountybut only to

thoseresidentsofthesoutheasternportionof thecounty. Whatwas“entirely appropriate”and

legallymandated,however,wasfor thenoticeto bepublishedin a“newspaperof general

circulationin McHenryCounty” asrequiredby Section40.1(a)oftheAct. Thepeoplein therest

ofMcHenryCountyareentitledto begivennoticeof ahearingfor aproposedtransferstation

locatedin theunincorporatedterritoryof thecounty.

In supportof its argumenttheCountycitesPeopleexrd. Tonian v. 110 SouthDearborn

StreetBldg. Corp. 372 111.459;Eisenbergv. Wabash,355 111.495;Polzinv. Rancl~McNally & Co.,
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250Ill. 561;Loy v. Knaak,309 Ill.App. 574 andOrganizationoft/ic GreaterAlgonquinPark

District v. Village ofLakein theHills, 103 I11.App.3d1056. Thereareseveraldistinctionsthat

mustbe notedwith thecasescited by theCounty.

First, theCountyrelieson Loy for theholdingthat anewspaper“wasof ‘general

circulation’ not~~iithstandingalargepercentageof its circulationwason thesouthsideof

Chicago”. (County’sResponse,p. 6). Loy is an abstractopinion. Theuseof abstractopinionsis

not allowedby the courts. “Theuseof abstractopinionsandrule 23 ordersasprecedent

consistentlyhasbeencondemnedby courtsof review— condemnationso universalthatno

citation is required”. C’ochranv. GreatAtlantic & Pacific Tea Company,Inc., 203 Ill.App.3d

935 (
5

th Dist 1990). SeealsoSchussev. PaceSuburbanBusDivision, 334Ill.App.3d 960 (1St

Dist 2002). Becauseof theCounty’s misuseofan abstractopinion, all referenceto andreliance

on theLoycaseshouldbe totally disregardedby theBoard.

TheCountyalsomisstatestheholding in OrganizationofGreaterAlgonquinPark

District v. Village ofLakein theHills. 103 Ill.App.3d 1056 (
2

5d Dist 1982). TheCountycites

this casefor thepropositionthat“unrebuttedproofwassufficient to establishthat thenewspaper

at issuewas ofgeneralcirculation”. (County’sResponse,p. 8). However,thefacts in Algonquin.

areclearlydistinctfrom thecircumstancesin theLowe appeal.

In Algonquin,as thecourtstated,“No proofwasoffered by theobjectorsat thehearingon

theobjectionsthat TheCardunalFreePresswasnot of generalcirculationwithin theproposed

parkdistrict....Underthesecircumstances,theunrebuttedproofis sufficient to establishthat The
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Cardunal Free Press is a newspaper of general circulation in the proposed park district andthis

objectioncannotbe sustained”.Id. at 1061.

Algonquinwduld only haverelevanceif theobjectorsto the issueofgeneralcirculation

haveofferedno prooforevidence. Lowe’sMotion, however, providedan abundanceof

evidencedemonstratingthat thePioneerPressnewspapershaveonly a local andlimited

circulation within McHenry County — not the general circulation within McHenry County

required by Section 40.1(a). The County’s reference to and reliance on Algonquinshould be

totally disregarded by the Board.

The County places the weight of their argument on general circulation on three cases

dating back to before 1940 -- Toman,Eisenbergand Poizin. (County’s Response, pp. 6-9). The

Supreme Court has, however, since clarified the issue of generalcirculationin a series of more

recent decisions.

In Garcia v. Tully, 72 Ill.2d 1 (1978), the court noted, “The very purpose of requiring the

publication of official notices is to inform the people concerning proceedings of a public nature

for the general welfare.” Id. at 15. The Supreme Court in North ShoreSavingsandLoan

Associationv. Gr~ffin,75 Ill.2d 166 (1979)furtherclarifiedthe issuesregardingpropernotice. In

its holding the Court stated, “the Commissioner’s interpretation of the statute would pennit a

savingsandloanassociationto placenoticein a Chicagonewspaper,whichhasa general

circulation throughout theState, to notify residents of downstatecommunitiesof aproposed

relocation. It is unlikely that the legislature intended such a result”. Id. at 171.
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The purpose of notice is to give all parties an opportunityto supportor opposeamatterat

issue. Kleidon v. City ofHickoryHills, 120 Ill.App.3d 1043, (1St Dist 1983). Substantial

compliance with notice provisions has been held to be insufficient where statutoryprovisionsare

not merely technical requirements but are jurisdictional. Village ofSouthernView v. Countyof

Sangamon,228 Ill.App.3d 468 (4t~~Dist 1992), citingML. EnsiningerCo. v. ChicagoTitle &

TrustCo., 74 Ill.App.3d 677, (ist Dist 1979). Notice cannotbe ameregesture. Abandonmentof

WellsLocatedin Illinois v. DepartmentofNaturalResources,2003 WL 21977009(Ill.App. 5

Dist), cititig Mu/lanev. CentralHanoverBank& Trust Co., 339 U.S. 306 (1950).

Lowe’sapplicationfor asiting locationapprovalwasfor a sitein unincorporated

McHemyCounty and by law had to be filed with McHenry County. The service area for Lowe’s

facility was all of McHenryCounty. (000001, Sec. 1). Transfer stations have been identified by

the County itself as part of an overall approach to solid waste planning for all the residents of

McHenry County. (C00001, Appendix H). All residents of McHenry County are entitled to be

given an opportunityto voicetheiropinionat therequiredpublic hearing.

The County in its Response, however, argues that notifying only thoseresidentsof the

southeastern part of McHenry County meets the requirements of notice within the County. The

Pioneer Press newspapers used for the notice are “local and limited” newspapers. Pioneer Press

by its own notice of publication makes no pretense of being a McHenry County newspaper.

Notice in a newspaper of special or limited character such as the Pioneer Pressnewspapersdoes

notconstitutenoticewithin McHenry County as required by Section 40.1(a).
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C. Notice Under Section40.1(a)is Mandatory and Jurisdictional

TheCountyin its Responsereliesheavilyon McHenryCountyLandfill, Inc. v. Illinois

EnvironmentalProtectionAgency,154 Ill.App.3d 89 (
2

nd Dist. 1987) forthepropositionthat the

proceduralrequirementsofSection40.1(a)arenotjurisdictional. (County’s Response,p. 9).

While citing extensivelyto portionsof this ruling, theCountyfails to includethelastparagraph

ofthesectiondealingwith notice. TheCourt concludedits holding by stating:

In Illinois Power,thecourtrecognizedthat, in additionto its pubichealth
concerns,theAct requiresthePCB to expediteits reviewprocess.If the
courthadnotdeemedthepermitsissuedunderthecircumstances
presentedthere,it would effectivelyhaveallowedthePCB to avoidthe
consequencesof an impendingviolation of the90-daylimit by
disregarding the notice requirement (137 Ill.App.3d 449, 452, 92 Ill.Dec.
167, 484 N.E.2d 898.) By contrast, the 120-day deadline was in no danger
of expiring here. Had the PCBrecognized its error, it would have had
ample time to give 21-day notice and still hold the hearing within the
prescribed period. While we agree that the requirement the PCBmaynot
disregardthe21-daynoticerequirementat will, we concludethatwhere,as
here,thePCB’s failure strictly to comply with it wasinadvertent,resulted
in no prejudice to the appellant, and did not permit the PCBto avoid
another,clearlymandatoryprovision oftheAct, thedeficiencywill not
give theappellatetheoptionof deemingthesiteapproved.

Id. at 97. [Emphasisadded.]

Thecircumstancesin McHenry areclearlyanddistinctlyin direct oppositionto thefacts

in theLowe appeal. TheMcHenryruling dependson threefactorsbeingmeet:(1) failure to

complywasinadvertent;(2) failure to complyresultedin no prejudice;and(3) failure to comply

did not pennitthePCBto avoidanotherclearlymandatoryprovisionofthe Act. Onlyunder

thesecircumstancesdoestheruling in McHenryapply.
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However, the facts in Lowe’s appeal clearly demonstrate that the appeal mirrors exactly

the situation in Illinois Power— not the situation in McHeniy. The purpose of notice is to give

all parties an opportunity to support or oppose a matter at issue. Kleidon v. City ofHickoryHills,

120 Ill.App.3d 1043, ( Dist 1983). Lowe was prejudiced in that the only McHenry County

residents who had notice of the hearing were those neighbors in the southeastern part of the

county who are opposed to the siting for purely parochial reasons. Whennotice is provided to

only the area of opposition to a matter, the hearing is effectively skewed such that the opinions

that will be heard at any public meeting are one-sided.

The August 14, 2003 public hearing is void because of lack of proper notice and there

does not remain enough time to hold another public hearing. If the Board is allowed to ignore

the failure of its notice and have no legally noticed public hearing before the end of the 120-day

decision deadline, the Board would clearly be in violation of another mandatory provision of the

Act. Under both Illinois Powerand McHenry,Lowe’s site location application should be

deemed approved. .

The County in its Response extends its argument further, “Based on McHenryCountyand

the authorities cited above, it is clear that the notice.provisions of section 40.1(a) are not

mandatory and jurisdictional, as Co-Petitioners contend”. (County’s Response, p. 12). The

County attempts to support this bold assertion by offering the legal argument that while notice

under Section 40 is jurisdictional, notice under Section 40.1(a) is not. The language used in both

sections is exactly the same — “shall publish that 21 day notice in a newspaper of general

circulation in that county”. Yet, somehow, the County wants the Board to rule that while the
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courts have found this requirement jurisdictional for cases filed under Section 40, it is not

jurisdictional for cases filed under Section 40.1(a).

It is well settledthat in construingstatutesone mustascertainandgive effectto theintent

of the legislature. Madiganv. Dixon-MarquetteCement,Inc., 2003 WL22049138 (Ill. App. 2

Dist.), citing Harris v. ManorHealthcareCorp., 11111. 2d 350. In ascertaining the intent of the

legislature, one examines the statutory enactment and seeks” ‘to determine theobjectivethe

statute sought to accomplish and the evils it desired to remedy’ “Madigan at 5, citing Harris,

111111. 2d at 362. The courts presume that the General Assembly, in passing legislation, did not

intend absurdity, inconvenience, or injustice. Madigan at 5, citing Harris, 111111. 2d at 363.

To assert that the legislature when it approved two sections of the Act, one immediately

following the other, with the same provisions for notice, intended notice to be treated differently

for each section is an argument that clearly rises to the level of both absurdity and injustice.

Clearly under both legislative intent and court decisions, the notice requirements of Sections 40

and 40.1(a) demand the same compliance and both are mandatory and jurisdictional. To adopt

the interpretation of the County achieves nothing other than circumventing both the appeal

process and the purposes of the Act.

D. Lowe’s Motion Is Not Barred by Waiver, Estoppeland/or Laches

The County incorrectly argues Lowe’s motion is barred because “of failing to raise this

issue at the Board hearing”. (County’s Response, p. 13). The notice requirements of Section

40.1(a) are mandatory and jurisdictional as Lowe demonstrated in its Motion and in previous
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sections of this reply. The issue of subject matter jurisdiction cannot be waived and can be raised

at any time. Belleville Toyota, Inc. v. ToyotaMotor Sales, USA,Inc., 199 Ill.2d 325 (2002).

The PCB‘s failure to comply with the notice provisions of Section 40.1(a) have rendered

any subsequent actions by the PCBvoid. The PCB‘s lack of compliance with the jurisdictional

requirements is subject to attack at any time or in any court, either directly or indirectly.

Abandonment,of WellsLocatedin Illinois v. DepartmentofNaturalResources,2003 WL

21977009 (Ill.App. 5 Dist). See alsoOgle CountyBoard v. Pollution ControlBoard, 272

Ill.App.3d 184, (
2

5d Dist 1995).

WHEREFORE,for the reasons set forth above and in Lowe’s Motion, the Co-Petitioners

request that the Board issue an order (1) finding that the hearing notice was defective and the

Board lacks authority to issue a final decision on the merits, and (2) deeming Lowe’s site

location application approved in accordance with 415 Ill. Comp. Stat. 5/40.1(a).

Respectfully submitted,
LOWETRANSFER,INC. and
MARSHALLLOWE

By: Zukowski, Rogers, Flood & McArdle

By: ~ ~1
David W. McArdle

David W. McArdle
Attorney No: 06182127
ZUKOWSKI, ROGERS,FLOOD & MCARDLE .

Attorney for Lowe Transfer, mc, and Marshall Lowe
50 Virginia Street
Crystal Lake, Illinois 60014
815/459-2050; 815/459-9057 (fax)
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