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Pursuantto 415 ILCS 5/40(e)(1)and 35 Ill. Adm. Code Section 105, the DesPlaines

River WatershedAlliance, the Livable CommunitiesAlliance, PrairieRivers Network, and the

Sierra Club (collectively, “Petitioners”) herebypetition for review of the October31, 2003

decisionoftheIllinois EnvironmentalProtectionAgency(“IEPA”) to grantaNationalPollutant

DischargeEliminationSystem(“NPDES”) permit(PermitNo. 1L0020559)to theVillage ofNew

Lenox to increaseits dischargeof pollutants into Hickory Creek from its seweragetreatment

plant.

In supportoftheirpetition,Petitionersstate:

Petitioners

1. DesPlainesRiver WatershedAlliance is anot~for-profitorganizationthat is a

coalitionoforganizationsandindividualswhosemissionis to advocatefor theDesPlainesRiver

andwatershed.MembersoftheDesPlainesRiver WatershedAlliance live in theDesPlaines
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Riverwatershed,includingareasnearHickory Creek,andareconcernedwith pollution that

would affecttheirability to enjoyrecreationactivitiesdependenton theecologicalhealthof

Hickory CreekandtheDesPlainesRiverincluding fishing, boating,canoeing,naturestudyand

hiking. MembersoftheDesPlainesRiver WatershedAlliance areadverselyaffectedby

offensiveconditionsthat occurastheresultofnutrients,pathogensandbiological oxygen

demandingpollutiondischargedintoHickory Creek.MembersoftheDesPlainesRiver

WatershedAllianceareconcernedaboutongoingdegradationofHickory Creekandpotentialfor

furtherdegradation.(SeeMemo from JimBland.Ex. A, TranscriptofProceedings,April 24,

2002,Ex. B, Tr. 62-76)

2. Livable CommunitiesAllianceis anon-profitorganizationdedicatedto educating

andempoweringcitizenswith theknowledgenecessaryfor thedevelopmentand creationof

livable communitiesthroughoutSouthernCook andWill Counties.MembersoftheLivable

CommunitiesAlliancelive in NewLenox andotherareasthatwill bedirectly affectedby the

proposeddischarge.(SeeEx. B Tr. 58-62,86-90andtheStatementoftheCenterfor

NeighborhoodTechnologyby William M. Eyring, P.E.April 24, 2003,Ex. C)

3. PrairieRivers Network is an Illinois not-for-profit corporationconcernedwith

river conservationand water quality issues in Illinois. It works with concernedcitizens

throughoutthe stateto addressthoseissuesthat impactIllinois streams.PrairieRivers Network

memberslive in the Hickory Creek and DesPlainesRiver watershedsand are concernedwith

pollutionthat would affecttheirability to enjoyrecreationactivitiesdependenton theecological

healthofHickory Creek,theDesPlainesRiver andtheIllinois Riverincluding fishing, boating,

canoeing,naturestudyandhiking. (SeeEx. B, Tr. 19-28andPost-HearingCommentsof Prairie

RiversNetwork,May23, 2002,Ex. D)
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4. The SierraClub is a Californianot-for-profit corporation,which has among its

purposesto protectandrestorethequalityofthenaturalandhumanenvironmentTheSierraClub

has over 20,000membersresidingin the Stateof Illinois and hasmemberswho are adversely

affectedby offensiveconditionsin Hickory Creek,theDesPlainesRiver andthe Illinois River

andby any degradationofHickory Creek,theDesPlainesRiver andtheIllinois River that could

affect theusesofthosewaters. SierraClub memberslive in theHickory CreekandDesPlaines

RiverwatershedsandmanySierraClub membersareconcernedwithpollution that would affect

theirability to enjoyrecreationactivities dependenton the ecologicalhealth of Hickory Creek

andtheDesPlainesRiver including fishing, boating, canoeing,naturestudyand hiking. Sierra

Club membersare adverselyaffectedby offensiveconditionsthat occurastheresultofnutrients

andbiological oxygendemandingpollution dischargedinto Hickory Creek,theDesPlainesand

otherdownstreamwaters.(SeeEx. B Tr. 29-36;theMay23, 2002 letterofCynthiaSkrukrud,Ex.

E andtheStatementofCynthiaSkrukrud,Ex.F)

5. MembersofthePetitioners,includingBethWentzel,KimberlyKowalski, Gaylyn

Grimm, William Eyring, JamesBland,JeffSwano,JoyceKorista, Albert Ettinger,and Cynthia

Skrukrud,appearedat thehearingheldin this proceedingandsubmittedcommentsin opposition

to the permit. They and othermembersof Petitionersare so situatedas to be affectedby the

permit and by offensive conditions or other violations of water quality standardsin Hickory

Creek,theDesPlainesRiverandtheIllinois River. (ExhibitsA - F).

Hickory Creek

6. Hickory Creek flows throughWill County and dischargesinto the Des Plaines

RivernearJoliet, Illinois. Thestreamhasattractedattentionbecauseofits exceptionalecology,

history and geology. According to a 1971 publicationby the Illinois NaturalHistory Survey,
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Hickory Creekwasat that time the outstandingstreamin the DesPlainesRiver system.(Letter

ofJim Bland,January19, 2003,Ex G) Hickory Creekhasa low 7Q10flow of3.5 cubicfeetper

secondupstreamof the New Lenox dischargeand 5.3 cubic feet per secondabout 5 miles

downstreamof thedischarge.

7. More recently,Hickory Creekwasbeenidentifiedasan impairedwaterby IEPA

in its August 2003 list of impairedwaters.Potentialcausesof impairmentlisted by IEPA are

phosphorus,nitrogen, total dissolved solids, flow alterations, and suspendedsolids. The

potential sourcesof impairment listed by IEPA are: municipal point sources,combinedsewer

overflows,construction,landdevelopment,urbanrunoffistormsewers,hydrologicmodification,

habitatmodification,andflow modification. Largeoffensivealgalbloomshavebeenreportedin.

thecreek.(Ex. B Tr. 22-6, 58, 62-3,77, 85)

Statementof IssuesRaised

8. On January5, 2003, JEPA gavenotice that it had madea tentativedecisionto

renewa NPDESpermitto New Lenox to dischargeinto Hickory Creek.Therenewedpermitwill

allow theNew Lenoxplantto increaseits designaverageflow from 1.54 million gallonsperday

to 2.516 million gallons per day. After reviewing a copy of the draft permit, Petitioners

commentedthroughtestimonygiven at a public hearingheld on the draft permit on April 24,

2003 in theNew Lenox Council Chambers.(SeeEx. B). Petitionersfurthercommentedon the

permitwithwrittencomments(SeeExhibitsA, C, D, E, G).

9. In those commentsand that testimony, Petitionersraised legal and scientific

issuesregarding flaws in the draft permit and in IEPA’s considerationof the draft permit

including that:

a. Thedraftpermit alloweddischargesof phosphorusandnitrogenthat
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cause,haveareasonablepotential to causeor contributeto violationsofthewaterquality

standardsregardingoffensivecondition,35 Ill. Adm. Code302.203,in violation of 40

CFR122.44(d)and35 Ill. Adm Code309.141. Nutrientsarethelikely causeof algal

bloomsandotherunnaturalplantgrowththathavebeenreportedin thecreek.Further,

PetitionersshowedthatHickory Creeknow violatesstatewaterqualitystandards

regardingoffensiveconditionsbecauseofalgal blooms.In addition,Petitionersasked

thatphosphorusdischargesbemonitored.

b. The draft permit allows dischargesthat may cause,have a reasonable

potential to causeor contributeto violations of statewaterquality standardsregarding

dissolvedoxygen, 35 Ill. Adm 302.206,and copper,35 Ill. Adm. Code 302.208(e)in

violation of40 CFR122.44(d)and 35 Ill. Adm. Code309.141.

c. Thedraftpermit andthestudiesandlackofstudiesthat led to thecreation

ofthedraft permitdid not complywith Illinois’ antidegradationrulesprotectingthe

existingusesofthereceivingwaters.35 Ill. Adm Code302.105(a).Studieswerenot

properlyconductedto determinethepotentialeffect ofthedraftpermit on existinguses

ofthestream.Further,IEPA tookno stepsto determineif existingrecreationalusesofthe

streammightbe impactedby thelackofdisinfectionofwastewaterfrom theplantin

monthsoutsideofMaythroughOctober.

d. Further,PetitionersurgedthattheIEPA takethestepsnecessaryto comply

with 35 Ill. Adm. Code302.105(c).Thealternativesto allowing theincreasein pollution

werenotreasonablyweighedprior to theissuanceofthedraftpermit. Manyofthecosts

ofproceedingunderthedraftpermitwereignored. In particular,thehighcostof

retrofittingtheplantto removephosphorusafternumericstandardsareestablished,the
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socialandeconomiccostsofexpandingtheplantin thecenteroftheVillage, andthe

environmentaleffectsof thekinds ofdevelopmentthatwouldbe facilitatedby theplant

expansionwerenot considered.Conversely,theestimatedcostsof alternatives(e.g. land

treatmentandlandapplicationoftreatedwastewater)to allowing theincreaseddischarge

wereunreasonablyinflatedandthecostsofminimizing nutrientdischargeswerenot

considered.Petitionersrequestedalife cycleanalysisbeperformedon all considered

alternativesasanappropriateeconomicassessmentofthe~coststo provideabettercost-

benefitanalysisandto providethepublicwith acosts-per-treated-volumefigure.

10. Petitionersaskedthat all technically and economicallyreasonablemeasuresto

avoidor minimize the extentof theproposedincreasein pollutant loadingsbe incorporatedinto

thepermit andthatthepermitbe improvedin anumberofrespectsincluding that;

a) It provide for economicallyfeasiblecontrols on the dischargeof nutrients

includingphosphorusandnitrogen;

b) Thelimits in thepermit be improvedto preventdischargesthat couldcauseor

contributeto violations of water quality standardsregardingoffensive conditions and

dissolvedoxygen;

c) Thatproperbiological studiesbe conductedto assurethatthedischargewould

not adverselyaffectexistingusesofthestream;

d) That IEPA seriouslyconsiderwhetherthe increaseddischargewas actually

necessaryin light ofpotentialalternatives;and

e) ThatIEPA seriouslyconsideralternativesto allowing the levelsofpollutants

in thestreamsthatwouldbeallowedby thedraftpermit.

11. On October31, 2003, Illinois EPA issuedthepermit thatis subjectto the current
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associatedwith imperviouscoverof land and expandingurbanlanduse(i.e. 10% impervious

cover= impacted;>10% = degraded;> 20%impaired).

14. Members of Petitionerswill be affectedadverselywhen pollution discharged

underthepermit causesor contributesto thecreationof low oxygenandoffensiveconditionsin

Hickory Creek,theDesPlainesRiver andtheIllinois Riverand otherwiseinjures theecologyof

Hickory Creekand downstreamwatersasaresultof IEPA’s failure to requireprotectiveeffluent

limits, monitoring,andaproperantidegradationanalysis.

WHEREFORE, the Des Plaines River Watershed Alliance, Livable Communities

Alliance,SierraClub, andPrairieRiversNetworkaskthat thePollution ControlBoardset aside

theNPDESpermit (No IL0020559)issuedto theVillage ofNew Lenox on October31, 2003 as

not sufficiently protectiveof the environmentand not in accordwith law, and direct that the

Agency reconsiderthe permit in order to establishconditions and limits necessaryto protect

Illinois waters,assureprotectionofIllinois waterquality standards,andcomply with theFederal

WaterPollutionControlAct, 33 U.S.C. § 1251 etseq.,andIllinois law.

AlbertEttinger(Reg.N~.3125045)
AnnAlexander(Reg.No. 06278919)
Counsel for Des Plaines River Watershed Alliance, Livable
CommunitiesAlliance,PrairieRiversNetworkandSierra Club

EnvironmentalLaw andPolicyCenter
35 E. WackerDr. Suite 1300
Chicago,Illinois 60601

312 795 3707

December2, 2003
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Due to the volume of this pleading,

please contact the Clerk’s Office

at

312/814—3629

to view this file.


