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BEFORE THE ILLINOIS POLLUTION CONTROL BOA1~TEOF ILLINOISPollution Control Board

McDONALD’S CORPORATION, )
)

Petitioner, )
)PCB

V. ) (UST Appeal)

ILLINOIS ENVIRONMENTAL PROTECTION
AGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF LUST FUND PAYMENT DENIAL

Pursuantto -~57.8(i)and §40 of the illinois EnvironmentalProtectionAct, 415 ILCS

5/57.8(i) and 5/40, and SubpartD of Part 105 of the Rulesof the illinois Pollution Control

Board, il1.Adm.Code Title 35, §~105.400et seq., Petitioner McDonald’s Corporation

respectfullyasksthe illinois Pollution Control Board to review and reversethe June23, 2003

decisionof theillinois EnvironmentalProtectionAgencyinsofarasthatdecisionpartially denies

McDonald’s Corporation’s application for reimbursementfrom the Leaking Underground

StorageTank(“LUST”) Fund.



INTRODUCTION

This appealarises out of the June 23, 2003 decision of the illinois Environmental

ProtectionAgency (“TEPA”) denyingreimbursementfrom the Leaking UndergroundStorage

Tank Fund for $31,515.00 in costs that were incurred by McDonald’s Corporation

(“McDonald’s”) relating to the remecliationof a site locatedon 22nd Streetin Oak Brook,

illinois, IEPA IncidentNumbers902922and952344. Thereasongivenby IEPAfor its denialof

thosecostswas that McDonald’s“failed to demonstrate[that the costsfor ‘compaction’] were

reasonable”asthat term is usedin §22.18b(b)(4)(C)of theIllinois EnvironmentalProtectionAct

(the“Act”).

This appeal is being filed becausethe costs of compactionwere demonstratedto be

“reasonable”asthattermis usedin theAct in atleasttwo respects:

FIRST, thecompactionat issuein this instancewaslimited only to theamountneededto

insurethatthe claysoil which wasbeingusedascleanbackfill would not settleor subside,and

would thus remainat grade. Seeill.Adm.CodeTitle 35, §732.605(a)(9)(“Types of coststhat

may be eligible for paymentfrom the Fund include ... (9) the placementof cleanbackfill to

gradeto replaceexcavatedsoil contaminatedby petroleumat levelsin excessof the established

corrective action objectives.”) The compactionat issue in this instancedid not attempt to

compactthecleanbackfill to anyspecific densityorfor any otherpurpose,andthecleanbackfill

was not testedfor density. Seeill.Adm.Code Title 35, §732.606(w) (“Costs ineligible for

payment from the Fund include but are not limited to: ... (w) Costs associatedwith the

compactionand densitytestingof backfill material”). The compactionat issuein this instance

wasthereforereasonableundertheAct becauseit wasnecessaryto insurethat thecleanbackfill

would remainat grade.
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SECOND, the useof soil as clean backfill at this site — even including the cost of

compaction— reducedthe total cost of the remediationbelow the cost that would havebeen

incurred if crushedstone had been usedas clean backfill. The useof soil with necessary

compactionwas thereforemore cost-effectivethanusing backfill materialthat did not require

compactionto remainat grade.

PETITION TO APPEAL

In compliancewith ill.Adm.CodeTitle 35, § 105.408,PetitionerMcDonald’sCorporation

statesasfollows in supportof its PetitionTo Appeal:

1. The Petitioner in this matter is McDonald’s Corporation (“McDonald’s”).

McDonald’sis theownerof a sitelocatedat 1120West22ndStreetin OakBrook, illinois, 1EPA

IncidentNumbers902922and952344. ill.Adm.CodeTitle 35, §~l05.400(a),105.402.

2. The Respondentin this matteris the illinois EnvironmentalProtectionAgency

(“IEPA”). IILAdm.CodeTitle 35, § 105.400(b).

3. This Petition is being filed to appealthe IEPA’s decisiondatedJune23, 2003,

insofar asthat decisiondenied$31,515.00in costsbasedupon IEPA’s determinationthat “the

owner/operatorfailed to demonstratewerereasonable....“ The IEPA’s decisionis attachedas

Exhibit 1. ilLAdm.CodeTitle 35, § 105.408(a).

4. This Petition To Appeal is being filed within thirty-five daysof serviceof the

IEPA’s June23, 2003 decision.TheIEPA’s June23, 2003 decisionwasreceivedafterJune23,

2003,thusmakingthisPetitionTo Appealtimely. ill.Adm.CodeTitle 35, § 105.408(b).

5. The groundsfor this Appealfrom the IIEPA’s June23, 2003 decisionis that the

decisionis contraryto the requirementsof the Act. Section 22.l8b(d)(4)(C)of the Act, 415

ILCS 5/22.l8b(d)(4)(C)(nowrepealed).
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6. Section 22.18b(d)(4)(C) of the Act provided that, to be approved for

reimbursementfrom theLUST Fund,acosthadto bedemonstratedto be “reasonable.”

7. Here, PetitionerMcDonald’s hasdemonstratedthat the costswere reasonable.

SeeLetterdatedMay 20, 2003from DevineandYungofMACTEC EngineeringandConsulting,

Inc. to DouglasOakleyorIEPA, attachedasExhibit 2. As thatletterindicates,the“compaction”

costswerenecessaryto insureonly that thecleanbackfill would remainat grade,andtheuseof

clay soil as clean backfill wasalsocost-efficient,savingapproximately$50,000whencompared

to the cost of crushed stone.

WHEREFORE,McDonald’s Corporation respectfully prays that the illinois Pollution

ControlBoardreversetheJune23, 2003 decisionofthe IEPA, and approvereimbursementfrom

theLUST Fundof $31,515.00in costsrelatingto compaction.

McDonald’s

BY: ~

theirattorney

BarbaraA. Magel

MarkD. Erzen
Karaganis,White & MagelLtd.
414NorthOrleansStreet,Suite810
Chicago,illinois 60610
312/836-1177

Fax 312/836-9083
MDEMc0O1.DOC
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LITIGATION 6306237370 07114 ‘03 16:24 ~ ~

ILUNO1S ENVIRONMENTAL PROTECTION AGENCY

1021 N0RTI4 GRAND Av~LJEEAST, P.O. ~0x19276, S INON~LO,ku~ois62794-9276
JAt.~sR, ThoMpsoN C(~NTER,100 WEST RAM~OU’H,SLJmz 1 1-300, CHICAOO, IL 60601

Roo R. .AcOJEVICH, COV~RNOR RENEE CIPRIANO, DU~#cTOR

217/782-6762

CERTIF2DMAU~

JUN 23 2003

McDonald’s Corporation
Attn~DenKoide
McDonald’sPlaza
OakBrook, Illinois 60523

Re: LPC #0434705070-- DuPageCounty
OakBrook/McDonald’sCorporation
1120 West22ndStreet
LUST IncidentNun3ber902922
LUST FISCALFIB

DearMr. Koide:

On May 12, 2003, the Agency sentyou a letter regarding the site referen.ced above. Upon further
review, an additional voucherfor $1,684.19 will bepreparedfor submission to the Comptroller’s
Office forpaymentasfunds become available. In addition, thereare costs from this claimwhich
arenot beingpaid. Listed in AttachmentA arethecoststhatarenotbeingpaid.andthereasons
theyarenotbeingpaid.

An underground storage tank owneror operatornia.yappealthis decisionto theIllinois Pollution
Control Board (Board)pursuantto Section 57.8(i)andSection. 40 of th.e Bhinois Environmental
Protection Act. Anowner or operatorwho seelcsto appeal theAgency’s decision may, within 35
days after the notii3cationof thefinal Agencydecision, petitionfor ahearingbefore the Board;
however, the35~dayperiodmaybeextendedforaperiodof time not to exceed 90 days by written
notice provided to theBoardfrom, theappli.can.tand the Agency within the35-dayinitial, appeal
period.

For informationregarding the~Iingof an appeal, please contact:

Rocxcotto 4~O2Nort1~M~IriStreat, R~ckford,!L Gil D3 — (875) ~r37-776O
Ej.cip~— 595 South State, Ei~)p,II. 60123 —(847) 60~•3131

BL,gEAU O~lJ~D.PtOR~A— 7620 N, Ur~Iver~itySt.. P~or~a,IL 61614 —1309) I~93.) .

—45005.Six~JaSiree~Rd., Sprin~fle)~,IL 62706— (217) 7~.5I
M’~ior’t— 2309 W. MaIn St., SUIW

EXHIBIT 1
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Page2

DorothyGunn,Cleric
Illinois PollutionControlBoard
State of Illinois Center
100 West RandoJph,Suite 11-500
~bicago,illinois 60601
312/814.3620

Forinformationregardingthefiling ofan extension,pleasecontact:

Illinois EnvironmentalProtectionAgency
Division ofLegal Counsel
1021 North GrandAvenueEast
Springfield,DJinois 62794-9276
217/782-5544

If you kaveanyquestions,pleasecontactLienra Iiackmanormyselfat217/782-6762.

Sine 1)’,

Deu~’asE. Oakley,Manager
LUST ClaimsUnit
Planning& ReportingSection
BureauofLand

DEO:LH:ct\031 987.doc

cc: MATEC Engineering& Consulting,Inc.
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AttachmentA
AccountingDeductions

Re: LPC ~�O434705070-- DuPageCounty
OakBrook/McDonald’sCorporation
1120West22ndStreet
LUST IncidentNo. 902922
LUSTF[SCAL FILE

Item# DescriptionofDeductions

1. $31,515.00, deductionin coststhat theowner/operatorfailed to demonsiratewere
reasonable(Section22.18b(d)(4)(C) oftheEnvironmentalProtectionAct).

A deductionin theamountof$7,68Ô.OO wasmadeon theR.W. Collins invoice
numbered1132324for the ineligible costsforcompaction.

A deductionin theamountof$2,025.00Wasmadeon.theR.W.Collins invoice
numbered113255for theineligible costsfor compaction..

A deductionin. theamountof$21,810.00wasmadeon theR.W. Collins invoice
numbered#113293fo~the ineligible costsfor compaction.

LH:ct\03 I 988.dcc



0 MACTEC
May20, 2003

fllinois EnvironmentalProtectionAgency
BureauofLand- #24
LUST ClaimsUnit
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276

Attention: Mr. DouglasE. Oakley

Subject: Claims for ReimbursementunderLUST Fund
LPC #0434705070- DuPageCounty
McDonald’sCorporation
1120West22ndStreet,OakBrook, Illinois
IEPAIncidentNos.902922& 952344
MACTEC ProjectNo.52000-2-2681-08

DearMr. Oakley::

Referenceis madeto thetwa Illinois EnvironmentalProtectionAgency(]EPA)’s letters,bothdated.

May 12, 2003addressedto McDonald’sCorporation(McDonald’s)regardingMcDonald’srequests

for reimbursementofcorrectiveactioncostsfrom theIllinois UndergroundStorageTankFundfor

the above-referencedfacility. In the Agency’s letter, $1,234.19associatedwith furnishing and

installinglimestonefor thepropertyand$31,96~.00associatedwith compactionoffill materialand

transportationof CA-i crushedstone,weredeductedfromthecostsofreimbursement.

Basedor’ the telephoneconversationsbetweenMs. CarmenYung of MacteeEngineeringand

Consultingof Georgia,Inc., (MACTEC) andMs. Lieura Hackmanof the IEPA on May 15, 2003

andbetweenMs. CarmenYung andMs. ValerieDavisoftheIEPA on May 16, 2003,MACTEC is

submittingthefollowing informationfor yourconsideration:

$1,234.19and$450— Costfor FurnishingandInstallingLimestonefor theProperty(R.W. Collins

Invoices#113255)

Crushedstonewasusedto providetemporarypavingovertheentranceandexitwaysof thesubject

propertyandthe Village of OakBrook’s soil pile locatedat 31~Streetin OakBrook to facilitate

MACTEC Engineering and Consulting, Inc.
1200 Jorie Blvd., Suite 230 • OakBrook, IL 60523

EXHIBIT 2



McDonald’s Corporation, OakBrook; Illinois May20, 2003
LAWProjectNo. 52000~2-2681-O8 Claimsfor Reimbursement

movement of trucks during excavation and transportation of contaminated soil and backfill soil.

The crushed stone waslater usedas backfill materialfor part of the excavated areas(to provide

support to the asphalt driveway). Since it wasusedas backfill material, the cost for transportation

and placing of the limestone at the Village of Oak Brook’s soil pile should be eligible for

reimbursement.

$31,515 — Cost for Compaction

The Village of OakBrook’s soil pile located at 3l~~Street in OakBrook wasloaded to trucksand

transportedto andplacedat the subject property as backfill material (which was describedin R.W.

Collin’s invoicesas “Load clay fill at sourcepile, haul to 22” St., place and compact with

sheepsfoot roller”).

The backfill soils, after being placed in the excavationswererolled overby a sheepsfootrollera

few times in order to preventvoids andsevere settlement. The “compaction” performed at the site

waspartof the soil placement processandshould not be treated as compaction accouiing to the

industrystandard(which would require slower placement in thin lifts, in-place .density testing and

highercosts).Therefore,wefeelthatthe above cost should be eligible for reimbursement.

Moreover, thecost of using theVillage of OakBrook’s soil pile as backfill materialincluding

loading, transportationandplacementat $15.00per cubicyardis substantiallylower thanthecost

ofusingcrushedstoneat$18.00percubicyard.In total, McDonald’shassavedmorethan$50,000

by using theVillage of OakBrook’s soil insteadof crushedStone. Also, by using theVillage of

OakBrook’s soil, McDonald’shashelpedtheVillage of OakBrook to disposeoftheir unwanted

soil andturnedit into use. McDonald’s shouldnotbe penalizedby employingcostsavingand

environmentalconservationmethodsin site remediationwhenMcDonald’s could haveobtained

fall reimbursementif crushedstonewasusedasbackfill material.

It is thereforerequestedthattheabovecostsbeincludedforreimbursement.

2



• •~ McDonald’sCorporation, OakBrook; Illinois May20. 2003
LAWProjectNo.52000-2-2681.08 ClaimsforReimbursement

Should you have any questionsregardingthis submittal or requireany additionalinformation,

pleasefeelfreeto contactMs. CarmenYung at630-328-0420.

Sincerely,

MACTEC EngineeringandConsultingof Georgia,Inc.

~ •~ ~

C~rt~enY. Y~ngI ~ BrianM. Devine,P.E.
SeniorEnvirohmentalPi~ofessional Principal

Cc: DenKoide, McDonald’s
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